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UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA  

 
DELAYNA GATLIN, as an individual, 
SANDRA GATLIN, as an individual, 
and on behalf of all others similarly 
situated, 

 Plaintiffs, 

 vs. 

UNITED PARCEL SERVICE, INC., an 
Ohio corporation; and DOES 1 through 
100, 

 Defendants. 

 

Case No.  

DEFENDANT UNITED PARCEL 
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REMOVAL OF CIVIL ACTION 
TO FEDERAL COURT 

 

(Los Angeles Superior Court Case 
No. BC692415) 
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NOTICE OF REMOVAL 

TO THE HONORABLE JUDGES OF THE UNITED STATES DISTRICT 

COURT FOR THE CENTRAL DISTRICT OF CALIFORNIA, PLAINTIFFS 

DELAYNA GATLIN AND SANDRA GATLIN AND THEIR ATTORNEYS OF 

RECORD: 

PLEASE TAKE NOTICE that Defendant UNITED PARCEL SERVICE, 

INC. (“UPS” or “Defendant”) hereby removes this action from the Superior Court 

of the State of California for the County of Los Angeles to the United States 

District Court for the Central District of California.  UPS removes this action 

pursuant to 28 U.S.C. §§ 1332 (as amended by the Class Action Fairness Act of 

2005, Pub. L. 109-2, § 4(a)) and 1441(a) and (b), for the following reasons:  

1. On or about January 31, 2018, Plaintiffs Delayna Gatlin and Sandra 

Gatlin (“Plaintiffs”) filed a Class Action Complaint in the Superior Court of the 

State of California for the County of Los Angeles (“Superior Court”) entitled 

“Delayna Gatlin, as an individual, Sandra Gatlin, as an individual, and on behalf 

of all others similarly situated, v. United Parcel Service, Inc., an Ohio corporation; 

and DOES 1 through 100,” designated as Case No. BC692415 (the “Action”).  A 

true and correct copy of Plaintiffs’ Complaint in the Action is attached to the 

Declaration of Amanda Bolliger Crespo in Support of Defendant United Parcel 

Service, Inc.’s Notice of Removal of Civil Action to Federal Court (“Crespo 

Decl.”) as Exhibit A.1  See Crespo Decl. ¶ 3, Ex. A. 

2. The Complaint asserts “Class Action Allegations” for alleged (a) 

overtime violations; (b) rest periods violations; (c) waiting time penalties; (d) wage 

statement violations; and (e) unfair business practices.  The Complaint further 

alleges the following purported causes of action: (1) failure to pay all overtime 
                                           
1 In accordance with 28 U.S.C. § 1446(a), the Complaint and all other publicly-
available process, pleadings or orders that were served on UPS in this action also 
are attached to this filing as Exhibit A.    
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wages owed in violation of Labor Code §§ 204, 510, 558, 1194 and 1998 (First 

Cause of Action); (2) failure to authorize and permit all rest periods in violation of 

Labor Code §§ 226.7 and 516 (Second Cause of Action); (3) failure to provide 

complete and accurate wage statements in violation of California Labor Code § 226 

et seq. (Third Cause of Action); (4) failure to pay waiting time penalties in violation 

of Labor Code §§201 through 203 (Fourth Cause of Action); and (5) unfair 

business practices in violation of California’s Unfair Competition Act (“UCL”), 

Bus. & Prof. Code §17200 et seq (Fifth Cause of Action). 

3. Plaintiffs served the Complaint on UPS on March 15, 2018.  See 

Crespo Decl. ¶ 4.   

4. Defendants Does 1 through 100 are unnamed and unknown, and 

therefore have not been served with the Complaint.  See Compl. ¶ 6.  

5. Defendant filed an answer or other pleading in response to Plaintiffs’ 

Complaint on April 12, 2018.  See Crespo Decl. ¶ 5, Ex. B.  

6. In accordance with 28 U.S.C. § 1446(d), the undersigned counsel 

certifies that a copy of this Notice of Removal and all supporting papers will be 

promptly served on Plaintiffs’ counsel and filed with the Clerk of the Los Angeles 

County Superior Court.  True and correct copies of the Notice to Superior Court of 

Removal to Federal Court and Notice to Adverse Parties of Removal to Federal 

Court are attached to the Crespo Declaration as Exhibits D and E, respectively.  

Therefore, all procedural requirements under 28 U.S.C. § 1446 have been satisfied.  

7. This Notice of Removal is timely.  It is filed within thirty (30) days of 

receipt of the Complaint, making this matter removable pursuant to 28 U.S.C. 

§ 1446(b).  

8. Venue is set in this District pursuant to 28 U.S.C. § 1441(a) because 

the Superior Court where the removed case was pending is located within this 

District.   
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9. This Action is one over which this Court has original jurisdiction 

under the provisions of 28 U.S.C. § 1332, and may be removed to this Court 

pursuant to 28 U.S.C. § 1441(a) on the following grounds. 

REMOVAL BASED ON CLASS ACTION FAIRNESS ACT OF 2005 

(28 U.S.C. § 1332(d)) 

1. This Action is properly removed to this Court under the rules for 

diversity of citizenship jurisdiction under the Class Action Fairness Act of 2005, 

Pub. L. 109-2, §4(a), 119 Stat. 9.  

2. The Class Action Fairness Act of 2005 amended 28 U.S.C. § 1332 to 

provide that a putative class action is removable to federal court if: (1) the proposed 

class members number at least 100; (b) the amount in controversy exceeds 

$5,000,000, exclusive of interest and costs; and (c) any member of a class of 

plaintiffs is a citizen of a state different from that of any defendant.  

3. Plaintiffs’ Complaint is pled as a putative class action by which 

Plaintiffs seek to represent “all persons who worked for Defendants as non-exempt, 

hourly-paid employees in California” during “the four years preceding the filing of 

the Complaint through the present.”  Compl. ¶ 17.  At this time, there are at least 

90,000 individuals who were employed in non-exempt hourly positions by UPS in 

California during the time period between December 29, 2013 and February 7, 

2018 alone.  Declaration of John Shipley in Support of Defendant United Parcel 

Service, Inc.’s Notice of Removal of Civil Action to Federal Court (“Shipley 

Decl.”) ¶ 4; see also Compl. ¶ 17 (as noted above, the Complaint defines the class 

period as “four years preceding the filing of the Complaint through the present”).  

Plaintiff further alleges that “it is estimated that the members of the Classes number 

greater than one hundred (100) individuals.”  Compl. ¶ 19.  Therefore, the 

requirement that the proposed class consist of at least 100 members is satisfied. 

4. UPS may properly remove this Action on the basis of diversity of 

citizenship jurisdiction pursuant to 28 U.S.C. § 1332(d)(2) because:  
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a. Plaintiffs Delayna Gatlin and Sandra Gatlin are now, and were 

at the time the Action was commenced, citizens of the State of 

California within the meaning of 28 U.S.C. § 1332.  See Compl. 

¶ 3 (“At all relevant times herein, Plaintiffs were and currently 

are, California residents.”). 

b. Plaintiffs’ Complaint alleges that they were employed by UPS in 

California as non-exempt employees.  See Compl. ¶¶ 3, 5.  

c. At least one currently-employed non-exempt hourly employee in 

California lists California as his state of residence.  See Shipley 

Decl. ¶ 3. 

d. UPS is now, and was at the time this Action was commenced, a 

citizen of a state other than California within the meaning of 28 

U.S.C. § 1332(c)(1) because UPS is now, and was at the time 

this Action was commenced, a corporation organized under the 

laws of the State of Ohio with its principal place of business in 

the State of Georgia.  See Declaration of Ryan Swift in Support 

of Defendant United Parcel Service, Inc.’s Notice of Removal of 

Civil Action to Federal Court ¶¶ 2-5.   

e. UPS is the only defendant named in this Action, and the 

presence of Doe defendants has no bearing on diversity with 

respect to removal.  See 28 U.S.C. § 1441(b) (“[T]he citizenship 

of defendants sued under fictitious names shall be 

disregarded.”).  

5. Without admitting that Plaintiffs and/or the purported classes could 

recover any damages, the amount in controversy placed by Plaintiffs in this Action, 

in which Plaintiffs assert a maximum four-year liability period, exceeds 

$5,000,000, exclusive of interest and costs, based on the following:  
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a. Under the removal statute, “[i]n any class action, the claims of 

the individual class members shall be aggregated to determine 

whether the matter in controversy exceeds the sum or value of 

$5,000,000, exclusive of interest and costs.”  28 U.S.C. 

§ 1332(d)(6).  

b. Between December 29, 2013 and February 7, 2018 alone, there 

were at least 90,000 individuals employed by UPS in California 

in non-exempt hourly positions.  See Shipley Decl. ¶ 4.  Thus, 

there are at least 90,000 individuals who fall within the scope of 

Plaintiffs’ alleged class definition and are alleged to be the 

Putative Class Members in this Action.   

c. The average hourly wage rate of individuals holding a non-

exempt hourly position in California between 

December 29, 2013 and February 7, 2018 was approximately 

$22.30.  See id. ¶ 5.   

d. Between December 29, 2016 and February 7, 2018, there were 

at least 75,000 individuals employed by UPS in non-exempt 

hourly positions in California.  See id. ¶ 5.  These individuals 

worked an average of at least 25 pay periods between December 

29, 2016 and February 7, 2018.  Id.   

e. In the Complaint, Plaintiffs allege that UPS failed to pay 

overtime wages, failed to provide rest breaks, failed to provide 

accurate wage statements, failed to pay waiting time penalties, 

and violated the UCL.  See Compl., passim.  Plaintiffs, on behalf 

of themselves and those individuals they allege are similarly 

situated, seek to recover unpaid wages, penalties, restitution, and 

attorneys’ fees against UPS for the four-year period preceding 

the filing of the Complaint, continuing through the date of final 
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judgment.  Id.  Based on these allegations, the amount Plaintiffs 

have placed in controversy exceeds $5,000,000, as summarized 

and explained below.  

Rest Period Compensation $4,014,000 

Wage Statement Penalties  $11,250,000 

TOTAL $15,264,000 

 

i. Rest Period Compensation:  In the Complaint, Plaintiffs 

also claim that UPS denied them and the Putative Class 

Members rest periods.  Compl. ¶ 13 (alleging that UPS 

prevented Plaintiffs and class members from taking duty-

free rest periods when they worked 3.5 hours or more on a 

shift).  

Assuming that Plaintiffs and the Putative Class Members 

each missed just two rest periods during the entire 

liability period, the amount in controversy as to Plaintiffs’ 

rest break claims would be at least $4,014,000 (2 rest 

period premiums x $22.30 per hour x 90,000 Putative 

Class Members).  

ii. Wage Statement Penalties:  In the Complaint, Plaintiffs 

allege that UPS “knowingly and intentionally, as a matter 

of uniform practice and policy, failed to furnish Plaintiff 

[sic] and the Wage Statement Class with accurate, 

itemized wage statements that included among other 

requirements, the employer’s address, accurate applicable 

hourly rates, total gross wages earned, rest period 

premiums, and total net wages earned in violation of 
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Labor Code §226 et seq.”   Compl. ¶ 34; see also id. ¶ 36 

(alleging that “Defendants’ failures created an entitlement 

to Plaintiff [sic] and members of the Wage Statement 

Class in a civil action for damages and/or penalties 

pursuant to Labor Code § 226, including statutory 

penalties [sic] civil penalties, reasonable attorneys’ fees, 

and costs according to suit pursuant to Labor Code § 226 

et seq.)  

iii. California law requires employers to provide employees 

with itemized wage statements that accurately state the 

gross wages earned, total hours worked, net wages 

earned, and the name and address of the legal entity that is 

the employer, among other items.  Cal. Lab. Code § 226.  

Employees who suffer injury from an employer that 

knowingly failed to provide the required itemized wage 

statements may recover wage statement penalties of $50 

for an initial violation and $100 for subsequent violations.  

Id. § 226(e).  Under California Labor Code section 

340(a), the limitations period for wage statement penalties 

is one year.   

Between December 29, 2016 and February 7, 2018, at 

least 75,000 Putative Class Members were employed by 

UPS.  During this period of time, these Putative Class 

Members were employed for an average of at least 25 pay 

periods.  Assuming that Plaintiffs can establish just two 

non-compliant wage statements for those Putative Class 

Members during that limited time frame, the amount in 

controversy as to Plaintiffs’ wage statement penalty claim 
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would be at least $11,250,000 ($50 penalty + $100 

penalty) x 75,000 Putative Class Members). 

6. Accordingly, because proposed class members number at least 100, 

because there is diversity of citizenship jurisdiction under the Class Action Fairness 

Act of 2005, and because the amount in controversy is met, UPS has satisfied the 

requirements for removal under 28 U.S.C. § 1332(d). 

WHEREFORE, UPS hereby removes the above action now pending before 

the Superior Court for the State of California for the County of Los Angeles to this 

Court.  

DATED:  April 13, 2018 GRUBE BROWN & GEIDT LLP 

BY:    /s/ Elizabeth A. Brown    
ELIZABETH A. BROWN 

Attorneys for Defendant  
UNITED PARCEL SERVICE, INC. 
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SUPERIOR COURT OF CALIFORNIA, COUNTY 69LOS ANGELES

DATE: 03/02/18

HONORABLE ELIHU M. BERLE JUDGE

HONORABLE JUDGE PRO TEM

NONE Deputy Sheriff

K. JAMESON

NONE

DEPT. 3 2 3

DEPUTY CLERK

ELECTRONIC RECORDING MONITOR

Reporter

9: 00 am BC692415 Plaintiff

Counsel

DELAYNA GATLIN ET AL
VS Defendant

UNITED PARCEL SERVICE INC Counsel

NO APPEARANCES

NATURE OF PROCEEDINGS:

COURT ORDER REGARDING NEWLY FILED CLASS ACTION

By this order, the Court determines this case to
be Complex according to Rule 3.400 of the California
Rules of Court. The Clerk's Office has randomly
assigned this case to this department for all
purposes.

By this order, the Court stays the case, except
for service of the Summons and Complaint. The stay
continues at least until the Initial Status
Conference. Initial Status Conference is set for
May 4, 2018, at 2:15 p.m. in Department 323.
At least 10 days prior to the Initial Status
Conference, counsel for all parties must discuss
the issues set forth in the Initial Status Conference
order issued this date. The Initial Status Conference
Order is to help the Court and the parties manage this
complex case by developing an orderly schedule for
briefing, discovery, and court hearings. The parties
are informally encouraged to exchange documents and
information as may be useful for case evaluation.

Responsive pleadings shall not be filed until further
Order of the Court. Parties must file a Notice of
Appearance in lieu of an Answer or other responsive
pleading. The filing of a Notice of Appearance shall
not constitute a waiver of any substantive or
procedural challenge to the Complaint. Nothing in this
order stays the time for filing an Affidavit of

Page 1 of 3 DEPT. 323
MINUTES ENTERED
03/02/18
COUNTY CLERK
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SUPERIOR COURPOF CALIFORNIA, COUNTY *LOS ANGELES

DATE: 03/02/18 DEPT. 3 2 3

HONORABLE ELIHU M. BERLE JUDGE K. JAMESON DEPUTY CLERK

HONORABLE JUDGE PRO TEM ELECTRONIC RECORDING MONITOR

NONE Deputy Sheriff NONE Reporter

9: 00 am BC692415 Plaintiff

Counsel

DELAYNA GATLIN ET AL
VS Defendant

UNITED PARCEL SERVICE INC Counsel

NO APPEARANCES

NATURE OF PROCEEDINGS:

Prejudice pursuant to Code of Civil Procedure Section
170.6.

Counsel are directed to access the following link for
information on procedures in the Complex Litigation
Program courtrooms:

http://www.lacourt.org/division/civil/CIO037.aspx

According to Government Code Section 70616
subdivisions (a) and (b), each party shall pay a fee
of $1,000.00 to the Los Angeles Superior Court within
10 calendar days from this date.

The plaintiff must serve a copy of this minute order
and the attached Initial Status Conference Order
on all parties forthwith and file a Proof of Service
in this department within seven days of service.

CLERK'S CERTIFICATE OF MAILING

I, the below-named Executive Officer/Clerk of the
above-entitled court, do hereby certify that I am
not a party to the cause herein, and that on this
date I served the Minute Order and Initial Status
Conference Order dated 3/2/18
upon each party or counsel named below by placing
the document for collection and mailing so as to

Page 2 of 3 DEPT. 323

1 
1 

k

MINUTES ENTERED
03/02/18
COUNTY CLERK
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SUPERIOR COUAF CALIFORNIA, COUNTY COLOS ANGELES

DATE: 03/02/18 DEPT. 3 2 3

HONORABLE ELIHU M. BERLE JUDGE K. JAMESON DEPUTY CLERK

HONORABLE JUDGE PRO TEM ELECTRONIC RECORDING MONITOR

NONE Deputy Sheriff NONE Reporter

9: 00 am BC692415 Plaintiff

Counsel

DELAYNA GATLIN ET AL
VS Defendant

UNITED PARCEL SERVICE INC Counsel

NO APPEARANCES

NATURE OF PROCEEDINGS:

cause it to be deposited in the United States mail
at the courthouse in Los Angeles,
California, one copy of the original filed/entered
herein in a separate sealed envelope to each address
as shown below with the postage thereon fully prepaid,
in accordance with standard court practices.

Dated: March 2, 2018

Sherri R. Carter, Executive officer/Clerk

By:
KELLY JAMESON, UDICIAL ASSISTANT

Paul K. Haines
HAINES LAW GROUP, APC
2274 East Maple Avenue
El Segundo, CA 90245

Page 3 of 3 DEPT. 323
MINUTES ENTERED
03/02/18
COUNTY CLERK
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FILED
Superior Court of CalltaFnla

County of Los Angeles

MAR 0 2 2018
SherriR.Carte* xecutiveUfficer/Clerk

By Deputy
KelePInleson

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES

DELAYNA GATLIN, as an individual, SANDRA
GATLIN, as an individual, and on behalf of all
others similarly situated,

Plaintiff(s),
vs.

UNITED PARCEL SERVICE, INC., an Ohio
corporation; and DOES I through 100,

Case No.: BC692415

INITIAL STATUS CONFERENCE

ORDER

(COMPLEX LITIGATION

PROGRAM—CLASS ACTIONS)

Case Assigned for All purposes to

Judge Elihu M. Berle

Defendant(s). Department 323

Date: May 4, 2018

Time: 2:15 p.m.

This case has been assigned for all purposes to Judge Elihu M. -Berle in the

Complex Litigation Program. An Initial Status Conference is set for May 4, 2018, at

2:15 p.m. in Department 323 located in the Central Civil West Courthouse at 600 South

Commonwealth Avenue, Los Angeles, California 90005. Counsel for all parties are

ordered to attend.

Plaintiff s counsel is directed to serve a copy of this Initial Status Conference Order

on all parties, within five (5) days of service of this order. If any defendant has not yet

been served in this action, service is to be completed within twenty (20) days of the date of

this order.

-I-
INITIAL STATUS CONFERENCE ORDER (COMPLEX LITIGATION PROGRAM)
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The Court orders counsel to prepare for the Initial Status Conference by identifying

and discussing the central legal and factual issues in the case. Counsel for plaintiff is

ordered to initiate contact with counsel for defense to begin this process. Counsel then

must negotiate and agree, as possible, on a case management plan.

Counsel must file a Joint Initial Status Statement five (5) court days before the

Initial Status Conference. The Joint Response Statement must be filed on line-numbered

pleading paper and must specifically answer each of the below numbered items. Do not

use the Judicial Council Form CM- I 10 (Case Management Statement).

1. PARTIES AND COUNSEL: Please list all presently-named Plaintiff class

representatives and presently-named defendants, together with all counsel of

record, including counsel's contact and email infort-nation.

2. ELECTRONIC SERVICE OF PAPERS: For efficiency, the complex

program requires the parties in every new case to use a third party cloud service,

such as:

• Case Anywhere (www.caseanywhere.com),

• CaseHomePage (www.casehomepage,com), or

• File& S erveXpress (www.lexisnexis.com/fileandserve).

The parties are to select one of these vendors and submit the parties' choice

when filing the Joint Initial Status Conference Class Action Response Statement.

If the parties cannot agree, the court will select the vendorat the Initial Status

Conference. Electronic service is not the same as electronic filing. Only

traditional methods of filing by physical delivery of original papers or by fax

filing are presently acceptable.

3. CLAIMS AND DEFENSES: Set forth a brief description of the core factual

and legal issues, derived from Plaintiffs claims and defendant's defenses.

4. POTENTIAL ADDITIONAL PARTIES: Does any plaintiff presently

intend to add more class representatives? If so, and if known, by what date and by what
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0 0

name? Does any plaintiff presently intend to name more defendants? If so, and if known,

by what date and by what name? Does any appearing defendant presently intend to file a

cross-complaint? If so, who will be named?

5. IMPROPERLY NAMED DEFENDANT(S): Does any party contend that

the complaint names the wrong person or entity, please explain.

6. ADEQUACY OF PROPOSED CLASS REPRESENTATIVE(S): Does

any party contend one or more named plaintiffs might not be an adequate class

representative. If so, please explain.

7. ESTIMATED CLASS SIZE: What is the estimated size of the putative

class?

8. OTHER ACTIONS WITH OVERLAPPING CLASS DEFINITIONS:

Are there other cases with overlapping class definitions? If so, please identify the court, the

short caption title, the docket number, and the case status.

9. ARBITRATION AND/OR CLASS ACTION WAIVER CLAUSES:

Does any party contend there is an arbitration and/or class action waiver. If so, please

discuss.

10. POTENTIAL EARLY CRUCIAL MOTIONS: Are there any issues that

can be identified and resolved early. If so, please identify and set forth proposed vehicles

for resolution.

PLEASE NOTE: By stipulation a party may move for summary adjudication

of a legal issues or a claim for damages that does not completely dispose of a cause of

action, an affirmative defense, or an issue of duty. (C.C.P. § 437c(t)).

11. PROTECTIVE ORDERS: Parties considering an order to protect

confidential information from general disclosure should begin with the model protective

orders found on the Los Angeles Superior Court Website under "Civil Tools for

Litigators."

12. DISCOVERY: Counsel are to discuss a plan of discovery. Prior to
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certification, the court generally allows discovery on matters relevant to class certification,

which depending on circumstances, sometimes may include some factual issues also

touching the merits.

13. INSURANCE COVERAGE: Please state (1) if there is insurance for

indemnity or reimbursement, and (2) whether there are any insurance coverage issues

which might affect settlement.

14. ALTERNATIVE DISPUTE RESOLUTION: Counsel are requested to

discuss ADR and proposed neutrals to conduct such proceedings.

15. TIMELINE FOR CASE MANAGEMENT: Counsel to propose future

dates for:

m The next status conference,

m A schedule for alternative dispute resolution,

m A filing deadline for the motion for class certification, and

m Filing deadlines and descriptions for other anticipated non-discovery motions.

PENDING FURTHER ORDERS OF THIS COURT, and except as otherwise

provided in this Initial Status Conference Order, these proceedings are staved, exceptfor

service of summons and complaint and filinz of Notice ofAppearance. This stay shall

preclude the filing of any answer, demurrer, motion to strike, or motions challenging the

jurisdiction of the Court. Any defendant may file a Notice of Appearance for purposes of

identification of counsel and preparation of a service list. The filing such a Notice of

Appearance shall be without prejudice to any challenge to the jurisdiction of the Court,

substantive or procedural challenges to the Complaint, any affirmative defense, and the

filing of any cross-complaint in this action. This stay is issued to assist the Court and the

parties in managing this "complex" case. Although the stay applied to discovery, this stay

shall not preclude the parties from infori-nally exchanging documents that may assist in
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their initial evaluation of the issues presented in this case.

Dated: 
-3 1 1, $ HON. ELIHU M. BERLE

fUDGE OF THE SUPERIOR COURT
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601 Montgomery Street, Suite 1150 
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Attorneys for Defendant 
UNITED PARCEL SERVICE, INC. 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF LOS ANGELES  

 

DELAYNA GATLIN, as an individual, 
SANDRA GATLIN, as an individual, and on 
behalf of all others similarly situated, 

 Plaintiffs, 

 vs. 

United Parcel Service, Inc., an Ohio 
corporation; and DOES 1 through 100, 

 Defendants.  

Case No. BC692415 

DEFENDANT UNITED PARCEL 
SERVICE, INC.’S ANSWER TO 
PLAINTIFF’S UNVERIFIED CLASS 
ACTION COMPLAINT 

 
Complaint Filed: January 31, 2018 
Trial Date: Not set 
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TO PLAINTIFFS DELAYNA GATLIN AND SANDRA GATLIN AND THEIR ATTORNEYS 

OF RECORD: 

Defendant UNITED PARCEL SERVICE, INC. (“Defendant”), hereby answers the 

unverified Complaint of Plaintiffs DELAYNA GATLIN and SANDRA GATLIN (“Plaintiffs”) as 

follows: 

1. Pursuant to Section 431.30(d) of the California Code of Civil Procedure, 

Defendant denies, generally and specifically, each and every allegation in Plaintiffs’ Complaint. 

2. Defendant further denies, generally and specifically, that Plaintiffs or the classes 

they propose (the “Proposed Classes”), the existence of which Defendant denies, have been or 

will be damaged in any sum, or at all, by reason of any act or omission on the part of Defendant, 

or any of its past or present agents, representatives, or employees, and denies further that 

Plaintiffs or the Proposed Classes are entitled to the relief they seek, or any relief, including class 

certification or treatment on a representative basis. 

Without admitting any facts alleged by Plaintiffs, Defendant also pleads the following 

separate and affirmative defenses to the Complaint: 

AFFIRMATIVE DEFENSES 

FIRST SEPARATE AND AFFIRMATIVE DEFENSE 

1. The Complaint, and each of its causes of action, fails to state facts sufficient to 

constitute a cause of action. 

SECOND SEPARATE AND AFFIRMATIVE DEFENSE 

2. The Complaint, and each of its causes of action, is barred to the extent that venue 

is improper. 

THIRD SEPARATE AND AFFIRMATIVE DEFENSE 

3. The Complaint, and each of its causes of action, is barred in whole or in part by all 

applicable statutes of limitation, including but not limited to California Code of Civil Procedure 

sections 338 and 340, and California Business and Professions Code section 17208. 

// 

// 
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FOURTH SEPARATE AND AFFIRMATIVE DEFENSE 

4. Plaintiffs lack standing to sue Defendant on behalf of himself or the Proposed 

Classes with respect to at least some of the claimed injuries. 

FIFTH SEPARATE AND AFFIRMATIVE DEFENSE 

5. The Complaint, and each of its causes of action, is barred by the doctrine of 

unclean hands. 

SIXTH SEPARATE AND AFFIRMATIVE DEFENSE 

6. The Complaint, and each of its causes of action, is barred by the doctrine of laches. 

SEVENTH SEPARATE AND AFFIRMATIVE DEFENSE 

7. The Complaint, and each of its causes of action, is barred to the extent that prior 

settlement agreements and/or releases cover all or some of the claims alleged in the Complaint 

with respect to the Plaintiffs and/or some or all the Proposed Classes. 

EIGHTH SEPARATE AND AFFIRMATIVE DEFENSE 

8. The Complaint, and each of its causes of action, is barred by the doctrines of res 

judicata and/or collateral estoppel, to the extent that Plaintiffs and/or any alleged member of the 

Proposed Classes have already litigated the claims that are the subject of the Complaint, or have 

been covered by other litigation that was pursued on their behalf.   

NINTH SEPARATE AND AFFIRMATIVE DEFENSE 

9. Plaintiffs waived the right, if any, to pursue the Complaint, and each of its causes 

of action, by reason of Plaintiffs’ own actions and course of conduct. 

TENTH SEPARATE AND AFFIRMATIVE DEFENSE 

10. The Complaint, and each of its causes of action, is barred because Plaintiffs and 

any alleged member of the Proposed Classes did not satisfy and/or breached their statutory 

obligations as provided in the California Labor Code including, but not limited to, sections 2854 

and 2856-2859.   

ELEVENTH SEPARATE AND AFFIRMATIVE DEFENSE 

11. The Complaint, and each of its causes of action, is barred because at all times 

relevant to the Complaint, Defendant did not willfully or otherwise fail to comply with any 
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provisions of the California Labor Code or California Industrial Welfare Commission Wage 

Orders but rather, acted based on its good-faith belief that its acts or omissions were lawful.  

TWELFTHSEPARATE AND AFFIRMATIVE DEFENSE 

12. The Complaint, and each of its causes of action, is barred because the Collective 

Bargaining Agreement in effect during their employment governs Plaintiffs’ sole remedy, if any, 

and that of any alleged member of the group they purpors to represent.   

THIRTEENTH SEPARATE AND AFFIRMATIVE DEFENSE 

13. The Complaint, and each of its causes of action, is barred to the extent that it is 

preempted by section 301 of the Labor Management Relations Act, 29 U.S.C. § 185(a).  

FOURTEENTH SEPARATE AND AFFIRMATIVE DEFENSE 

14. The first cause of action is barred to the extent that Plaintiffs and any alleged 

member of the group they purport to represent are exempt from California Labor Code section 

510 pursuant to California Labor Code section 514. 

FIFTEENTH SEPARATE AND AFFIRMATIVE DEFENSE 

15. The fifth cause of action is barred because Plaintiffs cannot show an injury to 

competition, as distinguished from injury to Plaintiffs, which such injury Defendant denies. 

SIXTEENTH SEPARATE AND AFFIRMATIVE DEFENSE 

16. The fifth cause of action is barred because Plaintiffs cannot show a deception upon 

the public.  

SEVENTEENTH SEPARATE AND AFFIRMATIVE DEFENSE 

17. The fifth cause of action is barred because California Business and Professions 

Code section 17200 et seq., as stated and as sought to be applied, violates Defendant’s rights 

under the United States Constitution and the California Constitution in that, among other things, 

they are void for vagueness, violative of equal protection, violative of due process, an undue 

burden upon interstate commerce, and violative of the freedom of contract.  It also violates 

Defendant’s rights to due process under the United States Constitution and the California 

Constitution to the extent that the cause of action does not afford Defendant the protections 

against multiple suits and duplicative liability.  
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EIGHTEENTHSEPARATE AND AFFIRMATIVE DEFENSE 

18. The fifth cause of action is barred because the remedies under California Business 

and Professions Code section 17200 et seq. is limited to restitution and injunctive relief. 

NINETEENTH SEPARATE AND AFFIRMATIVE DEFENSE 

19. The Complaint, and each of its causes of action, is barred because Plaintiffs and 

the Proposed Classes were provided, authorized and/or permitted rest breaks in accordance with 

the law, and any failure by Plaintiffs, or any member of the Proposed Classes, to take a rest period 

was because they freely waived any and all rest breaks that they did not take. 

TWENTIETH SEPARATE AND AFFIRMATIVE DEFENSE 

20. The Complaint and each of its causes of action is barred because if Defendant ever 

owed any obligation to Plaintiffs and/or the Proposed Classes, that obligation has been paid and 

otherwise satisfied. 

TWENTY-FIRST SEPARATE AND AFFIRMATIVE DEFENSE 

21. The Complaint and each of its causes of action is barred to the extent that any 

award in this action would constitute unjust enrichment.  

TWENTY-SECOND SEPARATE AND AFFIRMATIVE DEFENSE 

22. The Complaint and each of its causes of action is barred in whole or in part to the 

extent it seeks double recovery for the same alleged wrong or wrongs.  

TWENTY-THIRD SEPARATE AND AFFIRMATIVE DEFENSE 

23. The Complaint and each of its causes of action is barred in whole or in part 

because Plaintiffs unreasonably delayed in notifying the Defendant of the alleged actionable 

wrongs, and by reason of Plaintiffs’ unreasonable delay, Defendant has been prejudiced.    

TWENTY-FOURTH SEPARATE AND AFFIRMATIVE DEFENSE 

24. The Complaint and any damages therefrom, must be set off by the amount 

Plaintiffs and/or the Proposed Classes members were overpaid.    

TWENTY-FIFTH SEPARATE AND AFFIRMATIVE DEFENSE 

25. Plaintiffs’ claims will not support class treatment because: Plaintiffs fail to identify 

an ascertainable class or subclasses; they fail to raise predominant questions of law or fact; they 
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are not typical of the Proposed Classes; Plaintiffs and/or their counsel, are not adequate 

representatives; and/or the action fails to satisfy the legal standards for class treatment.  

TWENTY-SIXTH SEPARATE AND AFFIRMATIVE DEFENSE  

26. While Defendant denies any liability or wrongdoing for the claims asserted in the 

Plaintiffs’ Complaint, in the event that it should be determined that Defendant did violate one or 

more provisions of the California Labor Code, then neither Plaintiffs nor the Proposed Classes are 

entitled to any damages, penalties, or other relief because such violation(s) were de minimis.  

TWENTY-SEVENTH SEPARATE AND AFFIRMATIVE DEFENSE 

27. In the event that a class should be certified in this matter, Defendant incorporates 

by reference and realleges all of its defenses to Plaintiffs’ individual claims in response to 

Plaintiffs’ claims on behalf of the Proposed Classes. 

TWENTY-EIGHTH SEPARATE AND AFFIRMATIVE DEFENSE 

28. The Complaint and each of its causes of action is barred to the extent that there are 

conflicts of interest between Plaintiffs and the allegedly members of the Proposed Classes whom 

Plaintiffs seek to represent in this action.  

TWENTY-NINTH SEPARATE AND AFFIRMATIVE DEFENSE 

29. Certification of a class action would constitute denial of Defendant’s due process 

rights in violation of the Fourteenth Amendment and the California Constitution.  

THIRTIETH SEPARATE AND AFFIRMATIVE DEFENSE  

30. Defendant currently has insufficient knowledge or information on which it may 

form a belief as to whether it may have additional, as yet unstated, affirmative defenses available.  

Defendant hereby reserves the right to assert additional defenses in the event that discovery 

reveals that they would be appropriate. 

WHEREFORE, Defendant prays for judgment as follows: 

1. That Plaintiffs’ request to bring this action as a class action be denied; 

2. That Plaintiffs take nothing by reason of the Complaint, that the Complaint be 

dismissed in its entirety with prejudice, and that judgment be entered for Defendant; 

3. That Defendant be awarded its reasonable costs and attorneys’ fees; and 
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4. That Defendant be awarded such other and further relief as the Court deems just 

and proper.  

DATED:  April 12, 2018 GRUBE BROWN & GEIDT LLP 
 
 
 
BY:      

ELIZABETH A. BROWN 
 

Attorneys for Defendant 
UNITED PARCEL SERVICE, INC. 
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