
 

 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK  

 

RAUL GARCIA, on behalf of himself, FLSA 

Collective Plaintiffs and the Class, 

  

Case No. 1:18-cv-9820 

   

 Plaintiff,   

   

  v.   

   

ROTI RESTAURANTS, LLC,   

   

 Defendant.   

   

   

NOTICE OF REMOVAL  

Defendant Roti Restaurants, LLC (“Defendant”), by and through its attorneys, hereby 

gives notice of removal of a civil action, Case No. 157581/2018, from the Supreme Court of the 

State of New York, County of New York, to this United States District Court for the Southern 

District of New York.  Removal of this action is proper under 28 U.S.C. §§ 1331, 1332(a), 

1441(b), and 1446, for the reasons set forth below.  In support of its Notice of Removal, 

Defendant states as follows: 

BACKGROUND FACTS AND PROCEDURAL STATUS 

1. On August 18, 2018, Plaintiff Raul Garcia (“Plaintiff”) filed a civil action and 

jury demand against Defendant captioned Raul Garcia, on behalf of himself, FLSA Collective 

Plaintiffs and the Class, v. Roti Restaurants, Inc., Case No. 157518/2018, in the Supreme Court 

of the State of New York, County of New York.  Attached as Exhibit 1 is a copy of the Class and 

Collective Action Complaint (the “Complaint”).   

2. On September 24, 2018, Defendant was served with the Summons and the 

Complaint.  See Exhibit 2 (notice of service from Defendant’s registered agent).  The responsive 

pleading is due on October 31, 2018.  However, after the removal of this action, the responsive 
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pleading will be due on October 30, 2017.  Defendant has not yet answered the Complaint, and 

no other proceedings have occurred in the action.   

3. The United States District Court for the Southern District of New York includes 

New York County.   

CITIZENSHIP OF THE PARTIES AND  

BASIS FOR REMOVAL AND JURISDICTION 

 

4. This matter is removable on the grounds of subject matter jurisdiction under 28 

U.S.C. § 1331 and 29 U.S.C. § 216, and diversity under 28 U.S.C. §1332(a)(1) in that the matter 

in controversy is between citizens of different States and exceeds the sum or value of $75,000, 

exclusive of interest and costs.  

5. Count II of the Complaint asserts a claim under the federal Fair Labor Standards 

Act (“FLSA”), 29 U.S.C. § 201, et seq.  Compl. ¶¶ 56-69.  Additionally, Plaintiff seeks to 

maintain a collective action under the FLSA.  Id. ¶¶ 23-25.  Under the FLSA, an action to 

recover wages against an employer may be brought in federal court.  See 29 U.S.C. § 216(b).  

Therefore, the Court has original subject matter jurisdiction over Plaintiff’s FLSA claim.  

6. Additionally, pursuant to 28 U.S.C. § 1367(b), the Court may exercise 

supplemental jurisdiction over Plaintiff’s related state law wage claims and his discrimination 

claim under the New York Labor Law, the New York Human Rights Law, New York Executive 

Law § 296 and the New York City Human Rights Law, Administrative Code of the City of New 

York.  See Compl. § 3 and Counts I and III-V.   

7. Second, there is complete diversity of citizenship among the parties for purposes 

of federal jurisdiction under 28 U.S.C. § 1332.  Specifically, Plaintiff is a citizen of the State of 

New York and resides in Bronx County, New York.  See Compl. ¶ 6.  Plaintiff alleges that 

Defendant is a “foreign limited liability company organized under the laws of the State of 
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Delaware.”  Compl. ¶ 7.  Defendant’s principal place of business is 600 W. Fulton, Suite 101, 

Chicago, Illinois 60601. See Exhibit 3 (Illinois Secretary of State document setting forth 

Defendant’s principal place of business as Chicago, Illinois).  Therefore, there is complete 

diversity among the parties as Plaintiff is a citizen of New York and Defendant is a citizen of 

Illinois.  28 U.S.C § 1332(c)(1). 

8.    Second, the amount in controversy exceeds $75,000, exclusive of interest and 

costs, based on the allegations and relief sought in the Complaint.  The relief sought in the 

Complaint includes, but is not limited to, injunctions, unpaid wages, liquidated damages, 

punitive damages, call-in pay damages, back pay, compensatory damages, pre-judgment interest 

and post-judgment interest.  Compl. Prayer for Relief (pp. 17-18).  Plaintiff does not identify a 

specific amount of total damages sought by him, but the allegations in the Complaint alone show 

that he seeks at least $20,000 in damages in back pay for his alleged unlawful termination 

($12.46 per hour x 35 hours per week x 46 weeks since his termination).  See e.g., Compl. ¶¶ 28-

33.  He also seeks over $1,700 in unpaid wages, $5,000 in wage statement penalties, $5,000 in 

wage notice penalties, over $800 in call-in pay damages, and liquidated damages.  Id.  These 

damages are based on what can be adduced from the bare allegations in the Complaint alone.  

9. Plaintiff’s damages for unpaid wages, call-in pay, and wage statement and wage 

notice penalties are compounded because he also seeks to maintain his FLSA claim as a class 

and collective action.  In doing so, Plaintiff alleges that the class has more than forty (40) 

individuals, and further alleges that they are all owed back wages, call-in premium pay, 

reimbursement for uniform costs and penalties for not providing proper wage statements and 

wage notices.  Compl. ¶¶ 15, 17.   
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10. Although the allegations in the Complaint do not identify a specific or exact 

amount of damages sought by Plaintiff on behalf of himself and a class, the preponderance of the 

evidence shows that the alleged monetary damages sought exceeds $75,000.  See 28 U.S.C. § 

1446(c).  Accordingly, upon information and belief, based on the nature of the injuries alleged 

and Plaintiff’s claims, the amount in controversy exceeds the sum of $75,000. 

THE REMOVAL IS PROCEDURALLY PROPER 

 

11. This Notice of Removal is timely under 28 U.S.C. § 1446(a) and (b) because it is 

filed within thirty (30) days after receipt by Defendant of the Complaint and Summons, which 

were received by Defendant on September 24, 2018.  

12. Defendant has filed this Notice of Removal in the Supreme Court of the State of 

New York, County of New York, under 28 U.S.C. § 1441(a), as New York County is within the 

venue of the U.S. District Court for the Southern District of New York.   

13. Defendant’s counsel will serve a written Notice of Filing of the Notice of 

Removal on Plaintiff’s counsel and a written Notice of Removal to the Supreme Court of New 

York, as required by 28 U.S.C. § 1446(d), promptly after the filing of this Notice of Removal. 

RESERVATION OF RIGHTS/DENIAL OF LIABILITY 

14. Nothing in this Notice of Removal is intended or should be construed as any type 

of express or implied admission by Defendant of any fact alleged by Plaintiff, of the validity or 

merits of any of Plaintiff’s allegations, or of any liability for the same, each of which are hereby 

expressly denied, or as any type of express or implied waiver or limitation of any of Defendant’s 

rights, claims, remedies, and defenses in connection with this action, all of which are hereby 

expressly reserved.  Further, by filing this Notice of Removal, Defendant does not intend to 
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waive, and hereby reserves, any objection as to service, personal jurisdiction, and all other 

procedural and substantive defenses which are available to it.   

WHEREFORE, Defendant respectfully requests that the above-captioned action now 

pending in Supreme Court of the State of New York, County of New York, be removed to the 

United States District Court for the Southern District of New York. 

Dated: October 24, 2018  

 

Respectfully submitted,  

 

/s/ Anjanette Cabrera                          

Anjanette Cabrera 

Naveen Kabir  

Stephen Stecker 

Constangy, Brooks, Smith & Prophete LLP 

620 Eighth Avenue, 38th Floor 

New York, New York 10018 

Phone: 646.341.6536 

Fax: 646.341.6543 

Email: acabrera@constangy.com  

 

Antonio Caldarone (Pro Hac Vice Pending)  

David Cascio (Pro Hac Vice Pending) 

Laner Muchin, Ltd. 

515 North State Street, Suite 2800  

Chicago, Illinois 60654  

Phone: 312.467.9800 

Email: acaldarone@lanermuchin.com 

 

ATTORNEYS FOR DEFENDANT 
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CERTIFICATE OF SERVICE 

I, Anjanette Cabrera, certify that a true and correct copy of the foregoing NOTICE OF 

REMOVAL was served on October 24, 2018, by email and served a copy of same by overnight 

mail to the following address: 

C.K. Lee 

Anne Seelig 

Lee Litigation Group, PLLC 

30 East 39th Street, Second Floor 

New York, New York 10016 

ATTORNEYS FOR PLAINTIFF  

 

 

/s/ Anjanette Cabrera   

Anjanette Cabrera 
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ClassAction.org
This complaint is part of ClassAction.org's searchable class action lawsuit database and can be found in this 
post: Roti Modern Mediterranean Restaurants Sued Over Allegedly Unpaid Wages, Discrimination

https://www.classaction.org/news/roti-modern-mediterranean-restaurants-sued-over-allegedly-unpaid-wages-discrimination

