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THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION

MICHAEL FRIDMAN, individually and
on behalf of all those similarly situated,

Plaintiff,

VS. Case No.

1-800 CONTACTS, INC., StatCourt Case No. 2021-006323-CA-01
Defendant.

/

NOTICE OF REMOVAL OF CIVIL ACTION

Pursuant to 28 U.S.C. 88 1332441, 1446, and 1453, defendant 1-800

Contacts, Inc. (“1-800 Contacts” or “Defdant”) hereby removes this action from

the Circuit Court of the Eleventh Judicial Circuit in and for Miami-Dade County,

Florida, and styled as Case No. 2021-®BE&A-01 (the “State Court Action”), to
the United States District Court for the SouthBistrict of Florida, Miami Division.
In support of removal, 1-800 Contacts states as follows:

l. BACKGROUND

1. On March 16, 2021, Plaintiff Michael Fridman _(“Plaintiff”),
individually and on behalf oéll others similarly situated, commenced a putative
class action by filing a Class Action f@plaint (“Complaint”) against 1-800

Contacts. A true and correct copytieé Complaint is attached heretoEashibit A .
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2. On April 6, 2021, 1-800 Contacts was served with the Complaint. A
true and correct copy of the ServmeProcess is attached heretdexhibit B .

3.  True and correct copies of all presepleadings, and orders in the State
Court Action not previously refemeed are attached heretoEagibit C.

4. The Complaint alleges that 1-800 Contacts unlawfully intercepted
Plaintiff's and putative class members’éetronic communications” in violation of
the Florida Security of Communications Act, Fla. Stat. § 9340%eq(“FSCA").

(Ex. A 1).

5.  This Notice of Removal is timely der 28 U.S.C. § 1446(b), as it is
filed within thirty (30) days after Platiff's service of the Complaint upon 1-800
Contacts.

6. Nothing in this Notice of Removal shall constitute a waiver of
Defendant’s right to asseahy defense, including motiopsirsuant to Federal Rule
of Civil Procedure 12, athe case progresses.

.  VENUE

7. The basis for removal and this Cosrtriginal jurisdiction derives from
28 U.S.C. 8§ 1332. This is a purportedsd action in which the Complaint alleges
that the putative class includes no less than 100 individuals, the amount in
controversy exceeds the sum$&, 000,000, exclusive of interest and costs, and is a

class action in which the plaintiff is a ceiz of a State different from the defendant.
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Removal is proper under 28 U.S.C. § 1441 beedhis Court hagriginal diversity
jurisdiction over the underlying dispupursuant to 28 U.S.C. § 1332(d)(2).

8.  Venue is proper under 28 U.S.C1841(a) because this Court is the
district and division embracing Miami-Da@®unty, Florida, tb location where the
State Court Action is pending.

. JURISDICTION

9. This action is properly removahblmder the Class Action Fairness Act,
28 U.S.C. § 1332 (“CAFA"), because, as dssed in more detail below, (i) it is a
purported class action, (ii) the putaiclass exceeds 10Qdividuals, (iii) the
plaintiff is a citizen of a State differefrom the defendant, and (iv) the amount in
controversy exceeds $5,000,000 in the aggesgatclusive of interest and costs.
See28 U.S.C. § 1332(d).

A. This Action Meets the “Class Action” Definition Under CAFA

10. The State Court Action is alass action.” CAFA provides:

[T]he term “class action” eans any civil action filed
under rule 23 of the Federal Rs of Civil Procedure or
similar State statute or rule of judicial procedure
authorizing an action to be brought by 1 or more
representative persons as a class action . . . .

28 U.S.C. § 1332(d)(1)(B). CAFA further prows “[t]his subseabn shall apply to
any class action before or after the emina class certification order by the court

with respect to that action.” 28 U.S.C. § 1332(d)(8).
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11. Plaintiff filed the State Court Aon as a putative class acti@ee(EX.
A1 1) (“This is a class action. . . .")
12. Plaintiff also asserts that he seéksepresent a class, defined as:

Florida residents who visited the Website
[1800contacts.com], and whose electronic
communications were interciegl or recorded by QM on
behalf of Defendant, withouheir prior consent . . .

(Ex. A 11 3, 43).

B. The Putative Class Exceeds 100 Members

13. Plaintiff alleges that the putativaass is, upon information and belief,
“in the thousands.” (Ex. A 1 48ge alsd&xhibit D, Declaration of John T. Williams,
1 10 indicating that the putative class, lsasely on Plaintiff's allegations would at
least exceed 5000 individuals). Accordinglhe proposed class has at least one
hundred members in the aggregate. 28 U.S.C. § 1332(d)t5)(b).

C. TheAction Meets CAFA’s Minimal Diversity Requirement

14. CAFA applies when “any nmeber of a class of plaiiffs is a citizen of
a State different from angefendant.” 28 U.S.C. § 1331)(2)(A). “Under CAFA,
federal courts now have original juristian over class actions in which the amount

in controversy exceeds $5,000,000 and ehisr minimal diversity (at least one

1 Although the putative class proposéy Plaintiff meets the threshold for
jurisdictional purposes, 1-800 Contacts demineg this action ultimately will prove
appropriate for class treatment.
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plaintiff and one defendantefrom different states).Evans v. Walter Indus., Inc.
449 F.3d 1159, 1163 (11th Cir. 2006).

15. Plaintiff alleges that he is a @en of Miami-Dade County, Florida.
(Ex. AT 7).

16. 1-800 Contacts is a Delaware comoon with its principal place of
business in Draper, Utah. (Ex. A | $e alsoEx. D, 110 andexhibit E (the
Delaware Division of Corporations webpaggflecting the corporate information of
1-800 Contacts). 1-800 Contacts is therefa citizen of Daware and Utal5ee28
U.S.C. 8§ 1332 (“a corporation shall be deendbe a citizen of every State and
foreign state by which it has been incorporated of the State or foreign state where
it has its principal place of business.”).

17. Accordingly, because Plaintiff i citizen of Florida, and 1-800
Contacts is a citizen of Delaware anakbjt CAFA’s minimal dversity requirement
is satisfiedSee28 U.S.C. § 1332(d)(2)(A).

D. This Action Meets CAFA’s Amount-in-Controversy Requirement

18. CAFA creates original jurisdictiofor “any civil action in which the
matter in controversy exceeds the sum dueaf $5,000,000, exclusive of interest
and costs.” 28 U.S.C. § 1332(d)(2). Thairls of the individual class members are
aggregated to determine whether the matteontroversy exeeds $5,000,000. 28

U.S.C. § 1332(d)(6).
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19. The amount-in-controversy analysisnsiders the amount the plaintiff
has placed in controversy, not the amdhetplaintiff is likely to recovemMcDaniel
v. Fifth Third BankNo. 14-11615, 2014 U.S. App. KES 10489, *2-*3 (11th Cir.
June 5, 2014) (“[T]he plaintiff['s] likehood of success on the merits is largely
irrelevant to the court’s jurisdiction bacse the pertinent question is what is in
controversy in the case, not how mutte plaintiffs are ultimately likely to
recover.”) (citingPretka v. Kolter City Plaza II, Inc608 F.3d 744, 751 (11th Cir.
2010) (emphasis in original)).

20. To satisfy this requirement, “a @&dant’s notice of removal need
include only a plausible allegation thtite amount in controversy exceeds the
jurisdictional threshold; the notice needt contain evidentiary submission®art
Cherokee Basin Opetiag Co., LLC v. Owenss74 U.S. 81, 81 (2014¥ee also
Anderson v. Wilco Life Ins. C®43 F.3d 917, 925 (11th Cir. 2019).

21. Nevertheless, 1-800 Contacts has siitieth a declaration in support of
its notice of removal that supports hove tamount in controversy requirement is
satisfied.SeeEx. D { 10When determining whethdihe $5,000,000 teshold has
been surpassed, “a court may r@g evidence put forward by the removing
defendant, as well as reasonable infees and deductions drawn from that
evidence.”Anderson 943 F.3d at 925 (citing§. Fla.Wellness, Inc. v. Allstate Ins.

Co, 745 F.3d 1312, 1315 (11th Cir. 2014)).
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22. Although Plaintiff's Complaint filedn the State CotiAction does not
specify the amount of damages Plaintifidathe class seek in total, it includes
allegations that indicate the amountontroversy exceeds $5,000,000, exclusive of
interests and costs.

23. Plaintiff's Complaint geks declarative and injunctive relief, liquidated
damages, punitive statutoryrdages, and attorneys’ feaad costs. (Ex. A | 71).
The damages sought by Plaintiff are &eth by the FSCA, which provides for
“liquidated damages computed at the @t&100 a day for each day of violation or
$1,000, whichever is higher.” (Ex. A 1 39)he statute of limitations for an FSCA
claim is two years. Fl&tat. Ann. § 934.10(3).

24. Further, Plaintiff's Complainalleges three causes of actfaagainst 1-
800 Contacts, two of which request statytdamages and attorneys’ feeSe€Ex.

A 11 71, 78). These atiations provide additional support that the amount-in-
controversy requiremeninder CAFA is met.

25. More than 5,000 unique Florida vigisoplaced an order via the Website
and entered billing and shipiy addresses based in kdiarbetween March 16, 2019
and March 16, 2021. See. Ex.Declaration of John T. Williams, § 10. Thus, since

Plaintiff seeks to recover up to the nraxim statutory damages of $1,000 for each

2 Plaintiff's Complaint contains three caus#saction. 1-800 Contacts reserves the
right to challenge whether theuses of action are properly pled.
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class member, the aggregateaim of alleged statutory damages alone therefore
exceeds $5,000,000 (the amount if the 5,00@ue Florida visitors who entered
billing and shipping addresséased in Florida when they placed an order via the
Website each recovered theaximum statutory damages of $1,000) . Plaintiff's
claims for attorneys’ fees and injunctivgief further increase the “sum or value”
his demand places in controversy and.,ewhaken together with the statutory
damages Plaintiff demands, yields a vdha satisfies the jurisdiction amount under
CAFA. See28 U.S.C. § 1332(d)(2kee alsd-ederated Mut. Ins. Co. v. McKinnon
Motors, LLG 329 F.3d 805, 808 (11th Cir. 2003) (“Ttyeneral rule ishat attorneys’
fees do not count towards the amountantcoversy unless they are allowed for by
statute or contract.”).
IV.  NOTICE

26. Pursuant to 28 U.S.C. § 1446(d), a copy of this Notice of Removal is
being served on Plaintiff's counsel andapy is being filed with the Circuit Court
of the Eleventh Judicial Circuit iand for Miami-Dade County, Florida.

27. A copy of the civil covesheet is attached hereto.

V. CONCLUSION

WHEREFORE, 1-800 Contacts respectfudguests this Court to assume full
jurisdiction over the cause herein, as pded by law, and to issue all necessary

orders and process.
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May 3, 2021 Respectfully submitted,

By: /s/ Jason H. Baruch
Jason H. Baruch
Florida Bar No. 10280
Jessica S. Kramer
Florida Bar No. 125420
HOLLAND & KNIGHT LLP
100 North Tampa St., Suite 4100
Tampa, FL 33602
Tel: 813-227-8500 // 813-229-0134 fax
E-mail: jason.baruch@hklaw.com
Secondarywendysue.henry@hklaw.com
E-mail: jessica.kramer@hklaw.com
Secondarygloria.mcknight@hklaw.com

and

Brandon T. White

Florida Bar No. 106792

HOLLAND & KNIGHT LLP

701 Brickell Avenue Suite 3300
Miami, FL 33131

Tel: 305-374-8500

E-Mail: brandon.white@hklaw.com

Attorneys for 1-800 Contacts, Inc.

#83968480v1
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EXHIBIT A
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IN THE CIRCUIT COURT OF
THE ELEVENTH JUDICIAL CIRCUIT,
IN MIAMI-DADE COUNTY, FLORIDA

MICHAEL FRIDMAN, individually and
on behalf of all those similarly situated,

Plaintiff,
Case No.:
V.

1-800 CONTACTS, INC.

Defendant.

CLASS ACTION COMPLAINT

Plaintiff, Michael Fridman, appearing both individually and on behalf of all others
similarly situated, by and through his attorneys, brings this class action against Defendant, 1-800
Contacts, Inc., based upon personal knowledge as to his own acts and experiences and, as to all
other matters, based upon information and belief, including the investigation conducted by his
counsel, and alleges as follows:

NATURE OF THE ACTION

L. This is a class action under the Florida Security of Communications Act, Fla. Stat.
§ 934.01, et seq. (“FSCA”), against Defendant, 1-800 Contacts, Inc. (“Defendant” or “1-800
Contacts”), arising from Defendant’s unlawful interception—or “wiretapping”—of Plaintiff’s and
Class Members’ electronic communications with the website 1800contacts.com (the “Website”).

2. Specifically, Defendant uses wiretaps, which are embedded in the computer code
on the Website, to intercept Plaintiff’s and Class Members’ electronic communications with

Defendant’s Website.
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3. To accomplish this wiretapping, Defendant uses tracking, recording, and/or
“session replay” software to secretly observe and record Plaintiff’s and Class Members’ electronic
communications with the Website, including their keystrokes, mouse movements and clicks,
information inputted into the Website, and/or pages and content viewed on the Website.

4. Defendant intercepted or allowed for the interception of the electronic
communications at issue without the knowledge or prior consent of Plaintiff and the Class
Members, for its own financial gain.

5. By doing so, Defendant has invaded Plaintift’s and Class Members’ privacy rights
under Florida Law and violated the FSCA, Fla. Stat. §§ 934.03 and 934.04. Defendant has caused
Plaintiff and Class Members to suffer injuries as a result of invading their privacy and/or exposing
their private information.

6. Through this action, Plaintiff seeks injunctive relief to halt Defendant’s unlawful
wiretapping. Plaintiff additionally seeks damages as authorized by the FSCA on behalf of Plaintiff
and the Class Members, and any other available legal or equitable remedies resulting from the
actions of Defendant described herein.

THE PARTIES

7. Plaintiff, Michael Fridman (“Plaintiff” or “Fridman™), is a citizen and resident of
Miami-Dade County, Florida.

8. Defendant, 1-800 Contacts, Inc. (“Defendant” or “1-800 Contacts”), is a legal
corporation incorporated in Delaware with its principal place of business in Draper, Utah.

9. 1-800 Contacts operates as a direct marketer of contact lenses. 1-800 Contacts
offers a wide range of contact lenses through its Website to customers in the United States,

including in Florida.
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10. 1-800 Contacts owns and operates 1800contacts.com (the “Website). 1-800-

Contacts conducts substantial and not isolated activity and business in Florida.
JURISDICTION AND VENUE

11.  This Court has subject matter jurisdiction pursuant to Florida Rule of Civil
Procedure 1.220 and Fla. Stat. § 26.012(2). The matter in controversy exceeds the sum or value
of $30,000, exclusive of interest, costs, and attorneys’ fees.

12.  Defendant is subject to personal jurisdiction in Florida because this suit arises out
of and relates to Defendant’s contacts with Florida. Plaintiff’s and Class Members’ used the
Website in Florida. Defendant’s unlawful interception of those electronic communications
without the consent of Plaintiff and Class Members therefore occurred in Florida, and Plaintiff and
Class Members were injured by Defendant’s acts while residing and physically present in Florida.

13.  Venue for this action is proper in this Court because all facts giving rise to this
action occurred in this Circuit.

STATEMENT OF FACTS
Wiretapping via Session Replay Software

14. At all relevant times herein, 1-800 Contacts has engaged Quantum Metric, Inc.
(“QM”), a marketing software-as-a-service (“SaaS”) company, to provide marketing analytics
software for its Website.

15. QM is a Delaware corporation with its principal place of business in Colorado
Springs, Colorado.

16. QM develops, owns, and markets a software of the same name that provides

marketing analytics, which is used by 1-800 Contacts on its Website.
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17. QM software provides a feature called “Session Replay,” which purports to help
businesses improve their website design and customer experience. QM operates on both desktop
and mobile devices.

18.  According to QM, “Session replay is the reproduction of a user’s interactions on
web or native mobile applications. Session replay captures things like mouse movements, clicks,
typing, scrolling, swiping, tapping, etc.” Session Replay allows companies to “to pull up any user
who ha[s] visited [a] website and watch their journey as if [the company] was standing over their
shoulder.” A company can “see every click, every tap and exactly what the website responded
with — an error, a success message, or nothing.”

19. QM ssays its Session Replay feature “capture[s] all the metadata behind the replay—
like user platform, API calls, and network details—as well as dozens of out of the box events and
errors, plus the custom ones you’ll configure in our UL”

20. QM’s product demo allows a preview of the Session Replay interface and
demonstrates how the software works, highlighting that the software allows a company to see each
website visitor’s electronic communications, including what a visitor clicked on, when a visitor
reloaded a page, and where a visitor’s mouse pointer is located at any given moment.

21. QM notes that “[o]nce data is captured, it’s sent encrypted via a forward secrecy
SSL connection, to the Quantum Metric cloud service, hosted in a secured Google Compute
cloud.”

22. QM’s website includes a marketing video that discusses the Session Replay feature.
The video touts that companies can “[s]ee actual customer interactions.” The marketing

presentation then shows a mock mobile user visiting and interacting with a website. The video
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shows what items the visitor viewed and added to their cart. The presentation then proceeds to
show where exactly the mock visitor clicked on the website.

23.  Technology like QM’s is not only highly intrusive, but dangerous. A 2017 study
by Princeton University found that session recording technologies like QM’s Session Replay were
collecting sensitive user information such as passwords and credit card numbers. The research
notes that this wasn’t simply the result of a bug, but rather insecure practices. Thus, technologies
such as QM’s leave users vulnerable to data leaks and the harm resulting therefrom.

24.  QM’s business model involves entering into voluntary partnerships with various
companies and providing their software to their partners.

25.  One of QM’s partners is 1-800 Contacts.

26. 1-800 Contacts has installed and utilizes QM’s software on its Website for the
purpose of capturing information about the visitors on its Website.

27. 1-800 Contacts knows that QM’s software captures the keystrokes, mouse clicks,
and other communications of visitors to its Website, and pays QM to supply that information.

28.  Pursuant to an agreement with QM, 1-800 Contacts enabled QM’s software by
intentionally embedding QM’s software code on the Website.

29.  As currently deployed, QM’s software, as employed by 1-800 Contacts, functions
as a wiretap.

Defendant Wiretapped or Facilitated the Wiretap of
Plaintiff’s and Class Members’ Electronic Communications

30. On or around December 25, 2020, Plaintiff visited 1800contacts.com.
31.  During Plaintiff’s visit to the Website, Plaintiff placed an order for prescription

contact lenses.
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32.  During that visit, and upon information and belief, the Session Replay feature in
QM’s software as embedded on Defendant’s Website created a video capturing each of Plaintiff’s
keystrokes and mouse clicks on the Website. The QM wiretap used by Defendant also captured
the date and time of the visit, the duration of the visit, Plaintiff’s IP address, his location at the
time of the visit, his browser type, and the operating system on his device.

33.  Class Members share a similar narrative, and each experienced the interception of
their electronic communications while visiting Defendant’s Website as a result of the QM software
acting as a wiretap.

34.  Defendant’s and QM’s tracking and recording of keystrokes, mouse clicks, data
entry, and other electronic communications begins the moment a visitor first accesses or interacts
with Defendant’s Website.

35. When visitors access the Website and make a purchase, they enter personally
identifiable information (“PII”’) and protected health information (“PHI”’). QM’s software captures
these electronic communications throughout each step of the process.

36. QM’s software captures, among other things:
(a) The visitor’s mouse clicks;
(b) The visitor’s keystrokes;
(¢) The visitor’s email address;
(d) The visitor’s shipping and billing address;
(e) The visitor’s payment card information, including card number, expiration date,
and CVV code;
(f) The visitor’s prescription information and other PHI;

(g) The visitor’s IP address;
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(h) The visitor’s location at the time of the visit; and
(i) The visitor’s browser type and the operating system on their devices.

37.  Crucially, Defendant 1-800 Contacts does not ask visitors, including Plaintiff and
Class Members, whether they consent to being wiretapped by Defendant and QM. Visitors are
never actively told that their electronic communications are being wiretapped by Defendant and
QM.

38.  Further, 1-800 Contacts’ privacy policy is located at the very bottom of the
Website’s home page with no notice directing visitors to the privacy policy, i.e., the hyperlink to
the privacy policy functions as browserwrap. Additionally, Defendant began recording visitors
before any purported disclosure was made after the wiretap had already begun.

39.  Moreover, visitors are not on notice of the hyperlink to the privacy policy when
they select to place an order, or at any other time during their visit to the Website.

40.  Therefore, visitors like Plaintiff and Class Members never agree or are never given
the option to agree to the privacy policy when using the Website, nor are they on notice of the
privacy policy.

41.  Even if visitors do agree to the privacy policy by using the Website or otherwise—
and they do not for the reasons stated above—1-800 Contacts does not mention QM or its Session
Replay software (such as by disclosing that visitors will have their mouse clicks and keystrokes
recorded in real time) in the Website’s privacy policy. As such, visitors do not agree to be
wiretapped even if they agree to the privacy policy.

42.  Plaintiff and Class Members did not consent to being wiretapped on the Website,
nor to having their communications recorded and shared with QM and Defendant. Any purported

consent that was obtained was ineffective because (i) the wiretapping began from the moment
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Plaintiff and Class Members accessed the Website; (ii) the privacy policy did not explicitly
disclose the wiretapping or QM; and (iii) the hyperlink to the privacy policy is inconspicuous and
therefore insufficient to provide notice.
CLASS REPRESENTATION ALLEGATIONS
43.  Plaintiff seeks to represent a class of similarly situated individuals pursuant to
Florida Rule of Civil Procedure 1.220(b)(2) and (b)(3), consisting of’

Florida residents who visited the Website, and whose electronic
communications were intercepted or recorded by QM on behalf of
Defendant, without their prior consent (the “Class” or “Class
Members”).

44,  Defendant and its employees or agents are excluded from the Class. Plaintiff
reserves the right to modify or amend the Class definitions, as appropriate, during the course of
this litigation.

45.  Plaintiff brings all claims in this action individually and on behalf of Class
Members against Defendant.

Numerosity

46.  Members of the Class are so numerous that their individual joinder is impracticable.

47. On information and belief, Members of the Class number in the thousands.

48.  The precise number of Class Members and their identities are unknown to Plaintiff
at this time but may be determined through discovery.

49.  Class Members may be notified of the pendency of this action by mail and/or
publication through the distribution records of Defendant.

Commonality
50.  Common questions of law and fact exist as to all Class Members and predominate

over questions affecting only individual Class Members.
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51. Common legal and factual questions include, but are not limited to, whether
Defendants have violated the Florida Security of Communications Act (“FSCA”), Fla. Stat. §§
934.03 and 934.04, and invaded Plaintiff’s privacy rights in violation of Florida law; and whether
Class Members are entitled to actual and/or statutory damages for the aforementioned violations.

Typicality

52.  The claims of the named Plaintiff are typical of the claims of the Class because the
named Plaintiff, like all other Class Members, visited Defendant’s Website and had his electronic
communications intercepted and disclosed to QM and Defendant through the use of QM’s wiretaps
on Defendant’s Website.

Adequacy of Representation

53.  Plaintiff is an adequate representative of the Class because his interests do not
conflict with the interests of the Class Members he seeks to represent, he has retained competent
counsel experienced in prosecuting class actions, and he intends to prosecute this action
vigorously.

54.  The interests of Class Members will be fairly and adequately protected by Plaintiff
and his counsel.

Superiority

55.  The class mechanism is superior to other available means for the fair and efficient
adjudication of the claims of Class Members.

56.  Many of the Class Members likely lack the ability and/or resources to undertake
the burden and expense of individually prosecuting what may be a complex and extensive action

to establish Defendant’s liability.
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57.  Individualized litigation increases the delay and expense to all parties and
multiplies the burden on the judicial system. This strain on the parties and the judicial system
would be heightened in this case, given the complex legal and factual issues at play.

58.  Individualized litigation also presents a potential for inconsistent or contradictory
judgments.

59.  In contrast, the class action device presents far fewer management difficulties and
provides the benefits of single adjudication, economy of scale, and comprehensive supervision by
a single court on the issue of Defendant’s liability.

60.  Class treatment of the liability issues will ensure that all claims and claimants are
before this Court for consistent adjudication of the liability issues.

COUNT 1

Violation of the Florida Security of Communications Act,
Fla. Stat. § 934.03

61.  Plaintiff repeats and incorporates the allegations set forth in paragraphs 1 through
60 as if fully set forth herein.

62.  Plaintiff brings this claim individually and on behalf of the Class Members against
Defendant.

63. To establish liability under Fla. Stat. § 934.03, captioned “Interception and
disclosure of wire, oral, or electronic communications prohibited,” a plaintiff need only establish
that a defendant:

(a) Intentionally intercepts, endeavors to intercept, or procures any
other person to intercept or endeavor to intercept any wire, oral, or
electronic communication;

(b) Intentionally uses, endeavors to use, or procures any other person

to use or endeavor to use any electronic, mechanical, or other device
to intercept any oral communication when:

10
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1. Such device is affixed to, or otherwise transmits a signal
through, a wire, cable, or other like connection used in wire
communication; or

2. Such device transmits communications by radio or interferes
with the transmission of such communication,;

(c) Intentionally discloses, or endeavors to disclose, to any other
person the contents of any wire, oral, or electronic communication,
knowing or having reason to know that the information was obtained
through the interception of a wire, oral, or electronic communication
in violation of this subsection,

(d) Intentionally uses, or endeavors to use, the contents of any wire,
oral, or electronic communication, knowing or having reason to
know that the information was obtained through the interception of
a wire, oral, or electronic communication in violation of this
subsection; or

(e) Intentionally discloses, or endeavors to disclose, to any other
person the contents of any wire, oral, or electronic communication
intercepted by means authorized by subparagraph (2)(a)2.,
paragraph (2)(b), paragraph (2)(c), s. 934.07, or s. 934.09 when that
person knows or has reason to know that the information was
obtained through the interception of such a communication in
connection with a criminal investigation, has obtained or received
the information in connection with a criminal investigation, and
intends to improperly obstruct, impede, or interfere with a duly
authorized criminal investigation.
Fla Stat. § 934.03(1).

64.  Pursuant to Fla. Stat. § 934.02, ““Electronic communication’ means any transfer of
signs, signals, writing, images, sounds, data, or intelligence of any nature transmitted in whole or
in part by a wire, radio, electromagnetic, photoelectronic, or photooptical system that affects
intrastate, interstate, or foreign commercel[,]” such as through the internet.

65. At all relevant times, QM’s software, including the Session Replay feature, was

intentionally used by Defendant to intercept, endeavor to intercept, use, endeavor to use, disclose,

and/or endeavor to disclose Plaintiff’s and Class Members’ electronic communications.
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66. At all relevant times, by using QM’s technology, Defendant willfully and without
the consent of all parties to the communication, in an unauthorized manner, read or attempted to
read or learn the contents or meaning of electronic communications of Plaintiff and Class
Members, while the electronic communications were in transit or passing over any wire, line, or
cable, or were being sent from or received at any place within Florida.

67.  Defendant aided, agreed with, and conspired to implement QM’s technology and
to accomplish the wrongful conduct at issue here.

68.  Plaintiff and Class Members did not consent to any of Defendant’s actions in
implementing QM’s wiretaps on the Website. Nor have Plaintiff or Class Members consented to
Defendant’s intentional access, interception, reading, learning, recording, and collection of
Plaintiff and Class Members’ electronic communications.

69.  The violation of Fla. Stat. § 934.03 constitutes an invasion of privacy sufficient to
confer Article III standing.

70.  Unless enjoined, Defendant will continue to commit or facilitate the illegal acts
alleged herein.

71. Plaintiff and Class Members seek all relief available under Fla. Stat. § 934.10,
including declaratory and injunctive relief, statutory damages at the rate of $100 a day for each
day of violation or $1,000, whichever is higher, punitive damages, attorneys’ fees, and costs.

COUNT II

Violation of the Florida Security of Communications Act,
Fla. Stat. § 934.04

72.  Plaintiff repeats and incorporates the allegations set forth in paragraphs 1 through

60 as if fully set forth herein.
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73.  Plaintiff brings this claim individually and on behalf of the Class Members against
Defendant.

74.  Fla Stat. § 934.04 provides a private right of action against:

[A]ny person who intentionally:
(a) Sends through the mail or otherwise sends or carries any
electronic, mechanical, or other device, knowing or having reason
to know that the design of such device renders it primarily useful for
the purpose of the illegal interception of wire, oral, or electronic
communications as specifically defined by this chapter; or
(b) Manufactures, assembles, possesses, or sells any electronic,
mechanical, or other device, knowing or having reason to know that
the design of such device renders it primarily useful for the purpose
of the illegal interception of wire, oral, or electronic
communications as specifically defined by this chapter][.]

Fla Stat. § 934.04(1).

75. At all relevant times, by implementing QM’s wiretaps, Defendant intentionally
possessed a wiretap device that is primarily or exclusively designed or intended for eavesdropping
upon the communications of another.

76.  QM’s code is a “device” that is “primarily useful” for eavesdropping. That is,
QM'’s embedded code is designed to gather PII, including keystrokes, mouse clicks, and other
electronic communications.

77.  Plaintiff and Class Members did not consent to any of Defendant’s actions in
implementing QM’s wiretaps.

78.  Plaintiff and Class Members seek all relief available under Fla. Stat. § 934.10,

including declaratory and injunctive relief, statutory damages at the rate of $100 a day for each

day of violation or $1,000, whichever is higher, punitive damages, attorneys’ fees, and costs.
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COUNT III
Invasion of Privacy Under Florida Law

79.  Plaintiff repeats and incorporates the allegations set forth in paragraphs 1 through
60 as if fully set forth herein.

80.  Plaintiff brings this claim individually and on behalf of the Class Members against
Defendant.

81.  Plaintiff and Class Members have an interest in: (1) precluding the dissemination
and/or misuse of their sensitive, confidential PII and/or PHI; and (2) making personal decisions
and/or conducting personal activities without observation, intrusion, or interference.

82.  Atall relevant times, by implementing QM’s wiretaps on 1-800 Contacts” Website,
Defendant intentionally invaded Plaintiff’s and Class Members’ privacy rights under Florida law.

83. Plaintiff and Class Members had a reasonable expectation that their PII, PHI, and
other data would remain confidential and that Defendant would not install wiretaps on the Website.

84.  Plaintiff and Class Members did not consent to any of Defendant’s actions in
implementing QM’s wiretaps on the Website.

85.  This invasion of privacy is serious in nature, scope, and impact.

86.  The invasion of privacy alleged herein constitutes an egregious breach of the social
norms underlying the right to privacy.

87.  Plaintiff and Class Members seek all relief available for invasion of privacy claims
under Florida law.

PRAYER FOR RELIEF
WHEREFORE, Plaintiff individually and on behalf of all others similarly situated, seeks

judgment against Defendant, as follows:
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(a) For an order certifying the Class under Florida Rule of Civil Procedure 1.220
and naming Plaintiff as the representative of the Class and Plaintiff’s attorneys
as Class Counsel to represent the Class;

(b) For an order declaring that the Defendant’s conduct violates the statutes
referenced herein;

(c) For an order finding in favor of Plai