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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA

TARINI FERNANDO, an individual, 
on behalf of herself and all others 
similarly situated,,

Plaintiff,

v.

ULTA BEAUTY, INC. a Delaware 
corporation, and DOES 1 through 100, 
inclusive,,

Defendants.

Case No. ________________

(San Diego Superior Court, Case 
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TO THE CLERK OF THE ABOVE ENTITLED COURT, AND TO PLAINTIFF AND 

HER ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that Defendant Ulta Beauty, Inc. (“Defendant”

or “Ulta”) hereby removes the above-entitled action from the Superior Court of the State 

of California, County of San Diego, to the United States District Court for the Southern 

District of California, pursuant to 28 U.S.C. sections 1332, 1441, 1446, and 1453

because this Court has original jurisdiction of federal questions and under the Class 

Action Fairness Act of 2005 (“CAFA”).

I. PROCEDURAL BACKGROUND
1. On July 3, 2019, Plaintiff Tarini Fernando (“Plaintiff”), on behalf of 

herself and all others similarly situated, filed her original Complaint for Damages in the 

Superior Court of the State of California, County of San Diego, entitled Tarini 

Fernando, an individual, on behalf of herself and all others similarly situated v. Ulta 

Beauty, Inc., a Delaware corporation, and Does 1 through 100, inclusive, Case No. 37-

2019-00034485-CU-OE-CTL (the “State Court Action”). 

2. A true and correct copy of the Summons and Complaint, along with 

all pleadings and process in this matter that have been filed with the Superior Court of 

San Diego County, to date, are attached hereto as Exhibit A to the Declaration of Lena 

Sims (“Sims Dec.”).

3. On August 12, 2019, Defendant answered Plaintiff’s Complaint 

pursuant to Code of Civil Procedure section 431.30 in the San Diego County Superior 

Court. (Sims Decl., Ex. B.)

II. REMOVAL PROCEDURE
4. A notice of removal in a civil action must be filed within thirty (30) 

days after service of the summons and complaint.  28 U.S.C. § 1446(b); see also Murphy 

Bros., Inc. v. Michetti Pipe Stringing, Inc., 526 U.S. 344, 354 (1999) (holding that the 

30-day removal period begins to run upon service of the summons and complaint). Here, 

although Plaintiff filed her Complaint in San Diego Superior Court on July 3, 2019, 
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Defendant has not been served with a copy of the Summons and Complaint.

Accordingly, this Notice of Removal is timely.

5. Venue in this Court is based on the fact that Plaintiff originally filed 

this action in San Diego County Superior Court, located within the District and Division 

of the Court.  28 U.S.C. section 1441(a).

III. FEDERAL QUESTION JURISDICTION
6. This is a civil action over which this Court has original jurisdiction 

under 28 U.S.C. sections 1331 and 1441(a). Plaintiff alleges violations of the Fair Labor 

Standards Act (“FLSA”), 29 U.S.C. section 201, et seq. in her First Cause of Action.

(Complaint, ¶¶ 39-43.) Defendant may remove this action because this Court has 

original jurisdiction pursuant to 29 U.S.C. section 216(b). 28 U.S.C. § 1331; Breuer v. 

Jim’s Concrete of Brevard, Inc., 538 U.S. 691, 699-700 (2003) (holding subject matter 

jurisdiction is specifically vested in federal courts for violations of the FLSA).

7. This Court has supplemental jurisdiction over Plaintiff’s state law 

causes of action because they form part of the same case or controversy as Plaintiff’s 

FLSA claim. See 28 U.S.C. § 1367(a). In this regard, Plaintiff’s state law claims for 

overtime pay, meal and rest break violations, unpaid wages, inaccurate wage 

statements, unreimbursed business expenses, and derivative penalties are based on the 

same or similar factual allegations and will necessarily involve common issues of law 

and fact as Plaintiff’s claims for unpaid overtime compensation under the FLSA. 

Moreover, Plaintiff’s state law causes of action do not involve any novel or complex 

issue of state law, do not substantially predominate over Plaintiff’s FLSA claims, and 

do not present exceptional or compelling circumstances for this Court to decline 

jurisdiction. See 28 U.S.C. § 1367(c). The entire action is appropriately removed to this 

Court for this reason alone.

8. Because Plaintiff’s Complaint requires resolution of federal 

questions, this action should be removed. Pursuant to 28 U.S.C. section 1367(a), this 

Court has supplemental jurisdiction over Plaintiff’s remaining causes of action. Once a 
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federal court acquires removal jurisdiction over a case, it also acquires jurisdiction over 

pendent state claims. Bright v. Bechtel Petroleum, Inc., 780 F.2d 766, 771 (9th Cir. 

1986). 

IV. DIVERSITY JURISDICTION PURSUANT TO CAFA

A. The Court Has Original Jurisdiction Over This Action Under CAFA
9. Plaintiff brought this class action on behalf of all non-exempt 

employees who worked in a retail store and were paid on an hourly basis. (Exhibit A,

Complaint (“Compl.”), ¶ 11.)1 This Court has jurisdiction over this action under the 

Class Action Fairness Act (“CAFA”), 28 U.S.C. § 1332(d), because there is at least 

minimal diversity between the parties, the putative class includes more than 100 

individuals, and the aggregate amount in controversy for the purported class claims 

exceeds $5 million. 28 U.S.C. § 1332(d).

B. There Is Complete Diversity Between At Least One Class Member, 
Plaintiff, And Ulta
10. To establish jurisdiction under CAFA, there must be at least 

minimal diversity between the parties. 28 U.S.C. § 1332(d)(2). CAFA diversity 

jurisdiction exists if “any member of a class of plaintiffs is a citizen of a State different 

from any defendant.” 28 U.S.C. § 1332(d)(2)(A).

11. Plaintiff is a citizen of the State of California. (Exhibit A, Compl., 

¶ 4.) See State Farm Mut. Auto. Ins. Co. v. Dyer, 19 F.3d 514, 520 (10th Cir. 1994) 

(place of residence is prima facie evidence of domicile for purposes of determining 

citizenship); see also Smith v. Simmons, 2008 WL 744709, at *7 (E.D. Cal. Mar. 18, 

2008) (place of residence provides “prima facie” case of domicile).

12. For diversity jurisdiction, a corporation “shall be deemed a citizen 

of any State . . . by which it has been incorporated and of the State . . . where it has its 

principal place of business.” 28 U.S.C. § 1332(c)(1). As acknowledged by Plaintiff, 

1 Exhibit A, Complaint (“Compl.”), refers to the Declaration of Lena Sims, Exhibit A. (Sims Dec., 
Ex. A.)
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Ulta was, and still is, a corporation organized under the laws of the State of Delaware

with its principal place of business in Illinois. (Exhibit A, Compl., ¶ 5; Declaration of 

Holly Moorehouse (“Moorehouse Dec.”) ¶ 3.) Specifically, Ulta’s principal place of 

business is in Bolingbrook, Illinois. (Moorehouse Dec. ¶ 3.)

13. The United States Supreme Court has established that the “nerve 

center” test should be used to determine a corporation’s “principal place of business.” 

See Hertz Corp. v. Friend, 559 U.S. 77, 92 (2010). A corporation’s “nerve center” is 

normally located where the corporation maintains its corporate headquarters and where 

the “corporation’s officers direct, control, and coordinate the corporation’s activities,” 

including both the executive and administrative functions. Id. Ulta maintains its 

corporate headquarters in Bolingbrook, Illinois. (Moorehouse Dec. ¶ 3.) Ulta’s

executives are domiciled at the Company’s Bolingbrook, Illinois headquarters, which 

is where Ulta’s centralized administrative functions and operations are based. (Id.) 

Bolingbrook, Illinois is the actual center of direction, control, and coordination for 

Ulta’s operations. (Id.) Thus, for diversity purposes, Ulta is a citizen of Delaware and 

Illinois, not California. 

14. Defendants Does 1 through 100 do not destroy diversity of 

citizenship because defendants who are sued under fictitious names are “nominal” 

parties and their citizenship shall be disregarded for the purposes of determining 

diversity jurisdiction. See Prudential Real Estate Affiliates, Inc. v. PPR Realty, Inc., 204 

F.3d 867, 873 (9th Cir. 2000); Newcombe v. Adolf Coors Co., 157 F.3d 686, 690-91 

(9th Cir. 1998).

15. As a result, because the named Plaintiff is a citizen of California, 

and Ulta is a citizen of Delaware and Illinois, the Parties meet the standard for minimal 

diversity under CAFA. 28 U.S.C. § 1332(d)(2)(A).

C. The Proposed Class Contains More Than 100 Members
16. CAFA provides this Court with jurisdiction over a class action when 

“the number of members of all proposed plaintiff classes in the aggregate is [not] less 
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than 100.” 28 U.S.C. § 1332(d)(5)(B). CAFA defines “class members” as those 

“persons (named or unnamed) who fall within the definition of the proposed or certified 

class in a class action.” 28 U.S.C. § 1332(d)(1)(D).

17. In this action Plaintiff seeks to represent a nationwide FLSA class 

and a California class defined as follows:

a. “The FLSA class is defined as all individuals who are or previously 

were employed by Defendants throughout the nation, who were 

classified as non-exempt employees, worked in a retail store, and 

were paid on an hourly basis (the “FLSA CLASS MEMBERS”) at 

any time during the period beginning three (3) years prior to the 

filing of this Complaint and ending on a date as determined by the 

Court.” (Exhibit A, Compl. ¶ 11.)

b. “The California Class is defined as all individuals who are or 

previously were classified as non-exempt employees, worked in a 

retail store in the state of California, and were paid on an hourly 

basis (the “CALIFORNIA CLASS MEMBERS”) at any time during 

the period beginning four (4) years prior to the filing of this 

Complaint and ending on the date as determined by the Court.” (Id.)

18. Plaintiff alleges that “the FLSA Class is comprised of at least 15,000 

individuals and that the California Class is composed of at least 5000 individuals.”  

(Exh. A, Compl., ¶ 14.)  Thus, CAFA’s numerosity requirement is satisfied. See 28

U.S.C. § 1332(d)(5)(B).

D. The Total Amount In Controversy Exceeds $5 Million

1. Applicable Standard
19. The amount in controversy for all claims exceeds $5 million. CAFA 

requires the “matter in controversy” to exceed “the sum or value of $5,000,000 

exclusive of interest and costs.” 28 U.S.C. § 1332(d)(2). Where the plaintiff’s complaint 

does not state the amount in controversy, the defendant’s notice of removal may do so. 
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See Dart Cherokee Basin Oper. Co. LLC v. Brandon W. Owens, 135 S. Ct. 547, 551 

(2014). All that is required is “a plausible allegation that the amount in controversy 

exceeds the jurisdictional threshold.” Id. at 554; accord Ibarra v. Manheim Inv., Inc.,

775 F.3d 1193, 1195 (9th Cir. 2015). No evidence establishing the amount in 

controversy is required because there is “no antiremoval presumption” in cases 

invoking CAFA. Dart Cherokee Basin Oper. Co. LLC, 135 S. Ct. at 551-54.

20. “The claims of the individual class members shall be aggregated to 

determine whether the matter in controversy exceeds” the jurisdictional minimum. 28 

U.S.C. § 1332(d)(6). “In measuring the amount in controversy, a court must assume that 

the allegations of the complaint are true and that a jury will return a verdict for the 

plaintiff on all claims made in the complaint.” Kenneth Rothschild Trust v. Morgan 

Stanley Dean Witter, 199 F. Supp. 2d 993, 1001 (C.D. Cal. 2002). The ultimate inquiry 

is what amount is put “in controversy” by the plaintiff’s complaint, not what a defendant 

will actually owe. See Rippee v. Boston Mkt. Corp., 408 F. Supp. 2d 982, 986 (S.D. Cal. 

2005); see also Ibarra, 775 F. 3d at 1198 n.1 (explaining that even when the court is 

persuaded the amount in controversy exceeds $5 million, defendants are still free to 

challenge the actual amount of damages at trial because they are only estimating the 

damages in controversy).

21. In the Complaint, Plaintiff brings claims for (1) violations of the Fair 

Labor Standards Act; (2) failure to compensate for all hours worked; (3) rest break

violations; (4) meal period violations; (5) failure to reimburse business expenses (6) 

failure to timely pay wages; (7) failure to provide accurate wage statements; and (8) 

unfair business practices. (Exhibit A, Compl.) Based on these claims, Plaintiff seeks 

compensatory damages, enhanced damages, liquidated damages, statutory and civil 

penalties, waiting time penalties, restitution, injunctive relief, interest, and attorneys’ 

fees and costs. (Exhibit A, Compl., Prayer for Relief, ¶¶ 1-11.) 

22. Although Ulta denies that Plaintiff’s claims have any merit, and 

likewise denies that this matter should be certified as a class action, when all claims 
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arising under the California Labor Code are aggregated, the allegations in the Complaint 

give rise to an amount in controversy that meets this Court’s jurisdictional minimum of 

$5 million under CAFA. 28 U.S.C. § 1332(d)(2).

23. The amount in controversy in this case is comprised of the potential 

monetary recovery for Plaintiff’s seven non-equitable causes of action together with her 

claim for statutory attorney’s fees. Galt G/S v. JSS Scandinavia, 142 F.3d 1150, 1155-

56 (9th Cir. 1998) (“Where an underlying statute authorizes an award of attorneys’ fees, 

either with mandatory or discretionary language, such fees may be included in the 

amount in controversy.”). 

24. As set forth below and in the accompanying declaration, Plaintiff’s 

claims for waiting time penalties and wage statement penalties alone unquestionably 

exceed the $5 million jurisdictional threshold.

2. Key Statistics and Facts
25. Plaintiff defines the putative California class members as “all 

individuals who are or previously were classified as non-exempt employees, worked in 

a retail store in the state of California, and were paid on an hourly basis at any time 

during the period beginning four (4) years prior to the filing of this Complaint and 

ending on the date as determined by the Court.” (Exhibit A, Compl., ¶ 11.)

26. Using data for the abbreviated time period of December 30, 2016 to 

August 9, 2019, there were approximately 9,275 terminated non-exempt employees in 

California and their average hourly rate was $12.57.2 (Moorehouse Dec. ¶ 4.)

27. Throughout the putative class period, Ulta’s associates were paid on 

a bi-weekly basis. (Moorehouse Dec. ¶ 6.)

3. Calculations of Amount in Controversy Related to Waiting 
Time Penalties

28. Plaintiff’s Sixth Cause of Action alleges that Plaintiff and the 

2 The settlement agreements in Yvette Galvez v. Ulta Salon, Cosmetics & Fragrance, Inc., Case No. 
1-13-CV-257110 and Sarah Moore v. Ulta Salon, Cosmetics & Fragrance, Inc., Case No. CV 12-
3224 FMO (AGRx) released claims through December 29, 2016.
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putative class members were not paid their wages upon termination. (Exhibit A,

Compl., ¶ 70.) Specifically, Plaintiff alleges that Ulta has a “policy and practice of 

mailing these final checks late, rather than simply providing them at 

termination.” (Exhibit A, Compl., ¶ 27.) Additionally, Plaintiff alleges that all 

employees worked off the clock every day they worked.  (Exhibit A, Compl., ¶¶ 22, 

25.)  Based on that allegation, every employee’s final pay was not complete. (See

Exhibit A, Compl., ¶ 69.) Plaintiff therefore seeks waiting time penalties for each day 

putative class members did not receive all wages upon termination. (Exhibit A, Compl., 

¶ 72.)

29. Labor Code Section 203 provides that if an employer fails to pay 

any wages of an employee who is discharged or who quits, the wages of the employee 

shall continue as a penalty at the same rate for up to 30 days. Accordingly, former non-

exempt employees that worked 8 hours per day would be entitled to waiting time 

penalties of 8 hours per day, multiplied by their final rate of pay, for 30 days. See 

Mamika v. Barca, 68 Cal. App. 4th 487, 493 (1998) (where full time employee seeks 

penalties under 203, the proper calculation is hourly rate, multiplied by 8 hours per day, 

for 30 days).

30. From December 30, 2016 to August 9, 2019, approximately 9,275

non-exempt employees were terminated. (Moorehouse Dec. ¶ 4.) The average hourly 

rate for non-exempt employees that were terminated during that period is $12.57. (Id.)

Thus, relying on sampled pay data extrapolated to the alleged California class and 

assuming non-exempt employees worked 4 hours per day, the approximate amount of 

waiting time penalties is $13,990,410 ($12.57 x 4 hours x 30 days x 9,275 former non-

exempt employees).

/ / /

/ / /

/ / /

/ / /

Case 3:19-cv-01503-JM-LL   Document 1   Filed 08/12/19   PageID.9   Page 9 of 12



LITTLER MENDELSON,  P .C .
5 0 1  W .  B r o a d w a y

S u i t e  9 0 0
S a n  D i e g o ,  C A 9 2 1 0 1 . 3 5 7 7

6 1 9 . 2 3 2 . 0 4 4 1

DEF’S NOTICE TO FEDERAL COURT OF 
REMOVAL OF CIVIL ACTION 9.

DELSON,  P .C
B r o a d w a y
e  9 0 0
A 9 2 1 0 1 . 3 5 7 7
2 . 0 4 4 1

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

4. Calculation of Amount In Controversy Related To Labor Code 
§ 226 Claim

31. Plaintiff’s Seventh Cause of Action alleges that Ulta failed to 

provide and retain accurate itemized wage statements under California Labor Code 

section 226. (Exhibit A, Compl., ¶ 76.) Plaintiff alleges that Ulta required security 

checks at all locations before an employee could leave the store, which resulted in Ulta 

exercising control over all employees during off the clock hours “following each shift 

and during meal and rest breaks.” (Exhibit A, Compl., ¶¶ 22, 25 .) As a result, Plaintiff 

asserts that each wage statement is inaccurate because it fails to account for the off the 

clock hours worked and compensation due for every day worked. (Exhibit A, Compl., 

¶ 26.)

32. Under California Labor Code section 226, Plaintiff and the putative 

class would be entitled to recover $50 for the initial pay period in which a violation 

occurs and $100 for each violation in a subsequent pay period, not to exceed an 

aggregate penalty of $4,000. Cal. Lab. Code § 226(e)(1). Based on sampled pay data, 

there were approximately 8,238 putative California class members from July 3, 2018 

through August 9, 2019, each of whom received allegedly incorrect itemized wage 

statements every pay period. (Moorehouse Dec. ¶ 5.) Given that Defendant pays

associates bi-weekly, and assuming that Ulta failed to provide an accurate wage

statement for each pay period, by extrapolating the data to the alleged class there are 

approximately 162,805 total pay periods with an alleged wage statement violation from 

July 3, 2018 through August 9, 2019. (Moorehouse Dec. ¶ 5.)

33. Therefore, assuming that Ulta failed to provide an accurate wage 

statement for each the 162,805 pay periods at issue for all 8,238 non-exempt employees, 

the estimated amount in controversy related to Plaintiff’s Seventh Cause of Action is 

$15,868,600 (($50 x the initial 8,238 pay periods is $411,900) + ($100 x 154,567

remaining pay periods is $15,456,700)).
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5. The Aggregate Amount At Issue Is Well In Excess Of The 
Jurisdictional Minimum

34. Based on the above calculations, a conservative estimate of the 

aggregate minimum amount of California labor code penalties in controversy is 

$29,859,010, as summarized below:

Plaintiff’s Alleged Claim Minimum Amount In Controversy 

Waiting Time Penalties $13,990,410

Penalties for Violation of 226 $15,868,600

Total Amount in Controversy: $29,859,010

35. In addition to the penalties detailed above, the amount in 

controversy also includes all other alleged damages for unpaid wages, overtime, meal 

and rest break premiums, and business expenses. Thus, the amount in controversy 

calculate above significantly underestimates the full amount in controversy. Further, the 

calculations above only take into consideration the putative California class members. 

Accordingly, the amount in controversy is also underestimated as it fails to include the 

claims and damages asserted on behalf of Plaintiff’s alleged nationwide FLSA class.

36. In light of the above, there is no question that the evidence shows 

that Plaintiff’s claims exceed the jurisdictional minimum. Accordingly, the “amount in 

controversy” requirement under CAFA is satisfied in this case. See 28 U.S.C. § 

1332(d)(2).

V. NOTICE TO PLAINTIFF AND STATE COURT
37. Contemporaneously with the filing of this Notice in this Court, 

written notice of such filing will be provided to Plaintiff’s counsel of record, Roger R. 

Carter, The Carter Law Firm, 23 Corporate Plaza Drive, Suite 150, Newport Beach, CA

92660; Marc Phelps, The Phelps Law Group, 23 Corporate Plaza Drive, Suite 150, 

Newport Beach, CA 92660; and Noam Glick, Glick Law Group, 225 Broadway, Suite 

2100, San Diego, CA 92101.

38. A copy of the Notice of Removal will also be filed with the Clerk of 

Case 3:19-cv-01503-JM-LL   Document 1   Filed 08/12/19   PageID.11   Page 11 of 12



LITTLER MENDELSON,  P .C .
5 0 1  W .  B r o a d w a y

S u i t e  9 0 0
S a n  D i e g o ,  C A 9 2 1 0 1 . 3 5 7 7

6 1 9 . 2 3 2 . 0 4 4 1

DEF’S NOTICE TO FEDERAL COURT OF 
REMOVAL OF CIVIL ACTION 11.

DELSON,  P .C
B r o a d w a y
e  9 0 0
A 9 2 1 0 1 . 3 5 7 7
2 . 0 4 4 1

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

the Superior Court of the County of San Diego, California. 

WHEREFORE, having provided notice as required by law, the above-

entitled action should hereby be removed from the Superior Court of the County of San 

Diego to this Court.

Dated: August 12, 2019 LITTLER MENDELSON, P.C.

By: /s/  Lena K. Sims
LENA K. SIMS
JULIE A. STOCKTON
Attorneys for Defendant
ULTA BEAUTY, INC.

FIRMWIDE:165701887.2 059310.1173
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LENA K. SIMS, Bar No. 212904
lsims@littler.com
LITTLER MENDELSON, P.C.
501 W. Broadway, Suite 900
San Diego, California  92101.3577
Telephone: 619.232.0441
Facsimile: 619.232.4302

JULIE A. STOCKTON, Bar No. 286944
jstockton@littler.com
LITTLER MENDELSON, P.C.
333 Bush Street, 34th Floor
San Francisco, CA 94104
Telephone: 415.433.1940
Facsimile: 415.399.8490

Attorneys for Defendant
ULTA BEAUTY, INC.

UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA

TARINI FERNANDO, an individual, 
on behalf of herself and all others 
similarly situated,,

Plaintiff,

v.

ULTA BEAUTY, INC. a Delaware 
corporation, and DOES 1 through 100, 
inclusive,,

Defendants.

Case No. ________________

(San Diego Superior Court, Case 
No. 37-2019-00034485-CU-OE-CTL)

DECLARATION OF LENA K. SIMS 
IN SUPPORT OF NOTICE TO 
FEDERAL COURT OF REMOVAL 
OF CIVIL ACTION

Complaint filed:  July 3, 29109
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I, Lena K. Sims, hereby declare and state as follows:

1. I am a shareholder with the law firm of Littler Mendelson, a Professional 

Corporation, counsel for Defendant ULTA BEAUTY, INC.  (“Defendant”) in the 

above-entitled matter.  I am duly licensed to practice law in the State of California and 

before the United States District Court for the Southern District and am responsible for 

representing Defendant in this action.  Except where otherwise indicated, all of the 

information contained herein is based upon my personal knowledge and if called and 

sworn as a witness, I could and would competently testify thereto.

2. Attached hereto as Exhibit A is a true and correct copy of all documents 

on file in the Superior Court of the State of California, County of San Diego, in the 

litigation entitled Tarini Fernando v. Ulta Beauty, Inc., Case No. 37-2019-00034485-

CU-OE-CTL, and includes a true and correct copy of the Summons and Complaint.

3. Attached hereto as Exhibit B is a true and correct copy of Defendant’s 

Answer, filed on August 12, 2019.

I declare under penalty of perjury, under the laws of the United States and the 

State of California that the foregoing is true and correct, and that this declaration was 

executed on August 12, 2019, at San Diego, California.

Lena K. Sims
LENA K. SIMS

FIRMWIDE:165704284.1 059310.1173
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