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CLASS ACTION SETTLEMENT AGREEMENT 

This Class Action Settlement Agreement (“Agreement”) is entered into by and amongst 

Plaintiffs, Alliance Ophthalmology, PLLC (“Alliance”), Dallas Retina Center, PLLC (“DRC”), 

Texas Eye and Cataract, PLLC (“TEC”), and Hofacre Optometric Corporation (“Hofacre”) 

(Alliance, DRC, TEC, and Hofacre together, the “Physician Plaintiffs”) and Kimberly Farley, 

Chad Forrester, Jean Byers, Detrina Solomon, and Kimberly Sandvig (Farley, Forrester, Byers, 

Solomon, and Sandvig together, the “Patient Plaintiffs”) (Physician Plaintiffs and Patient Plaintiffs 

together, “Plaintiffs”) and Defendants, ECL Group, LLC, ECL Holdings, LLC, Eye Care Leaders 

Holdings, LLC,  Eye Care Leaders Portfolio Holdings, LLC, Integrity EMR, LLC, Integrity 

Holdings, LLC, Alta Billing, LLC, and Alta Billing Holdings, LLC (collectively, “Defendants” 

and together with Plaintiffs, the “Settling Parties”), and on behalf of the Settlement Classes (as 

defined in Section 2.37 below) in Alliance Ophthalmology, PLLC v. ECL Group, LLC, Case No. 

1:22-CV-00296 pending in The United States District Court for the Middle District of North 

Carolina (the “Physician Class Action”) and Farley v. Eye Care Leaders Holdings, LLC, Case No. 

1:22-CV-00468, Jeanne Byers v. ECL Group LLC, Case No. 22-cv-607, Detrina Solomon v. ECL 

Group LLC, Case No. 22-cv-526, Forrester v. Eye Care Leaders Holdings LLC, Case No. 22-cv-

503, and Sandvig v. Eye Care Leaders Holdings LLC, Case No. 22-cv-502 pending in the United 

States District Court for the Middle District of North Carolina (collectively, the “Patient Class 

Action”) (the Physician Class Action and Patient Class Action together, the “ECL Class Actions”).  

Subject to the Court’s approval, the Parties hereby stipulate and agree that, in consideration of the 

promises and covenants set forth in the Settlement and upon the entry by the Court of a Final 

Approval Order and the occurrence of the Effective Date, the ECL Class Actions shall be settled, 

compromised, and dismissed upon the terms and conditions contained herein.   
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I. RECITALS 

1.1 WHEREAS, as detailed in the Second Amended Complaint filed in the Physician 

Class Action, Physician Plaintiffs allege that Defendants breached contracts, were negligent in the 

maintenance of data, committed fraud, defamed Physician Plaintiffs, and engaged in unfair and 

deceptive trade practices stemming from a series of data breaches Defendants experienced up to 

December 31, 2021 (the “Data Breaches”), which impacted the Physician Plaintiffs’ practices and 

potentially exposed sensitive data, including their patients’ protected health information and the 

Physician Plaintiffs incurred damages as a result. 

1.2 WHEREAS, as detailed in the Amended Complaint filed in the Patient Class 

Action, the Patient Plaintiffs allege, among other things, that Defendants were negligent in the 

maintenance of data, which resulted in Defendants experiencing the Data Breaches that potentially 

exposed the Patient Plaintiffs’ personal health information and invaded their privacy and the 

Patient Plaintiffs incurred damages as a result.   

1.3 WHEREAS, Defendants have asserted defenses to Plaintiffs’ claims. 

1.4 WHEREAS, arm’s-length settlement negotiations have taken place between 

counsel for Plaintiffs and the Defendants, and between counsel for the Physician Plaintiffs and 

Patient Plaintiffs, including with the assistance of a judicial settlement conference mediated by 

The Honorable Patrick Auld, and this Agreement, which embodies all of the terms and conditions 

of the settlement between Defendants and Plaintiffs, and between Physician Plaintiffs and Patient 

Plaintiffs, both individually and on behalf of the Settlement Classes (the “Settlement”), has been 

reached, subject to the final approval by the Court.  
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1.5 WHEREAS, the undersigned counsel for Physician Plaintiffs and the Physician 

Settlement Class, Womble Bond Dickinson (US) LLP (“Physician Class Counsel”) and the 

undersigned Interim Lead Counsel for Patient Plaintiffs and the Patient Settlement Class, Gary M. 

Klinger of Milberg Coleman Bryson Phillips Grossman, PLLC, Jean S. Martin of Morgan & 

Morgan Complex Litigation Group and Gary E. Mason of Mason LLP (“Patient Class Counsel”) 

(Physician Class Counsel and Patient Class Counsel together, “Class Counsel”), have concluded, 

after motion practice, exchange of initial disclosures, extensive investigation of the underlying 

facts, and after carefully considering the circumstances of the Physician Class Action and the 

Patient Class Action, including the claims asserted, the potential damages at issue, the potential 

recovery if successful, the available assets of Defendants now and in the future, and the possible 

legal and factual defenses thereto, that it would be in the best interests of the Settlement Classes 

to enter into this Agreement in order to avoid the uncertainties of litigation, particularly complex 

litigation such as this, and to assure the benefits described herein to the Settlement Classes, and, 

further, that Class Counsel consider the Settlement set forth herein to be fair, reasonable, and 

adequate compensation, and in the best interests of the Settlement Class. 

1.6 WHEREAS, Defendants have limited funds and have concluded that it would be in 

their best interests to enter into this Agreement to avoid the uncertainties of litigation, particularly 

complex litigation such as this. 

1.7 WHEREAS, the Parties, to avoid the costs, disruption, and distraction of further 

litigation and having participated in a judicial settlement conference, have concluded that it is 

desirable that the claims be settled and dismissed on the terms reflected in this Agreement. 
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1.8 WHEREAS, the undersigned Parties agree, subject to approval by the Court, that 

the litigation between Plaintiffs, on the one hand, and Defendants, on the other hand, and the 

potential of litigation between members of the Patient Settlement Class, on the one hand, and 

members of the Physician Settlement Class, on the other hand, shall be fully and finally 

compromised, settled, released, and dismissed on the terms and conditions set forth in this 

Agreement. 

1.9 WHEREAS, Defendants hereby consent, solely for the purposes of the Settlement 

set forth herein, to the certification of the Settlement Classes and appointment of Class Counsel 

for the Settlement Classes and Plaintiffs as Class Representatives of the Settlement Classes 

provided, however, that if this Agreement fails to receive Court approval or otherwise fails to 

become effective, then Defendants retain all rights and defenses they had immediately preceding 

the execution of this Agreement to object to the propriety of class certification in all other contexts 

and for all other purposes, and the litigation of the ECL Class Actions will continue as if the 

Settlement Classes had never been certified.  The fact that Defendants conditionally consented 

herein to certification of the Settlement Classes shall not be used against Defendants by any Party 

or non-party for any purpose in the ECL Class Actions or any other action, lawsuit, or proceeding 

of any kind whatsoever. 

1.10 WHEREAS, this Agreement is contingent upon the issuance by the Court of both 

the Preliminary Approval Order and Final Approval Order, and, should the Court not issue the 

Preliminary Approval Order and Final Approval Order, no Party waives, and instead expressly 

reserves, all rights to bring or defend the claims in the ECL Class Actions. 
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NOW, THEREFORE, in consideration of the covenants and agreements set forth herein, 

and of the releases and dismissals of claims described below, the Parties agree to this Agreement, 

subject to Court approval, under the terms and conditions that follow. 

II. DEFINITIONS 

As used in this Settlement, the following terms shall have the meanings set forth below, 

unless this Settlement specifically provides otherwise.  Other capitalized terms in this Settlement 

but not defined in this section shall have the meanings ascribed to them elsewhere in this 

Agreement. 

2.1 “Administration Expenses” means reasonable fees and expenses incurred by the 

Settlement Administrator for all tasks the Settlement Administrator and any third parties appointed 

by the Parties perform in furtherance of the notice and administration of the Settlement and to 

secure performance as set forth in this Settlement.   

2.2 “Affiliate” means, with respect to any Person, any other Person that directly, or 

indirectly through one or more intermediaries, controls, is controlled by, or is ultimately under 

common control with such Person.  For purposes of the definition, “control” means (i) with respect 

to any corporation or other entity having voting shares or the equivalent and elected directors, 

managers, or Persons performing similar functions, (a) the ownership or power, directly or 

indirectly, to vote more than fifty percent (50%) of shares or the equivalent having the power to 

vote in the election of such directors, managers or Persons performing similar functions, or (b) the 

ability, directly or indirectly, to direct its business and affairs, and (ii) with respect to any other 

Person, the ability, directly or indirectly, to direct its business and affairs.  
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2.3 “Agreement” means this Class Action Settlement Agreement, containing all terms 

and conditions, which constitutes the entire agreement between the Parties. 

2.4 “Attorneys’ Fees and Expenses” means, as described more particularly in 

Section 5.3 of this Agreement, the fees and expenses to be sought by Class Counsel for all the past, 

present, and future attorneys’ fees, costs (including court costs), expenses, and disbursements 

directly or indirectly incurred in connection with the ECL Class Actions. 

2.5 “Benefit” means the cash payment available to a Claimant who files a Valid Claim 

under this Agreement.  This term is exclusive of “Credits,” defined below. 

2.6 “Benefit Payments” are the payments issued for Valid Claims as determined by the 

Settlement Administrator and in accordance with this Agreement. 

2.7 “Claim” means a request for relief pursuant to this Settlement submitted by a Class 

Member on a Claim Form in accordance with the terms of this Settlement. 

2.8 “Claim Form” means the form approved by the Court for the submission of claims 

by Class Members as discussed below.  

2.9 “Claim Form Deadline” means the date by which a Claim Form must be received  

via United States First Class Mail or via electronic submission by 11:59 p.m. Eastern time to be 

considered timely.  The Claim Form Deadline shall be clearly set forth in the Preliminary Approval 

Order as well as in the Settlement Notice and the Claim Form.  The Claim Form Deadline shall be 

the first business day that is at least thirty (30) days after the Fairness Hearing.   

2.10 “Claim Period” means the period of time during which a Class Member must 

submit a Claim Form to be eligible to receive a Benefit as part of the Settlement, which shall be 

for no less than sixty (60) consecutive days up to and including the Claim Form Deadline.  
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2.11 “Claimant” means a Class Member who files a Claim seeking a Benefit under this 

Agreement.   

2.12 “Class Member” means a Person or entity who is a member of the Settlement 

Classes.   

2.13 “Class Notice” means the Publication Notice, Settlement Notice, and Media Plan. 

2.14 “Class Service Award” means a Court-approved award to each Plaintiff for their 

efforts in bringing claims at issue in the ECL Class Actions and achieving the benefits of this 

Settlement on behalf of the Settlement Classes. For the Physician Class, the requested service 

awards shall be $40,000 each to Alliance, DRC, and TEC, $20,000 to Hofacre, and $10,000 each 

to Shulkin Eye Associates, Gorden Eye Associates PA, Regional Eye Associates, Inc., Eye 

Associates, LLC, and SurgiCenter of Vineland Holdings, LLC, payable from the Physician Class 

Settlement Fund. For the Patient Class, the requested service award shall be $1,000 each to Farley, 

Forrester, Sandvig, Detrina Solomon, and Jeanne Byers.   

2.15 “Credits” shall mean a deduction to an invoice in the amount described in Section 

3.2.  

2.16 “Effective Date” means the fifth business day after the last of the following dates:  

(i) the date on which Defendants’ counsel and Class Counsel have executed this Agreement; and 

(ii) the date on which the Court has entered the Final Approval Order certifying the Settlement 

Class, approving the Agreement in all material respects and dismissing the ECL Class Actions 

with prejudice as to Plaintiffs’ and the Settlement Class’s claims against Defendants.   

2.17 “Fairness Hearing” or “Final Approval Hearing” means the final hearing to be 

conducted by the Court on such date as the Court may order to determine the fairness, adequacy, 

DocuSign Envelope ID: 180B535A-98B5-4CF4-87BA-EFAA8600447D

Case 1:22-cv-00526-CCE-JLW   Document 35-1   Filed 07/28/23   Page 7 of 40



  For Settlement Purposes Only 
 
 
 
 

8 
 
 

and reasonableness of the Settlement in accordance with applicable jurisprudence, to be held after 

reasonable notice and an opportunity to object or to exclude themselves from the Settlement has 

been provided to the Settlement Class in accordance with this Settlement, and where the Court 

will:  (i) determine whether to grant final approval to the certification of the Settlement Classes; 

(ii)  determine whether to designate Class Counsel as counsel for the Settlement Classes; 

(iii) determine whether to grant final approval to the Settlement; (iv) rule on Class Counsel’s Fee 

Application and Class Service Award Application; and (v) consider whether to enter the Final 

Approval Order.  

2.18 “Fee Award” means the Attorneys’ Fees and Expenses awarded by the Court to 

Class Counsel. 

2.19 “Final Approval Order” means an order granting final approval to the Settlement.   

2.20 “Final Publication Date” means the date of the last publication made pursuant to 

the Media Plan but not later than 30 days after the Notice Date.    

2.21 “Media Plan” means the media plan developed by the Settlement Administrator for 

providing notice ot the Settlement Classes when direct notice cannot be effectuated or to 

supplement direct notice, as approved by the Court and to be published in accordance with Section 

IV of this Agreement. 

2.22 “Notice Plan” means the plan developed by the Settlement Administrator submitted 

to and approved by the Court in connection with the forthcoming motion to approve class 

settlement, to satisfy due process requirements to notify the Settlement Classes of the Settlement 

and to command the Class Members’ attention about their rights under the Settlement.   
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2.23  “Notice Date” means the date on which dissemination of the Class Notice is 

commenced, which shall be the 30th day after the date on which the Court grants Preliminary 

Approval.   

2.24 “Objection” means an objection filed with the Court by a member of the Settlement 

Class objecting to any aspect of the Settlement.  

2.25 “Objection Deadline” means thirty (30) days after the Final Publication Date.  The 

Objection Deadline shall be set forth in the Preliminary Approval Order. 

2.26 “Outages” means issues related, but not limited to service interruptions, access 

interruptions, network intrusions,  or denials of service. 

2.27 “Parties” (or “Party” individually) means Plaintiffs and Defendants. 

2.28 “Person” means any individual, corporation, partnership, limited partnership, 

limited liability company or partnership, association, joint stock company, estate, legal 

representative, trust, unincorporated association, government or any political subdivision or 

agency thereof, and any business or legal entity, and their respective spouses, heirs, affiliates, 

attorneys, predecessors, successors, representatives, and/or assignees. 

2.29 “Preliminary Approval Order” means an order granting preliminary approval to this 

Agreement as within the range of possible final approval; approving Class Notice to the Class 

Members as described in Section IV below; and setting a hearing to consider final approval of the 

Settlement and any objections thereto.   

2.30 “Released Claims” means any and all claims, whether known or unknown, against 

the Released Parties relating to, arising out of, or concerning in any way the claims under federal 
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or state laws, that were alleged or could have been alleged in the ECL Class Actions related to the 

Data Breaches. 

2.31 “Released Parties” means Defendants, Physician Plaintiffs, the Physician 

Settlement Class, and each of their respective direct and indirect parents, subsidiaries, affiliates, 

directors, officers, agents, employees, insurers, successors, and assigns.   

2.32 “Releases” means the release of all claims contained in Section 7.1 of this 

Settlement. 

2.33 “Releasing Parties” means Plaintiffs, all Class Members, and any Person claiming 

by or through any of the foregoing, including any Person claiming to be a spouse, parent, child, 

heir, guardian, associate, co-owner, attorney, agent, administrator, executor, devisee, predecessor, 

successor, assignee, assign, representative of any kind, shareholder, partner, director, employee or 

affiliate thereof.    

2.34 “Settlement” means the settlement into which the Parties have entered to resolve 

the ECL Class Actions.  The terms of the Settlement are as set forth in this Agreement. 

2.35 “Settlement Adminstrator” shall mean the Person appointed by the Parties, and 

approved by the Court, to ensure the provision of notice and administer the settlement as set forth 

in this agreement and under the plan approved by the Court.  

2.36 “Settlement Amount” means the monetary relief available to Class Members for 

payment of all Valid Claims and account credits.  

2.37 “Settlement Classes” means all Persons who fall within the following definitions: 
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(a) “Patient Settlement Class” means all individuals residing in the United States 

whose PII or PHI was compromised in the Data Breaches affecting one or more 

Defendants, including all persons who received notice about the Data Breaches. 

(b) “iMedicWare Class” means all persons and entities who contracted with one or 

more Defendants for EMR management services using the iMedicWare software, 

and who have suffered Outages for any period of time since January 1, 2019, due 

to ransomware attacks or any other reasons. 

(c) “myCare Integrity Class” means all persons and entities who contracted with one 

or more Defendants—and received services from Integrity EMR, LLC and Integrity 

Holdings, LLC—for EMR management services using the myCare Integrity 

software, and who have suffered Outages for any period of time since January 1, 

2019, due to ransomware attacks or any other reasons. 

(d) “MVE Class” means all persons and entities who contracted with one or more 

Defendants for EMR management services using the MVE software, and who have 

suffered Outages for any period of time since January 1, 2019, due to ransomware 

attacks or any other reasons. 

(e) “Revenue Cycle Management Class” means all persons and entities who contracted 

with one or more Defendants—and received services from Alta Billing, LLC and 

Alta Billing Holdings, LLC—for revenue cycle management services who have 

received delinquent revenue cycle services for any period of time since January 1, 

2019 and/or whose transaction information was potentially compromised from 

ransomware attacks or any other reasons. 
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(f) The Physician Settlement Class means the iMedicWare Class, myCare Integrity 

Class, MVE Class, and Revenue Cycle Management Class, collectively.  

2.38 “Settlement Funds” means the interest-bearing accounts insured by the Federal 

Deposit Insurance Corporation (“FDIC”) at a financial institution into which Defendants’ payment 

of monies, as described in Section 3.1, shall be deposited. 

2.39 “Settlement Notice” means the direct notice provided to the Settlement Classes, 

substantially in the form to be submitted to the Court for approval, and to be disseminated in 

accordance with Section V of this Agreement. 

2.40 “Settlement Website” means the website to be created for this Settlement that will 

include straightforward and user-friendly information about the ECL Class Actions, the 

Settlement, and relevant documents, as well as electronic and printable forms relating to the 

Settlement, including the Claim Form, which can be submitted online or printed and mailed, and 

which Class Members can visit to read or request additional information regarding the Settlement.  

The Settlement Website shall be activated when Class Notice is commenced and will be found at 

a URL to be decided upon by the Parties.   

2.41 “Valid Claim” means a Claim Form submitted by a Class Member that is: (i) 

submitted in accordance with the directions accompanying the Claim Form(s) and the provisions 

of the Settlement; (ii) on the initial submission, accurately, fully and truthfully completed and 

executed, with all of the information requested in the Claim Form, by a Class Member; (iii) signed 

physically or by e-signature by the Class Member; and (iv) returned via mail or email and received 

by the Claim Form Deadline, or, if submitted online, is submitted by 11:59 p.m. Eastern time on 

the Claim Form Deadline. 
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III. SETTLEMENT BENEFITS AND CLAIMS ADMINISTRATION  

3.1 If final approval of the settlement is granted, Defendants will fund the Settlement 

Funds as follows: payment of at least $2,616,783 into a settlement fund for the Patient Settlement 

Class within 14 days of the Preliminary Approval Order (“Patient Settlement Fund”); payment of 

at least $1,460,449.50 into a settlement fund for the Physician Settlement Class within 10 days of 

the Effective Date (“Physician Settlement Fund”). Defendants shall deposit any additional funds 

that become available into the Physician Settlement Fund, but such funds shall not exceed 

$9,500,000, inclusive of the initial payments. The consideration paid under this Agreement shall 

be deemed to be paid on behalf of all Defendants. By forgoing a potential recovery of an additional 

$2,616,783 under this Agreement so that the Patient Plaintiffs and Patient Settlement Class could 

recover that amount, the Physician Plaintiffs and Physician Settlement Class provided 

consideration in exchange for the Patient Plaintiffs’ and Patient Settlement Class’s release of all 

potential claims against the Physician Plaintiffs and Physician Settlement Class relating to the Data 

Breaches discussed herein and in the ECL Class Actions.  

3.2 In addition to the Settlement Funds, Defendants shall provide credits to those 

members of the Physician Settlement Class who submit a Claim Form, as follows: 

 myCare Integrity Class: Defendants shall also provide a $3,500 credit for each 

member of the myCare Integrity Class who 1) did not previously receive a credit of 

equal or greater value, and 2) held a full-time physician license with  Defendants at 

any point in April and May 2023.  Defendants shall further provide a $1,750 credit 

to each member of the myCare Integrity class who 1) did not previously receive a 

credit of equal or greater value, and 2) held a part-time physician license with 
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Defendants at any point in April and May 2023. The amount of credit owed to each 

member will be offset, dollar-for-dollar, by any credits that have already been 

provided in connection with the Data Breaches. The potential value of these credits 

is $3,006,500. Defendants shall provide these credits to each Claimant within one 

year of the date the Settlement Administrator determines that it has a Valid Claim 

under Section 3.10 below. 

 iMedicWare Class: Defendants shall provide a $1,000 credit for each member of 

the iMedicWare Class who 1) did not previously receive a credit of equal or greater 

value, and 2) held a full-time physician license with Defendants at any point in 

April and May 2023. Defendants shall further provide a $500 credit to each member 

of the iMedicWare class who 1) did not previously receive a credit of equal or 

greater value, and 2) held a part-time physician license with Defendants at any point 

in April and May 2023. The amount of credit owed to each member will be offset, 

dollar-for-dollar, by any credits that have already been provided in connection with 

the Data Breaches. The potential value of these credits is $1,714,500. Defendants 

shall provide these credits to each Claimant within one year of the date the 

Settlement Administrator determines that it has a Valid Claim under Section 3.10 

below. 

 MyVisionExpress Class: Defendants shall provide a $350 credit for each member 

of the MyVisionExpress Class who 1) did not previously receive a credit of equal 

or greater value, and 2) held a full-time physician license with Defendants at any 

point in April and May 2023. Defendants shall further provide $175 credit to each 
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member of the MyVisionExpress class who 1) did not previously receive a credit 

of equal or greater value, and 2) held a part-time physician license with Defendants 

at any point in April and May 2023, at an amount proportional to that of the full-

time physician licensees. The amount of credit owed to each member will be offset, 

dollar-for-dollar, by any credits that have already been provided in connection with 

the Data Breaches. The potential value of these credits is $1,018,500. Defendants 

shall provide these credits to each Claimant within one year of the date the 

Settlement Administrator determines that it has a Valid Claim under Section 3.10 

below. 

Thus, the total potential value of the credits is $5,739,500 (“Credit Amount”) (the Credit Amount  

and Physician Settlement Fund amount together, “Physician Class Settlement Amount”).  

Defendants shall also not collect, and shall cease all collection efforts related to, any unpaid 

invoice for a month in which there was an Outage as alleged under the Second Amended Complaint 

in the Physician Class Action. Moreover, all members of the Physician Settlement Class may 

terminate their contracts with Defendants without any penalty and, in the event of such 

termination, Defendants will provide the licensee with any data of the licensee held by Defendants 

and provide reasonable efforts to provide such data in a useful format, and provide reasonable 

efforts to assist any licensee in transitioning to a new vendor.   

3.3 As of the Effective Date, Alta Billing, LLC shall assign to the Physician Settlement 

Class its rights under the Evanston Insurance Company Policy # MKLV7PEO001144 related to 

the claims and allegations asserted in the Second Amended Complaint in the Physician Class 

Action. 67% of any funds received under this policy shall be deposited in the Physician Settlement 
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Fund and distributed equally to valid claimants by the Settlement Administrator. 33% of any funds 

received under this policy shall be paid to Physician Class Counsel for its efforts in obtaining 

additional benefits for the Physician Settlement Class.    

3.4 As of the Effective Date, ECL Group, LLC shall assign to the Physician Settlement 

Class its rights under the Massachusetts Bay Insurance Company Policy # OD6-A892313-05 

related to the claims and allegations asserted in the Second Amended Complaint in the Physician 

Class Action. Any funds received under this policy shall be deposited in the Physician Settlement 

Fund and distributed equally to valid claimants by the Settlement Administrator. 67% of any funds 

received under this policy shall be deposited in the Physician Settlement Fund and distributed 

equally to valid claimants by the Settlement Administrator. 33% of any funds received under this 

policy shall be paid to Physician Class Counsel for its efforts in obtaining additional benefits for 

the Physician Settlement Class.    

3.5 Valid Claims will be paid as follows:  

 At the conclusion of the Claims Period, the remaining Physician Settlement Fund 

(after deducting for Administration Expenses, Class Service Awards, and 

Attorneys’ Fees) shall be divided equally between all valid claimants of the 

Physician Settlement Class; and,  

 At the conclusion of the claims period, the remaining Patient Settlement Fund (after 

deducting for Administration Expenses, Class Service Awards, and Attorneys’ 

Fees) shall be paid to Patient Settlement Class Members who submit a Valid Claim 

for out-of-pocket expenses up to $5,000 with the remainder divided equally 

between all valid claimants of the Patient Settlement Class. 
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3.6 Subject to the rights and limitations set forth in this Agreement, every Class 

Member shall have the right to submit a Claim for a Settlement Benefit. Submission of a Claim, 

regardless of whether it is determined to be a Valid Claim, shall confer no rights or obligations on 

any Party, any Class Member, or any other Person, except as expressly provided herein.  No claims 

may be submitted as a group, aggregate, or class of persons.   

3.7 A Claim Form must be received or submitted online no later than the Claim Form 

Deadline.  A Claim Form received by or submitted online after that date will not be a Valid Claim.    

3.8 To receive a Benefit, the Claimant, or a person with authority to bind the Claimant, 

must submit a signed certification that the Claimant:  

(a) Has read and understands the Claim Form; 

(b) Believes in good faith that he/she is a member of the Settlement Class 

because he/she (i) is a patient of one of a member of the Physician 

Settlement Class, or (ii) had a contract with Defendants as identified under 

the Physician Settlement Class definitions;  

(c) Has neither assigned any right to recover this Benefit to any other party nor 

been reimbursed in whole by a third-party for any damages related to the 

allegations at issue in the ECL Class Actions. 

3.9 The Settlement Administrator shall be responsible for, among other things, 

providing notice as set forth in the Notice Plan, processing Claim Forms, administering the 

Settlement Website, and Benefit claims process described herein.  The Settlement Administrator 

shall separately track Administration Expenses, including notice expenses, for the Physician 
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Settlement Class and Patient Settlement Class, which shall be deducted from their respective 

settlement funds.    

3.10 The determination of validity of Claims shall occur within one-hundred-and-twenty 

(120) days of the Effective Date.   

3.11 Class Members will have the opportunity to select an electronic payment option on 

the Claim Form for payment of Valid Claims.  All checks shall be subject to a 120-day void period, 

after which the checks shall no longer be negotiable.  If a Benefit Payment is not negotiated, the 

Class Member shall not be entitled to any further payment under this Agreement.  If the Benefit 

Payment is returned as undeliverable, the Settlement Administrator shall send an email to the 

Claimant, if an email address was provided with the Claim, to attempt to obtain a better address, 

and if obtained, shall mail the Benefit Payment to the new address, but shall have no other 

obligation to skip-trace or obtain an updated address.  The return or failure to cash checks or, for 

those Class Members that elected to receive electronic payment, to provide the information 

required to issue a payment, shall have no effect on a Class Member’s release of claims, 

obligations, representations, or warranties as provided herein, which shall remain in full effect. 

3.12 No deductions for taxes will be taken from any Benefit at the time of distribution.  

Class Members are responsible for paying any taxes due on such Benefits.  All Benefit Payments 

shall be deemed to be paid solely in the year in which payments are actually issued.  The Parties 

do not purport to provide legal advice on tax matters to each other or Class Members.  To the 

extent this Agreement, or any of its related materials, is interpreted to contain or constitute advice 

regarding any U.S. Federal or any state tax issue, such advice is not intended or written to be used, 
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and cannot be used, by any Person for the purpose of avoiding penalties under the Internal Revenue 

Code or any state’s tax laws. 

3.13 All fees and expenses incurred in administering claims and performing the other 

tasks set forth in Sections III and IV shall be paid out of the respective settlement funds, depending 

on whether the claimant is a member of the Patient Settlement Class or Physician Settlement Class.  

IV. NOTICE 

4.1 Prior to the Notice Date, the Settlement Administrator shall establish the Settlement 

Website, which shall contain the Settlement Notice with a table of contents, answers to frequently 

asked questions, a Contact Information page that includes the address for the Settlement 

Administrator and addresses and telephone numbers or email address for Class Counsel and 

Defendants’ counsel as well as the Settlement Agreement, signed Preliminary Approval Order, 

downloadable and online version of the Claim Form.  Once filed, the Motion for Final Approval 

of the Settlement and the Motion for Fee Application and Class Service Award Application will 

also be available on the Settlement Website.  

4.2 In addition to the Settlement Notice as set forth in Sections 4.1 and 4.4, the 

Settlement Website shall permit Class Members who elect to do so to register online to receive 

email notice that the Court has granted the Final Approval Order and updates on the deadlines to 

submit Claim Forms and the status of payments under the terms of the Settlement. 

4.3 Notice shall be provided as outlined in the Notice Plan, which is the best notice that 

is practicable under the circumstances, including the reasons for selections of the methods of notice 

and computation of the expected notice reach. Defendants shall have the ability to review, 

contribute to, and approve the Media Plan.   
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4.4 The Parties shall supervise the performance of the notice functions set forth in this 

Section.  At least 14 days prior to the Final Approval Hearing, the Parties shall provide the Court 

a declaration from the Settlement Administrator stating that notice was provided as required 

herein, attesting to the number of impressions and reach of the notice, and stating how many direct 

notices were delivered and how many were returned undelivered.  

V. CLASS COUNSELS’ APPLICATION FOR AN AWARD OF ATTORNEYS’ FEES 
AND EXPENSES AND CLASS SERVICE AWARDS  

5.1 No later than 14 days prior to the Objection Deadline, Physician Class Counsel will 

submit to the Court an application seeking a Fee Award of no more than 33% of the Physician 

Class Settlement Amount, to which Defendants will not object, and Patient Class Counsel will 

submit to the Court an application seeking a Fee Award of no more than 33% of the Patient Class 

Settlement Amount, to which Defendants will not object. In addition, Plaintiffs may seek a Class 

Service Award as compensation for their efforts in bringing the ECL Class Actions and achieving 

the benefits of the Settlement on behalf of the Settlement Class.  Defendants will not object to the 

Class Service Award so long as it is consistent with the definition herein.  Court approval of any 

Class Counsel’s Fee Award and Class Service Award will not be a condition of the Settlement.  If 

the Court denies, in whole or part, any Class Counsel’s Fee Application and/or Class Service 

Award Application, or if any Fee Award or Class Service Award ordered by the Court is the subject 

of any appeal, the remainder of the terms of this Agreement shall remain in effect.  In addition, no 

interest will accrue on such amounts at any time.  Class Counsel, Plaintiffs, and Class 

Representative agree not to request, or to accept, any award inconsistent with these terms and 

conditions of this Agreement, including this Section 5.1. 
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5.2 Any Fee Award and Class Service Award approved by the Court for the Physician 

Plaintiffs and Physician Settlement Class shall be paid from the Physician Settlement Fund within 

60 days of the Effective Date. Any Fee Award and Class Service Award approved by the Court 

for the Patient Plaintiffs and Patient Settlement Class shall be paid from the Patient Settlement 

Fund within 60 days of the Effective Date.        

5.3 The Attorneys’ Fees and Expenses awarded by the Court as set forth in this Section 

V shall be the total obligation of Defendants to pay attorneys’ fees and expenses of any kind to 

Class Counsel in connection with the ECL Class Actions and this Settlement.  In no event shall 

Defendants be obligated to pay to Class Counsel any amount larger than the amount set forth 

herein.  

5.4 Once Defendants make the Fee Award payment, Defendants shall have no further 

obligation to pay any additional sums to Class Counsel.   

5.5 Defendants shall be responsible for paying their own attorneys’ fees and expenses. 

VI. CLASS SETTLEMENT PROCEDURES 

6.1 Settlement Approval.  As soon as practicable after the signing of this Agreement, 

the parties shall move for an order granting preliminary approval to this Agreement as within the 

range of possible final approval (i) conditionally certifying the Settlement Class for purposes of 

this Settlement only; (ii) approving Class Notice to the Class Members as described in Section IV 

above; (iii) approving the Claim Forms; and (iv) setting a hearing to consider final approval of the 

Settlement and any Objections thereto. 

6.2 Final Approval Order and Judgment.  No later than 14 days prior to the Final 

Approval Hearing, Plaintiffs shall move for entry of an order of final approval, granting final 

DocuSign Envelope ID: 180B535A-98B5-4CF4-87BA-EFAA8600447D

Case 1:22-cv-00526-CCE-JLW   Document 35-1   Filed 07/28/23   Page 21 of 40



  For Settlement Purposes Only 
 
 
 
 

22 
 
 

approval of this Settlement and holding this Agreement to be final, fair, reasonable, adequate, and 

binding on all Class Members, and ordering that the settlement relief be provided as set forth in 

this Agreement, approving and ordering the releases as set forth in Section VII, and entering final 

judgment dismissing with prejudice all claims asserted in, or that could have been asserted in, the 

ECL Class Actions.  Defendants shall have no obligation to make separate filings in support of the 

motion.  Defendants shall appear at the hearing to confirm their agreement with the terms of the 

Settlement as provided herein. 

6.3 Objections.  Any Class Member, on his, her, or its own, or through an attorney 

hired at his, her, or its own expense, may object to the terms of the Settlement.  Any such Objection 

must be submitted to the Settlement Administrator with a copy to Class Counsel and Defendants’ 

counsel postmarked no later than the Objection Deadline.  To be effective, any such Objection 

must be in writing and include the contents described below: 

(a) A reference at the beginning to this case; 

(b) The name, address, telephone number, and, if available, the email address 

of the Person objecting, and if represented by counsel, of his/her/its counsel; 

(c) A written statement of all grounds for the Objection, accompanied by any 

legal support for such Objection; 

(d) Whether he/she/it intends to appear at the Final Approval Hearing, either 

with or without counsel; 

(e) A statement of his/her/its membership in the Settlement Class, including all 

information required by the Claim Form;  
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(f) A detailed list of any other objections submitted by the Class Member, or 

his/her/its counsel, to any class actions submitted in any court, whether state 

or otherwise, in the United States in the previous 5 years.  If the Class 

Member or his/her/its counsel has not objected to any other class action 

settlement in any court in the United States in the previous 5 years, he/she/it 

shall affirmatively state so in the written materials provided in connection 

with the Objection to this Settlement; and  

(g) The objector’s signature and the signature of the objector’s duly authorized 

attorney or other duly authorized representative (along with documentation 

setting forth such representation). 

Any Class Member who fails to timely submit a written Objection containing all of the 

information listed in the items (a) through (g) of the previous paragraph, including notice of 

his/her/its intent to appear at the Final Approval Hearing, shall not be permitted to object to the 

Settlement and shall be foreclosed from seeking any review of the Settlement or the terms of the 

Agreement by any means, including, but not limited to, an appeal.   

Any Class Member who submits a timely written Objection shall consent to deposition at 

the request of Class Counsel or Defendants’ counsel, to occur at least 5 days prior to the Final 

Approval Hearing.  

If any Objection is received by the Settlement Administrator without copy to Class Counsel 

or Counsel for Defendants, the Settlement Administrator shall forward the Objection and all 

supporting documentation to counsel for the Parties.  The failure of the Class Member to comply 
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with the filing requirements of Section 6.3 shall be grounds for striking and/or overruling the 

Objection. 

The notice shall advise that a Class Member shall not be entitled to an extension to the 

Claim Form Deadline merely because the Class Member has also submitted an objection.  

6.4 Effect if Settlement Not Approved, Agreement Is Terminated. This Agreement 

was entered into only for purposes of Settlement.  In the event that preliminary or final approval 

of this Settlement and this Agreement do not occur for any reason, or if the Final Approval Order 

is reversed on appeal, or the Agreement is terminated pursuant to Section 11.1, then no term or 

condition of this Agreement, or any draft thereof, or discussion, negotiation, documentation, or 

other part or aspect of the Parties’ Settlement discussions shall have any effect, nor shall any such 

matter be admissible in evidence for any purpose in the ECL Class Actions, or in any other 

proceeding (unless Class Counsel and Defendants mutually agree in writing to proceed with this 

Agreement); and the ECL Class Actions shall continue as if the Settlement had not occurred.  The 

Parties agree that all drafts, discussions, negotiations, documentation, or other information 

prepared in relation to this Agreement, and the Parties’ settlement discussions, shall be treated as 

strictly confidential and may not, absent a court order, be disclosed to any Person other than the 

Parties’ counsel, and only for purposes of the ECL Class Actions. 

6.5 Remedies for Defendants’ Failure to Meet Its Obligations.  If Defendants fail to 

make the payments required under this Agreement, Plaintiffs may elect to provide written notice 

of a default of such obligations to all Defendants, after which a 30-day Cure Period shall apply.  

Within the Cure Period, Defendants may elect to provide written notice to Plaintiffs that such 

unpaid sum is genuinely disputed, in which event the Parties may submit such dispute to the Court 
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for resolution.  If Defendants do not provide written notice within the Cure Period that the unpaid 

sum is genuinely disputed, and if such default is not cured within the Cure Period, then Plaintiffs 

may, at their election and by further written notice to all Defendants, declare an Event of Default.  

Upon an Event of Default, Plaintiffs may elect to (a) request entry of a money judgment against 

the Defendants for any amounts that have not been paid; or (b) with respect to any Event of Default 

that is material, Declare the Agreement terminated and the underlying ECL Class Actions shall 

continue as if the Settlement had not occurred. 

VII. RELEASES 

7.1 Upon the entry of a Final Approval Order and Judgment and without any further 

action by the Court or by any Party to this Agreement, the Class Members and Plaintiffs, including 

any Person claiming rights derivative of any Class Member or Plaintiffs as their parent, child, heir, 

guardian, associate, co-owner, attorney, agent, administrator, executor, devisee, predecessor, 

successor, assignee, assigns, representative of any kind, shareholder, partner, director, employee 

or affiliate, shall be deemed to have, and by operation of the judgment shall have fully, finally, and 

forever released, relinquished, and discharged against the Released Parties all Released Claims 

(including, without limitation, any unknown claims), as well as any claims arising out of, relating 

to, or in connection with, the prosecution, defense, mediation, settlement, disposition, or resolution 

of the ECL Class Actions or the Released Claims.   

7.2 For the avoidance of doubt, the above Release includes: 

a. A release by Physician Plaintiffs and Physician Settlement Class of 
Defendants; 

b. A release by Patient Plaintiffs and Patient Settlement Class of 
Defendants;  
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c. A release by the Patient Plaintiffs and Patient Settlement Class of 
the Physician Plaintiffs and Physician Settlement Class; and, 

d. Subject to the limitations, definitions, and conditions of Sections 
7.1, 2.30, and 2.31. 

7.3 Without limiting the foregoing, the Releases specifically extend to any claims 

related to the Data Breaches that the Releasing Parties do not know or suspect to exist in their 

favor at the time that the Settlement, and the Releases contained herein, becomes 

effective.  Plaintiffs understand and acknowledge the significance of these waivers.  In connection 

with such waivers and relinquishment, the Releasing Parties acknowledge that they are aware that 

they may hereafter discover facts in addition to, or different from, those facts that they now know 

or believe to be true with respect to the subject matter of the Settlement, but that it is their intention 

to release fully, finally, and forever all Released Claims with respect to the Released Parties, and 

in furtherance of such intention, the release of the Released Claims will be and remain in effect 

notwithstanding the discovery or existence of any such additional or different facts. 

7.4 The Parties shall be deemed to have agreed that the release set forth herein will be 

and may be raised as a complete defense to and will preclude any action or proceeding based on 

the Released Claims.  The Final Approval Order shall further provide for and effect the release of 

all actions, causes of action, claims, administrative claims, demands, debts, damages, costs, 

attorneys’ fees, obligations, judgments, expenses, compensation, or liabilities, in law or in equity, 

whether now known or unknown, suspected or unsuspected, contingent or absolute, whether 

existing now or arising in the future, whether asserted or that could or might have been asserted, 

that Releasing Parties now have or may have against the Released Parties by reason of any act, 

omission, harm, matter, cause, or event whatsoever arising out of the initiation, prosecution, or 
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settlement of the ECL Class Actions or the claims and defenses asserted in, or could have been 

asserted in, the ECL Class Actions related to the Data Breaches. 

7.5 Notwithstanding the above, the Court shall retain exclusive jurisdiction over the 

Parties and the Agreement with respect to the future performance of the terms of the Agreement, 

and to assure that all payments and other actions required of any of the Parties by the Settlement 

are properly made or taken. 

7.6 For the avoidance of doubt, neither the Releases nor anything else in this 

Agreement is intended to release or waive any right or claim to enforce the terms of this Agreement 

and the Settlement. 

VIII. FINAL JUDGMENT AND SETTLEMENT APPROVAL 

This Agreement is subject to and conditioned upon the issuance by the Court of the Final 

Approval Order that finally certifies the Settlement Class for the purposes of this Settlement, grants 

final approval of the Agreement, enters final judgment dismissing the ECL Class Actions with 

prejudice, and provides all other relief specified herein, which relief shall be subject to the terms 

and conditions of the Agreement and the Parties’ performance of their continuing rights and 

obligations hereunder.   

IX. REPRESENTATIONS AND WARRANTIES 

Each Party represents and warrants to, and agrees with, the other Parties as follows: 

9.1 Defendants shall provide a current profit and loss statement, a current balance sheet, 

tax filings for 2022, a copy of the order or other filings under which they claim their assets are 

subject to a lien and/or injunction by a North Carolina court, and other documentation sufficient 
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to prove to a reasonable certainty that they have no additional assets to provide the Settlement 

Class, and hereby warrant that they have no additional assets to do so.  

9.2 Each Party has had the opportunity to receive, and has received, independent legal 

advice from his or her or its attorneys regarding the advisability of making the Settlement, the 

advisability of executing this Agreement, and the legal and income tax consequences of this 

Agreement, and fully understands and accepts the terms of this Agreement.   

9.3 Defendants represent and warrant:  (i) that they have the requisite corporate power 

and authority to execute, deliver, and perform the Agreement and to consummate the transactions 

contemplated hereby; (ii) that the execution, delivery, and performance of the Agreement and the 

consummation by them of the actions contemplated herein have been duly authorized by necessary 

corporate action on the part of Defendants; (iii) that Defendants have secured any court approvals 

necessary to bind Defendants regarding this agreement; (iv) that the Agreement has been duly and 

validly executed and delivered by Defendants and constitutes their legal, valid, and binding 

obligations and (v) Defendants will have sufficient resources to fulfill its obligations under this 

Agreement.  

9.4 Plaintiffs represent and warrant that they are entering into the Agreement on behalf 

of themselves individually and as proposed representatives of the Class Members of their own free 

will and without the receipt of any consideration other than what is provided in the Agreement or 

disclosed to, and authorized by, the Court.  Plaintiffs represent and warrant that they have reviewed 

the terms of the Agreement in consultation with Class Counsel and believe them to be fair and 

reasonable, and covenant that they will not object to the Agreement.  
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9.5 Plaintiffs represent and warrant that no portion of any claim, right, demand, action, 

or cause of action against any of the Released Parties that Plaintiffs have or may have arising out 

of the ECL Class Actions or pertaining to their fees paid as otherwise referred to in this Agreement, 

and no portion of any recovery or settlement to which Plaintiffs may be entitled, has been assigned, 

transferred, or conveyed by or for Plaintiffs in any manner; and no Person other than Plaintiffs has 

any legal or equitable interest in the claims, demands, actions, or causes of action referred to in 

this Agreement. 

9.6 No Party relies or has relied on any statement, representation, omission, 

inducement, or promise of another Party (or any officer, agent, employee, representative, or 

attorney for any other party) in executing this Agreement or entering the Settlement provided for 

herein, except as expressly stated in this Agreement.  

X. NO ADMISSIONS OF FAULT 

This Agreement and every term contained in it is conditioned upon final approval of the 

Court and is made for settlement purposes only.  Whether or not consummated, this Agreement 

shall not be construed as, offered in evidence as, received in evidence as, and/or deemed to be, 

evidence of a presumption, concession, or an admission by Plaintiffs, Defendants, any Class 

Member, or any Released Party, of the truth of any fact alleged or the validity of any claim or 

defense that has been, could have been, or in the future might be asserted in any litigation, or the 

deficiency of any claim or defense that has been, could have been, or in the future might be asserted 

in any litigation, or of any liability, fault, wrongdoing, or otherwise of such Party. 
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XI. MISCELLANEOUS PROVISIONS 

11.1 Termination of Agreement.  In addition to the provisions of Section 6.6, the 

Parties shall each have the right to terminate this Settlement (except with respect to subparagraph 

(c) of this section for which only Defendants, in the exercise of their sole discretion, shall have the 

right to terminate this Settlement; and subparagraphs (f)-(g) of this section for which only the 

Physician Plaintiffs and Physician Settlement Class, in the exercise of their sole discretion, shall 

have the right to terminate this Settlement as to Defendants but all releases and obligations between 

the Physician Plaintiffs and Physician Settlement Class and Patient Plaintiffs and Patient 

Settlement Class would survive) by providing written notice of their election to do so to the other 

within 30 days of:   

(a) The parties’ failure to obtain and maintain preliminary approval of this 

Settlement in materially the same form as set forth herein; 

(b) Any court requiring a notice program in addition to or in any form 

materially different from that set forth herein; 

(c) The Court materially modifying this Settlement in any manner, including 

but without limitation, one that increases the financial costs to Defendants; 

(d) The Court failing to enter a final order and judgment consistent with this 

Settlement; 

(e) The Court’s final order and judgment consistent with this Settlement is 

reversed or materially modified on appeal;  

(f) Defendants’ failure to deposit at least $1,460,449.50 into the Physician 

Settlement Fund;  
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(g) Defendants’ failure to effectuate a valid and enforceable assignment of 

rights as described in Sections 3.3 and 3.4; and/or 

(h) Defendants’ failure to pay at least $2,616,783 into the Patient Settlement 

Fund. 

11.2 Entire Agreement.  This Agreement constitutes the entire agreement between 

the Parties with respect to the subject matter of the Settlement and supersedes all prior 

negotiations, communications, memoranda, and agreements between the Parties.  Neither 

Plaintiffs nor Defendants are entering into this Agreement in reliance upon any 

representations, warranties, or inducements other than those contained in this Agreement.   

11.3 Execution Date.  The Settlement Agreement shall be deemed executed as of the 

last date of signature by the Parties.  However, it is not effective upon the Execution Date, and 

Effective Date is separately defined herein. 

11.4 Change of Time Periods.  The time periods and/or dates described in this 

Agreement with respect to the giving of notices and hearings are subject to approval and 

change by the Court or by the written agreement of Class Counsel and Defendants’ counsel, 

without notice to Class Members except that such dates must be posted on the Settlement 

Website. 

11.5 Extension of Time.  The Parties reserve the right, by agreement and subject to the 

Court’s approval, to grant any reasonable extension of time that might be needed to carry out any 

of the provisions of this Agreement. 

11.6 Media and Contact of Class Members.  Except as required by the Parties in 

accordance with applicable law, rule, or regulation (e.g., securities law, rules, or regulations), 
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or any other exception expressly provided herein, to avoid contradictory, incomplete, or 

confusing information about the Settlement, the Parties agree that if they want to make any 

written press releases, disclosures on their websites, or statements to the media about or 

promotional materials that reference the existence or terms of the Settlement or the ECL Class 

Actions before the Final Approval Hearing, such releases or statements must be approved by 

the Parties in advance and, where desired by the other Party, made jointly.  Any party can 

respond to inquiries initiated by the media, and in doing so may decline to comment, but otherwise 

shall only refer to the Class Notice, a statement approved by the other Party, and/or defer to the 

court file in the ECL Class Actions, but shall not provide any further comment.  Nothing provided 

herein shall prevent Defendants from communicating with their clients, investors, or lenders 

about the Settlement or the ECL Class Actions without the prior approval of Class Counsel.  

Except as noted herein and by mutual agreement of the Parties, the Class Notice shall 

constitute the only communication with Class Members regarding the Settlement prior to the 

Final Fairness Hearing.  Notwithstanding, Class Counsel and Defense Counsel can answer 

any inquiries initiated by Class Members and Class Counsel may communicate freely with 

Plaintiffs.  

11.7 Cooperation.  Defendants, Plaintiffs, and their respective counsel agree to work 

cooperatively to prepare and execute any additional documents that may reasonably be necessary 

to effectuate the terms of this Agreement.  The Parties shall cooperate with the Settlement 

Administrator to the extent reasonably necessary to assist and facilitate the Settlement 

Administrator in carrying out its duties and responsibilities.  The Parties will also cooperate so that 
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Class Counsel may have such confirmatory discovery as is reasonably necessary in connection 

with this Agreement. 

In addition, because Defendants have limited funds, the existence of insurance proceeds is 

material to this settlement.  Therefore, Defendants, as the insured entities, agree to use their 

commercially reasonable best efforts to recover any insurance that covers or potentially covers the 

losses suffered by the Physician Settlement Class..  

11.8 Plaintiffs’ Authority.  Class Counsel represents and warrants that it is 

authorized to take all appropriate actions required or permitted to be taken by or on behalf of 

the Plaintiffs and, subsequent to an appropriate Court Order, the Settlement Class in order to 

effectuate the terms of this Agreement and are also authorized to enter into appropriate 

modifications or amendments to this Agreement on behalf of the Plaintiffs and, subsequent to 

an appropriate Court Order, the Class Members. 

11.9 Governing Law.  This Agreement shall be construed and governed in accordance 

with the laws of the State of North Carolina, without regard to North Carolina’s conflict-of-laws 

principles. 

11.10 Stay Pending Court Approval.  Class Counsel and Defendants’ counsel agree to 

stay all deadlines, other than those proceedings necessary to carry out or enforce the terms and 

conditions of the Settlement, until the Effective Date of the Settlement has occurred.  If, despite 

the Parties’ best efforts, this Agreement should fail to become effective, the Parties will return to 

their prior positions in the ECL Class Actions, in accordance with Section 6.5 of this Agreement. 

The Parties also agree to use their best efforts to seek the stay and dismissal of, and to 

oppose entry of any interim or final relief in favor of any Class Member in, any other proceedings 
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against any of the Released Parties that challenge the Settlement or otherwise assert or involve, 

directly or indirectly, a Released Claim. 

11.11 Construing the Agreement.  This Agreement shall not be construed more strictly 

against one Party than another merely by virtue of the fact that it may have been initially drafted 

by counsel for only one of the Parties.  It is recognized that this Agreement is the result of arm’s-

length negotiations between the Parties and it is acknowledged that all Parties have contributed 

substantially to the preparation of this Agreement; accordingly, the doctrine of contra proferentum 

shall not apply in construing this Agreement, nor shall any other such similar doctrine apply. 

11.12 Evidentiary Preclusion.  The Parties agree that, to the fullest extent permitted 

by law, neither this Agreement nor the Settlement, nor any act performed nor document 

executed pursuant to or in furtherance of this Agreement or the Settlement: (i) is or may be 

deemed to be or may be used as an admission of, or evidence of, the validity of any claim or 

of any wrongdoing or liability of the Released Parties; or (ii) is or may be deemed to be or 

may be used as an admission of, or evidence of, any fault or omission of any Released Party 

or the appropriateness of class certification in any civil, criminal, or administrative proceeding 

in any court, administrative agency, or other tribunal.  In addition, any failure of the Court to 

approve the Settlement and/or any objections or interventions may not be used as evidence in 

the ECL Class Actions or any other proceeding for any purpose whatsoever.  However, the 

Released Parties may file the Agreement and/or the Final Approval Order in any action or 

proceeding that may be brought against them in order to support a defense or counterclaim 

based on principles of res judicata, collateral estoppel, release, good faith settlement, 
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judgment bar, or reduction or any other theory of claim preclusion or issue preclusion or 

similar defense or counterclaim. 

11.13 Effect of Non-Approval.  In the event that this Agreement is not approved by 

the Court in substantially its present form, any Objection to the Settlement is sustained by the 

Court, or the Settlement does not become final for any reason, including Termination pursuant 

to Section 11.1 above, the terms and provisions of this Agreement shall have no further force 

and effect with respect to the Parties or the Class Members, and shall not be used in the ECL 

Class Actions or in any other action or proceeding for any purpose, and any order or judgment 

entered by the Court in accordance with the terms of this Agreement shall be treated as 

vacated, nunc pro tunc.  In such event, this Agreement and all negotiations, proceedings, 

documents prepared, and statements made in connection with this Agreement shall be without 

prejudice to any Party or Class Member and shall not be admissible or offered into evidence 

in any action or proceeding, and shall not be deemed, asserted, or construed to be an admission 

or confession by any Party or any other Person or entity of any fact, matter, or proposition of 

law, and shall not be used or asserted in any other manner or for any purpose, and all Parties 

and Class Members shall stand in the same position as if this Agreement and Settlement had 

not been negotiated, made, or submitted to the Court. 

11.14 Signatures.  This Agreement may be executed in counterparts, and, when so 

executed, shall constitute a binding original; each of which shall be deemed an original but all of 

which together shall constitute one and the same instrument.  Facsimile signatures or signatures 

sent by email shall be deemed original signatures and shall be binding. 
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11.15 Good Faith.  The Parties agree that they will act in good faith to promote the 

consummation of this Settlement and achievement of an Effective Date and will not engage in any 

conduct that will or may frustrate the purpose of this Agreement.   

11.16 Binding on Successors.  This Agreement shall be binding upon the heirs, 

executors, administrators, successors, and assigns of the Plaintiffs, Class Members, and 

Defendants. 

11.17 Arm’s-Length Negotiations.  The determination of the terms and conditions 

contained herein and the drafting of the provisions of this Agreement have been by mutual 

understanding after negotiation, with consideration by, and participation of, the Parties hereto and 

their counsel.   

11.18 Waiver.  All parties to the Settlement Agreement will expressly waive any and all 

rights they may have under any statute or common law principle that would limit the effect of the 

Release herein to those claims relating to the putative class action that were actually known to 

exist, or that the parties should have known to exist, at the time of execution of this Agreement or 

that might have materially affected this Agreement.  

11.19 Taxes.  No opinion concerning the tax consequences of the Agreement to any 

Plaintiffs or Class Member is given or will be given by Defendants, Defendants’ counsel, or Class 

Counsel; nor is any Party or their counsel providing any representation or guarantee regarding the 

tax consequences of the Agreement as to any Plaintiffs or Class Member.  Each Plaintiffs 

(including Class Counsel) and Class Member is responsible for his/her/its tax reporting and other 

obligations respecting the Agreement, if any.  Plaintiffs’ counsel will furnish any required tax 

documents. 
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11.20 Retention of Jurisdiction.  The Court shall retain exclusive jurisdiction with 

respect to the implementation and enforcement of the terms of this Agreement, and all Parties 

hereto submit to the jurisdiction of the Court only for purposes of implementing and enforcing the 

agreements embodied in this Agreement. 

11.21 Attorneys’ Fees.  Notwithstanding any of the provisions herein, if any party finds 

it necessary to institute legal proceedings to enforce another party’s obligation under this 

Agreement, the prevailing party in any such action shall be entitled to recover its reasonable 

attorneys’ fees and costs. 

11.22 Support from the Parties.  After a full investigation, discovery and arm’s-length 

negotiations, and after considering the risks and costs of further litigation, Plaintiffs and Class 

Counsel are satisfied that the terms and conditions of this Agreement are fair, reasonable, adequate, 

and equitable, and that this Settlement is in the best interest of the Class Members.  Defendants 

and their counsel agree that the settlement is fair, adequate, and reasonable in light of the merits 

and risks of the case.  While continuing to deny all allegations of wrongdoing and disclaiming any 

liability with respect to any and all claims, Defendants consider it desirable to resolve the 

controversy on the terms stated herein and have therefore determined that this Settlement is in their 

best interests.  The Parties further agree that they shall support motions for entry of the Preliminary 

Approval Order and Final Approval Order. 

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed 

by their duly authorized representatives. 
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Alliance Ophthalmology, PLLC; Dallas Retina 
Center, PLLC; Texas Eye and Cataract, PLLC; 
and Hofacre Optometric Corporation, on behalf of 
themselves and all others similarly situated 
corporation, on behalf of themselves and all others 
similarly situated 
 
By:____________________________ 

Russ Ferguson (N.C. Bar No. 39671) 
russ.ferguson@wbd-us.com 
Matthew F. Tilley (NC Bar No. 40125) 
matthew.tilley@wbd-us.com  
Patrick G. Spaugh (N.C. Bar No. 49532) 
patrick.spaugh@wbd-us.com 
WOMBLE BOND DICKINSON (US) LLP 
One Wells Fargo Center, Suite 3500 
301 S. College Street  
Charlotte, North Carolina 28202-6037 
Phone: 704-350-6361 
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Kimberly Farley, Chad Forrester, and Kimberly 
Sandvig, on behalf of themselves and all others 
similarly situated 

 
     By: ____________________________ 

Gary E. Mason 
gmason@masonllp.com 
MASON LLP 
5335 Wisconsin Ave. NW, Suite 640 
Washington, DC 20015 
Phone: 202-429-2290 
 
Jean Sutton Martin (N.C. Bar No. 25703) 
jeanmartin@forthepeople.com 
MORGAN & MORGAN  
COMPLEX LITIGATION GROUP 
201 N. Franklin St., 7th Floor 
Tampa, FL 33602 
Phone: 813-559-4908 
 
Gary M. Klinger 
gklinger@milberg.com 
MILBERG COLEMAN BRYSON  
PHILLIPS GROSSMAN, PLLC 
227 W. Monroe Street, Suite 2100 
Chicago, IL 60606 
Phone: 866-252-0878 
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ECL Group, LLC, ECL Holdings, LLC, Eye Care 
Leaders Holdings, LLC,  Eye Care Leaders Portfolio 
Holdings, LLC, Integrity EMR, LLC, Integrity 
Holdings, LLC, Alta Billing, LLC, and Alta Billing 
Holdings, LLC 

 
By: ____________________________ 

Emmanuel Bernabe 
Chief Legal Officer for Defendants 
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