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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

JOHNATHAN ERLER, GRANT
SHINDO, CYNTHIA MOREN, RYAN
JAQUES, THOMAS BELLO, JORDAN
POLLACK, MICHAEL APPERSON,
AARON PINKHAM, ANDREW
SCHWEIG, ALDEN RANDALL,
MICHAEL RANTON, BRANDON
PETTIT, THOMAS RODRIGUEZ, CIVIL ACTION NO.

BILAL AWADALLAH, IZAAK KEMP,
THOMAS COX, MARK LAROCHE,
TRAVIS HENLEY, IAN NYTES,
MITCHELL LEVY, ULISES MORENO-
ORTEGA, JAMES LEA, CHARLES
DECELLES, CAMERON BURGER,
NATHAN KUJACZNSKI, MICHAEL
LEE, JARED LIEBOWITZ, andAARON
SMITH, Individually, and on Behalf of a
Class of Similarly Situated Persons,

Plaintiffs,
V.

HASBRO, INC. and WIZARDS OF THE
COAST LLC,

Defendants.

DEFENDANTS’ NOTICE OF REMOVAL OF CIVIL ACTION TO
FEDERAL COURT

Defendants Hasbro, Inc. (“Hasbro”) and Wizards b€ tCoast LLC
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(“WOTC") (collectively, the “Removing Parties” orDefendants”) reserving any
and all defenses and exceptions, remove this adtimm the State Court of
Gwinnett County, Georgia to the United States st€ourt for the Northern
District of Georgia pursuant to 28 U.S.C. 8§ 1382 4mended by the Class Action
Fairness Act 2005, Pub. L. 109-2, section 4(a) (@&FA")), 1441(a) and (b), and
1446. In support of removal, the Removing Padiase as follows:
l. INTRODUCTION

1. This case is hereby removed from state court terddtourt pursuant
to 28 U.S.C. 8§ 1332 because at the time the state¢ complaint was filed, and at
this time: (1) diversity of citizenship exists be®n the parties; and (2) as alleged
by Plaintiffs in the First Amended Class Action Cadaint (“Amended
Complaint”), the amount in controversy arising fraime claims of plaintiffs
Jonathan Erler, Grant Shindo, Cynthia Moren, Ryaqués, Thomas Bello, Jordan
Pollack, Michael Apperson, Aaron Pinkham, Andrewh8eig, Alden Randall,
Michael Ranton, Brandon Pettit, Thomas Rodriguedal BAwadallah, Izaak
Kemp, Thomas Cox, Mark Laroche, Travis Henley, Mytes, Mitchell Levy,
Ulises Moreno-Ortega, James Lea, Charles Decel@asneron Burger, Nathan

Kujacznski, Michael Lee, Jared Liebowitz, and Aafmith (“Plaintiffs”) and the

17829937v1
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putative class exceeds the sum or value of $5,000,0 herefore, this Court has
original jurisdiction under 28 U.S.C. § 1332(d).
. THE STATE COURT ACTION

2. On May 8, 2019, Plaintiff Jonathan Erler initiatéuls case on behalf
of himself and a proposed class by filing a lawszaptioned Jonathan Erler,
individually and on behalf of a class of similarly situated persons v. Hasbro, Inc.
and Wizards of the Coast, LLC, in the State Court of Gwinnett County, State of
Georgia, Civil Action No. 19-C-03355-S4 (“Compldint The initial Complaint
sought recovery of monetary damages and otherf rajainst Defendants in
connection with the following purported three causd action: (1) breach of
contract; (2) breach of the duty of good faith daid dealing; and (3) negligence.
A true and correct copy of the Complaint is attacheereto as Exhibit A.
Defendants were served with the Complaint on May20a.9.

3. On May 23, 2019, Plaintiffs filed the First Amestt Class Action
Complaint (“Amended Complaint”). The Amended Coaipl added 27 named
plaintiffs. A true and correct copy of the Amendedmplaint is attached hereto as
Exhibit B. Defendant Hasbro was served with theessded Complaint on May

31, 2019. Defendant WOTC was served with the Aradrndomplaint on June 5,

17829937v1
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2019. A true and correct copy of the Summons amin@aint Served on
Defendant WOTC is attached hereto as Exhibit C.
.  COMPLIANCE WITH STATUTORY REQUIREMENTS

4. Copies of all process, pleadings and orders sarped the Removing
Parties as of June 5, 2019 are attached and ineteobby reference as Exhibits
A-C.

5. This Notice of Removal is timely under 28 U.S.C38 1446(b),
1453(b). This Notice of Removal has been filedhis Court within thirty days of
May 16, 2019, the date on which Hasbro, Inc., tih&t-$erved defendant, was
served with the Complaint.

6. Defendant is filing a written Notice of Removal tiee Clerk of the
State Court of Gwinnett County, Georgia, the causwhich the action is currently
pending pursuant to 28 U.S.C. § 1446(d). Copiethisf Notice of Removal are
being served on Plaintiffs’ counsel pursuant tdJ28.C. § 1446(d).

IV.  VENUE

7.  The geographic scope of the United States Dig@iaairt for Northern
District of Georgia encompasses the State CouriGwinnett County, State of

Georgia where the action is currently pending, #ng this Court is a proper

17829937v1
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venue for this action.

V. JURISDICTION PURSUANT TO THE CLASS ACTION FAIRNESS
ACT

8. Pursuant to CAFA, “[tlhe district courts shall haweriginal
jurisdiction of any civil action in which the matta controversy exceeds the sum
or value of $5,000,000, exclusive of interest andtg, and is a class action in
which . . . any member of a class of plaintiffaisitizen of a State different from
any defendant.” 28 U.S.C. § 1332(d)(2)(A). CAFAngent “is to strongly favor
the exercise of federal diversity jurisdiction ovelass actions with interstate
ramifications” and “its provisions should be readdlly, with a strong preference
that interstate class actions should be heardderée court if properly removed by
any defendant,” considering that such class actioessally have “significant
implications for interstate commerce and natiordicy.” S. Rep. 109-14.

9. In addition, CAFA provides for jurisdiction in thdistrict courts
where the proposed class involves 100 or more memioe where the primary
defendants are not states, state officials, orrajbgernmental entities. 28 U.S.C.
8§ 1332(d)(5). Thus, as set forth below, this @va action over which this Court

has original jurisdiction under 28 U.S.C. § 1332¢drause it is a civil action filed

17829937v1
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as a class action involving more than 100 putatigss members; the amount in
controversy exceeds the sum of $5,000,000, exdusivnterest and costs, based
on the allegations that Plaintiffs set forth in tAenended Complaint; nearly all
Plaintiffs are from different states than Defendam@ind no Defendant is a state,
state official, or government entity.

A.  Numerosity.

10. CAFA provides that the district courts shall novéagurisdiction over
actions “where the number of members of all progopkintiff classes in the
aggregate is less than 100.” 28 U.S.C. § 1332(d)Maintiffs’ proposed putative
classes include “[a]ll residents of the United &sathat had a confirmed purchase
of WSME from Defendants’ eBay store and who thehssquently had their
purchase canceled by, or at the request of. Defgsdaas well as 25 subclasses
from various states (the “Putative Classes”). (Aded Complaint § 42.)
According to the pleadings, Plaintiffs allege tthiere are more than one hundred
persons in each of the proposed classes.” (Ame@deadplaint § 44.)

B.  Diversity of Citizenship.

11. CAFA's diversity requirement is satisfied when amember of a

class of plaintiffs is a citizen of a state differdrom any defendant. 28 U.S.C. §

17829937v1
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1332(d)(2).

12. According to the allegations of the Amended ConmglaPlaintiffs are
citizens of the States of Georgia, Hawaii, CalifarnColorado, Florida, lllinois,
Kentucky, Massachusetts, Minnesota, Missouri, Nayatew Jersey, New York,
Ohio, Pennsylvania, Rhode Island, South Carolingsc@hsin, Maryland, Utah,
Texas, Arizona, Virginia, Michigan, and WashingtofAmended Complaint Y 1-
28.)

13. A corporation is a citizen of any state where iinsorporated and of
the state where it has its principal place of bessn 28 U.S.C. § 1332(c).
Defendants’ citizenship is as follows:

a. Hasbro, Inc.

According to the Amended Complaint, Plaintiffs ghe that Defendant
Hasbro is a non-resident defendant registered tobdsiness in Georgia.
(Amended Complaint § 29.) Hasbro is a corporatosmed under the laws of the
state of Rhode Island with its principal place aisimess in Pawtucket, Rhode
Island. See Declaration of Robert Turner § 2; 28 U.S.C. § 18324ttached hereto

as Exhibit D.

17829937v1
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b. Wizards of the Coast LLC

According to the allegations of the Complaint, Defant WOTC is a citizen
of Delaware. (Amended Complaint § 30.)

14. All but one of the Plaintiffs, a resident of Rhdd&nd, are citizens of
different states from Defendants. Therefore, CAF=Aiversity requirement is
easily met here.

C. The Amount in Controversy Exceeds $5,000,000.

15. CAFA authorizes the removal of class action caseshich, among
other factors mentioned above, the amount in coatgy for all class members
exceeds $5,000,000. 28 U.S.C. § 1332(d)(2). Ye&fendant’s notice of removal
need include only a plausible allegation that tmant in controversy exceeds the
jurisdictional threshold.”Dart Cherokee Basin Operating Co., LLC v. Owens, 135
S. Ct. 547, 554, 190 L. Ed. 2d 495 (2014). Pl#gsmto not specifically allege an
amount of damages and/or recoverable penaltieseimAmended Complaint, nor
do they allege that the aggregate amount in coatsyvis less than $5,000,000.

16. In determining whether the amount in controversyceexis
$5,000,000, the Court “is precluded from inquiringp the amount a party is likely

to receive on the merits” and must consider onhath at issue in the litigation.

17829937v1
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McDaniel v. Fifth Third Bank, 568 F. App’x 729, 731 (11th Cir. 2014). Here,
Defendants deny the merit of each of Plaintiffgiieis, including the theories upon
which they seek recovery. However, for purposesdefermining whether
jurisdiction exists pursuant to CAFA, the amount dontroversy for all class
members exceeds $5,000,000, exclusive of intesest,costs.See Dart Cherokee
Basin Operating Co., 135 S. Ct. at 551.

17. Plaintiffs seek “[a]ll compensatory damages onaalplicable claims
in an amount to be proven at trial and allowedaw’land “[a]ll other and further
relief that the Court deems appropriate and justleunthe circumstances.”
(Amended Complaint § 92.)

18. In determining the amount in controversy, the Caugy consider
“facts alleged in the notice of removal, judicia@inaissions made by the plaintiffs,
non-sworn letters submitted to the court, or oheanmary judgment type evidence
that may reveal that the amount in controversyirequent is satisfied.”Pretka v.
Kolter City Plaza Il, Inc., 608 F.3d 744, 754 (11th Cir. 2010) (citation ded).
According to Amended Complaint, Plaintiffs alled®t there are “more than one
hundred persons in each of the [26] proposed ddsséAmended Complaint

44.) Although Defendants do not concede that fasation is appropriate here,

17829937v1
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more than 30,000 orders were processed by non-p&ay, Inc. in excess of the
12,000 units offered by Hasbro through non-partayeBnc. See Declaration of
Nicholas Mitchell § 3.

19. Plaintiffs allege that, after their orders were @zled, their “only
option is to purchase units of WSME at its subsaédigthigher fair market price
from third-party sellers” and that they are “emiitl to recover damages in an
amount equal to the fair market value of their pase.” (Amended Complaint 1
40, 66, 85, 90.) Plaintiffs allege, therefore titieey are entitled to the difference
between the $249.99 purchase price and the cueesale value of the product for
each putative class member. (Amended Complain.y SDefendants do not
acknowledge the presence of any damages hereegatitins of damages based on
a secondary market set by unauthorized third-marti#¢o the extent alleged by
Plaintiffs and relevant to the removal sought hémyever, the War of the Spark
Mythic Edition has been offered for resale by uhautzed third-parties on non-
party eBay, Inc. for more than twice the origind249.99 sales price. See
Declaration of Nicholas Mitchell | 5.

20. Presuming, as it must for purposes of determinurgdgliction under

CAFA, that Plaintiffs will prevail on even a subg#tthe claims asserted in the

10
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Amended Complaint, the data set forth above demaest that the amount in
controversy in this action exceeds $5,000,000. ré8fhee, the aggregate claimed
damages by Plaintiffs on behalf of themselves dhdnambers of the Putative
Class, exclusive of interest and costs, exceeglutiglictional minimum amount in

controversy.

WHEREFORE Defendants request that this Notice of Removal éented
sufficient and that this matter be removed to €usirt.

Dated: June 11, 2019

Sgnature on following page

11
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MILLER & MARTIN PLLC

Attorneys for Defendants Hasbro, Inc.
and Wizards of the Coast LLC

/s/ Shelby R. Grubbs

Shelby R. Grubbs

Georgia Bar No. 314500
shelby.grubbs@millermartin.com
Kimberly Reeves

Georgia Bar No. 333419
kimberly.reeves@millermartin.com
1180 West Peachtree Street, N.W.
Suite 2100

Atlanta, Georgia 30309-3407
Telephone: (404) 962-6100
Facsimile: (404) 962-6300

OF COUNSEL

WINSTON & STRAWN LLP

Thomas P. Langxo hac vice application to follow)
Matthew A. Starkgro hac vice application to follow)
Cesie Alvarezro hac vice application to follow)
200 Park Avenue.

New York, NY 10166-4193

Telephone: (212) 294-6700

Facsimile: (212) 294-4700

12
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CERTIFICATE OF SERVICE

| hereby certify that on June 11, 2019, the foreag@EFENDANTS’ NOTICE
OF REMOVAL OF CIVIL ACTION TO FEDERAL COURT was filed and
served electronically by the Court's CM/ECF systgmon all registered users and
by email to:

Matthew Q. Wetherington
matt@werrnerlaw.com
Robert N. Friedman
robert@wernerlaw.com
2860 Piedmont Road NE
Atlanta, Georgia 30305

/s/ Shelby R. Grubbs

Shelby R. Grubbs

Georgia Bar No. 314500
Shelby.grubbs@millermartin.com
1180 West Peachtree St., NE
Suite 2100

Atlanta, GA 30309-3407
Telephone: (404) 962-6100
Facsimile: (404) 962-6300

13
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Exhibit A
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i ; E-FILED iN OFFICE - JM
CLERK OF STATE COURT
GWINNETT COUNTY, GEORGIA

19-C-03355-S4
‘ IN THE STATE COURT OF GWINNETT COUNTY 5/8/2019 12:16 PM

STATE OF GEORGIA M ‘4 M

JOHNATHAN ERLER,

Individually, and on behalf of

.. . . CIVIL ACTION 19-C-03355-S4
a Class of Similarly Situated Persons, NUMBER:

' * PLAINTIFF

VS.
HASBRO, INC., and
WIZARDS OF THE COAST, LLC,. _

DEFENDANT

1
f

. - SUMMONS

TO THE ABOVE NAMED DEFENDANT: HASBRO, INC.

Yon are hereby summoned and required to file with the Clerk of said court and serve upon the Plaintiff"s attorney, whose name
and address is:
Matthew Q. Wetherington, Esq. and Robert N. Friedman, Esq.
Werner Wetherington PC
2860 Piedmont Rd NE
_ Atlanta, GA 30305 .

an answer to the compluint which is berewith served upon you, within 30 days after service of this summons upon you, exclusive of
the day.‘ofservlce. If you fail to do so, judgment by default will be taken against you for the rellef demanded in the complaint.

This__81H day of MAY , 2019

L4

Richard T. Alexander, Jr.,
Clerk of State Court

.'By

eputy Clerk

*

INSTRUCTIONS: Attach addendum sheet for additional parties if necded, make notation on this sheet if addendum sheet is used.

SC-1 Rev. 2011
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CLERK OF STATE COURT
GWINNETT COUNTY, GECRGIA -
19.C-03355-S4
5/8/2019 12:16 PM
IN THE STATE COURT OF GWINNETT COUNTY W 5/ M
STATE OF GEORGIA ERK DF COURT
. JOHNATHAN ERLER, Individually, and on
Behalf of a Class of Similarly Situated Persons,
CIVIL ACTION NO.
. Plaintiff, 19-C-03355-S4 -
" HASBRO, INC., and
WIZARDS OF THE COAST, LLC,
Defendants.
CLASS ACTION COMPLAINT

Hasbro, Inc. (“Hasbro™), a toy and board game company, acting in concert with its
.subsidiary Wizards of the Coast, LLC (“Wizards™), listed for purchase one of its collectable
card-game products, Magic the Gathering, War of the Spark Mythic Edition (“WSME™), on
Hasbro’s eBay store.. Plaintiff and the proposed class members entered into a binding contract to
‘purchase WSME on Hasbro’s eBay store and received written confirmation of their purchase.
Defendants then unilaterally cancelied the sales contract of Plaintiff, and other similarly situated
'persons, without legal authority. Plaintiff and the proposed class members were thus denied the

benefit of their purchase. Because WSME was a limited-edition product that is now sold out,

Plaintiff and the proposed class members can now only obtain WSME at its substantially higher

fair market value.
1. PARTIES
1. Plaintiff is a confirmed purchaser of WSME that had his sales contract canceled

by Defendants without his consent. Plaintiff is a citizen and resident of Gwinnett County,
Georgia. By bringing this action, Plaintiff avails himself of the jurisdiction of this Court.

2. Hasbro is a corporation registered to do business in Georgia that is subject to the
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jurisdiction of this Court. H'asbro may be served through its registered agent, CT  °
Corporation System, at 289 S Culver St, Lawrenceville, GA, 30046. Venue is proper as
to Hasbro because its registered office is located in Gwinnett County. Hasbro is further
subject to the jurisdiction of the Court for, among others, the following reasons:

2.1 A nonresident defendant is subject to personal jurisdiction unde'r the
Georgia long-arm statute by virtue of doing business in Ge.orgia, by
contracting with Georgia residents pursuant to contracts to be perforr;led
in part in deorgié, and/or by committing torts where one or more elements
of the tort occurred in Georgia. Hasbro has engaged in such.
business in Georgia.

2.2 It knowingly, intentionally, and deliberately placed WSME into the stream
of commerce under circumstances such that Hasbro should reasonably
anticipate being haled into court in Georgia to answer claims about the
sale_ of its product in Georgia.

2.3 It regularly does business in Georgia, solicits business in Georgia, derives
substantial revenue from goods or services in Georgia, derives substantial
revenue from Georgia residents via internet sales, has agents or
representatives or officers or employees in Georgia, maintains an office in
Georgia, and has subsidiaries or business affiliates in Géorgia.

2.4 Tt places its products into the stream of commerce by targeting Georgia
consumers throuéh approved distributors in the State.

2.5 Tt has come into the courts of Georgia, without ever claiming a lack of -

Jjurisdiction, to answer claims about its products in Georgia.

(2]
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2.6

2.7

2.8

29

2.10

2171

2.12

2.13

2.14

2.15

2.16

It has been a party seeking relief or review in cases where it has
purposefully availed itself of the jurisdiction of: the courts of Georgia.

It has a regular plan for the distribution of its products in Georgia wit}; the
goal of achieving a commercial benefit from the sale of product-s in
G-eorgia.

It engages in national marketing of its products that intentionally pervade
into the Georgia market. |

It targets marketing specific to Georgia.

It oversees aspects of its products from within Georgia.

It holds patents and trademarks which it demands must be honored in
Georgia.

It has contractual agreements with Georgia companies to use its
trademarks in Georgia, specifically including Magic the Gathering and
WSME.

It has purposefully availed itself of the privilege and benefits of
conducting business in Georgia.

Its negligent acts both inside and outside Georgia caused injury within
Georgia.

The claims in this action are connected with and/or relate to its

extensive contacts with Georgia.

Georgia has an interest .in a:ljudicating this dispute which occurred, at least

in part, in Georgia, and which involved actions that caused harm to

Georgia residents.

B3]
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2.17 Allowing Hasbro to escape jurisdiction would improperly allow Hasbro to

wield the Due Process Clause as a territorial shield to avoid interstate

obligations that Hasbro has voluntarily assumed. °

3. Wizards is a limited liability company incorporated in Delaware. Wizards may be

served through its registered agent The Corporation Trust Company at 1209 QOrange St,

Wilmington, DE 19801. Venue is proper as to Wizards because it is a joint tortfeasor

with one or more Defendants that reside in Gwinnett County. Wizards is further subject

to the jurisdictior_l of the Court for, among others, the following reasons:

3.1

32

33

A nonresident defendant is subject to personal jurisdiction under the
Georgia long-arm statute by virtue of doing business in Georgia, by
contracting with Georgia residents pursuant to contracts to be performed
in part in Georgia, and/or by committ-ing torts where one or more elemer!ts
of the tort occurred in Georgia. Wizards has engaged in such

business in Georgia.

It knowingly, intentionally, and deliberately placed WSME into the stream
of commerce under circumstances such that Wizards should

reasonably anticipate being haled into court in Ge.orgia to answer claims
about the sale of its product in Georgia.

It regularly does business in Georgia, solicits business in Georgia, derives
substantial revenue from goods or services in Georgia, derives substantial

revenue from Georgia residents via internet sales, has agents or

" representatives or officers or employees in Georgia, maintains an office in

Georgia, and has subsidiaries or business affiliates in Georgia.
’

(4]
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34

35

3.6
3.7
38

39

3.10

3.1

3.12

3.13

3.14

It places its products into the stream of commerce by targeting Georgia
consumers through approved distributors in the State.

It has a regular plan for the distribution of its products in Georgia with the
goal of achieving a commercial benefit from the sale of products in
Georgia.

It engages in national marketing of its products that intentionally pprvade
into the Georgia market.

It targets marketing specific tc; Georgia:

It oversees aspe.cts of its products from within Georgia.

It holds patents and trademgrks which it demands must be honored in
Georgia.

It has contractual agreements with Georgia companiqs to use its
trademarks in Georgia, specifically including Magic the Gathering and
WSME.

It has purposefully availed itself of the privilege and benefits of
conducting business in Georgia.

Its negligent acts both inside and outside Georgia caused injury within
Georgia.

The claims in this action are connected with and/or relate to its

extensive contacts with Georgia.

Georgia has an interest in adjudicating this dispute which occurred, at least
in part, in Georgia, and which involved-actions that caused harm to

Georgia residents.

[5]
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3.15 Allowing Wizards io escape jurisdiction would improperly aliow Wizards
to w-ield the Due Process Clause as a territorial shield to avoid interstate
obligations that Wizards has voluntarily assumed.

STATEMENT OF FACTS

4, On or about Aprit 18, 2019, Hasbro and Wizards announced the sale of WSME on
its website. According to the announcement, WSME is limited to 12,000 units and would
be sold exclusively on “Hasbro's eBay store starting Wednesda);, May 1 at'3 p.m. ET
(noon PT/8 pm GMT). Limit 2 per person. There will be no 'reprints of War of the

Spark Mythic Edition—once it's gone, it's gone.”"!

5. On May 1, 2019, Plaintiff purchased two (2) units of WSME from Defendants

using Defendants’ eBay store.

6. ‘ On May 1, 2019, Plaintiff received written confirmation of his purc!mse of two
(2) units of WSME from Defendants® eBay store. (Exhibit 1).

7. - OnMay 1, 2019, Plaintiff transferred payment to.Defendants for two (2) units of
WSME at the listed price.

8. "On May 1, 2019, Plaintiff received written confirmation that his payment for two
(2) units of WSME at the liﬁted price was.acce‘pfed by Defendants. (Exhibit 2). .

9.  Plaintiff had a valid contract with Defendants for the purchase of WSME at the
Iisted. price. |

10.  On May 2, 2019, at 10:46 p.m., Plaintiff recei;red notiﬁcation.t_ha:t Defendants had
breached their contract with Plaintiffand unilaterally canceled his purchase of two (2)

units of WSME without his consent.

! https://magic.wizards.com/en/articles/archive/news/war-spark-mythic-edition-2019-04-18

I6].
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1l.  When Plaintiff received ‘notice that Defendants had breached his sales contract,
the fair market value of WSME had increased substantially.

12.  Due to Defendants’ actions, Plaintiff was denied the benefit of his purchase.

13. bue to Defendants’ actions, Plaintiff’s only option is to purchase units of WSME
at its substantially higher fair market price from third-party sellers.

CLASS ACTION ALLEGATIONS

14.  Plaintiff brings this action as a class action pursuant to 0.C.G.A. § 9-11-23, on
behal.fof himself and the following classes:

I.  Allresidents of the United States that had a confirmed purchase of WSME
from Defendants” eBay store and who then subsequently had their
purchaée canceled by, or at the request of, Defendants; and

2. A subgclass of all residents of Georgia that hadla confirmed purchase of
WSME from Defendants’ eBay store and who then subsequently had their
purchase canceled by, or at the request of| Defer;dants.

15.  Excluded from the class are Defendants, as well as Defendants’ employees,
a&iliateg officers, and directors, and the Judge presiding over this case. Plaintiff reserves
the right to amend the definition of the class if discovery and/or further investigation
reveals that the class definition should be expanded or otherwise modified.

16.  Numerosity / Impracticality of Joinder: The members of the class are so
numerous that joinder of all members would be impractical. The members of the class
are easily and readily identifiable from information .an;i records in Defendants’

possession, control, or custody. Plaintiff does not know the number of persons in the

(7]
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United States who purchased WSME but reasonably believes there are more than one

hundred persons in each of the proposed classes.

17.  Commonality and Predominance: There is a well-defined community of

interest and common questions of law and fact that predominate over any questions

affecting the individual members of the class. These common legal and factual

questions, which exist without regard to the individual citcumstances of any class

member, include, but are not limited to, the following:

Whether Defendants breached a contractual agreement to provide
units of WSME at the listed price;

Whether Defendants breached their duty of good faith and fair
dealing by can;:eling a contractual agreement to pnl'ovide units of
WSME at the listed price;

Whether Defendants breached their duties of ordinary care by
failing to appropriately manage its sale of WSME on their eBay
store;

Whether Defendants breached their duties of ordinary care by

. failing to appro;-:riately monitor its sale of WSME on their eBay

storé; and
Whether Defendants breached their duties of ordinary care by
failing to promptly notify individuals that purchased WSME of

problems with their purchase.

18.  Typicality: Plaintiff’s claims are typical of the class claims in that Plaintiff and

the class members were all denied the benefit of their purchase when Defendants

(8]
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canceled their sales contraét without their consent. As such, Plainti'ﬁ"s claims arise from
the same practices and course of conduct that give rise to the class claims, and Plaintiffs
claims are based upon the same legal theqries as the class claims.
19.  Adequacy: Plaintiff will fully and adequately protec;t the interests of the .
members of the class and has retained class counsel who are. experienced and qualified in
prosecuting class actions, including consumer class actions and other forms of complex
litigation. Neither the Plaintiff nor his counsel have interests which are contrary to, or
conflicting véith, those interests of the class. .
20. Superiority: A class action is superior to all other available methods for the fair
and efficient adjudication of this controversy because it is economically impracticable for
members of the classes to prosecute individual actions; prosecution as a class action will
eliminate the possibility of repetitious and redundant litigation; and a class action will
enable claims to be handled in an orderly and expeditious manner.

COUNT 1: BREACH OF CONTRACT
21. By listing WSME on their eBay store with a “buy if now” price, Defendants made
an offer to sell WSME to individuals at the listed price.
22, EBay’sn terms of service specifically state that, when an offer for an item is

accepted, it creates a legally binding contract:

« You enter into a legally binding contract to purchase an item when you commit to buy
an item, your offer for an item is accepted, or if you have the winning bid (or your bid is
otherwise accepted),

23.  Defendants agreed to eBay’s terms of service when they agreed to sell WSME on
their eBay store.

24. Al parties agreed to abide by eBay's user agreement before using eBay's services.

[9]
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25. . Defendants made an offer by listing WSME with the “Buy It Now™ option and
invited anyone who clicked the “Buy It Now" button to enter into a contract.

26.  Plaintiff, and all thpse similarly situated, accepted Defendants® invitation by
clicking the “Buy It Now™ button, thereby entering into a “legally binding contract”
pursuant to ¢Bay's user agreement. .

37.  Defendants’ eBay listing contained all of the agreement's terms and the
consideration, namely; that Plaintiff, an.d all those similarly situated, would receive
WSME and Defendants would receive $249.99, minus a commission from eBay.

28. Plaintiff, and a'll those similarly situated, received written confirmation of their
purchase of units of WSME from Defendants.

29, Plaintiff, and all those similarly situated, received written confirmation that their
offer to purchase units of WSME was accepted by Defendants.

30. Plaintiff, and all those similarly situated, received written confirmation that their
payment to Defendants for units of WSME was accepted by Defendants.

31.  Under these circumstances, Plaintiff, and all those similarly situated, entered into
a legally binding coﬁtract with Defendants for the sale of units of WSME at the listed
price. |

32.  Because Plaintiff, and all those similarly situated, had a legally binding contract
for the purchase of units of WSME at the listed price, Defendants were not permitted to
unilaterally cancel these confirmed purchases. |

33. f)efendants’ decision to cancel Plaintiff’s purchase of two (2) units of WSME was
a bmaéh of the legally binding contract between Defendants and Plaintiff for the sale of

units of WSME at the listed price.

[10]
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34.  Due to Defendants’ actions, Plaintiff, and all those similarly situated, were denied
the benefit of their bargain.
35.  Due to Defendants’ actions, Plaintiff, and all those similarly situated, can now
only obtain units of WSME at its substantially higher fair market value.
36. As a direct and proximate result of Defenda:.lts’ actions, Pla_nintiff, and all those .
_similarly situated, incurred damages, and, as such, Plaintiff, and all those similarly
situated: are entitled to recover damages in an amount equal to the fair market value of

" their purchase. .

COUNT 2: BREACH OF THE DUTY OF GOOD FAITH AND FAIR DEALING
37. By listing WSME oﬁ their eBay store with a “buy it now” price, Defendants made
an offer to sell WSME to individuals at the listed price.
38.  EBay’s terms of service specifically state that, when an offer for an item is

accepted, it creates a legally binding' contract:

» You enter into a legally binding contract to purchase an item when you commit to buy
an item, your offer for an item is accepted, or if you havo tho winning bid (or your bid is
otherwise accepted),

39.  Defendants agreed to eBay’s terms of service when they agreed to sell WSME on
their eBay store. . -
40. ° Al parties agreed to abide by eBay's user agreement before using eBay's services.
4]1.  Defendants made an offer by listing WSME with the “Buy It Now™ option and
invited anyone who clicked the “Buy It Now” button to enter into a contract.

42.  Plaintiff, and all those similarly situated, accepted Defendants’ invitation b)'r
clicking the “Buy It Now” button, thereby entering into a “legally bindir'lg contract”

pursuant to eBay's user agreement.

[11]
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43, Def;ndants’ eBay listing contained all the agreement's terms and the
consideration, namely, that Plaintiff, .'a_mi all those similarly situated, Would receive
WSME and Defendants would receive $249.99, minus a commission from eBay.

44. - Plaintiff, and all those similarly situated, received written confirmation of their
purchase of units of WSME from Defendanté

45, Plaintiff, and all those similarly.situated, received written confirmation that. their
offer to purchase units of WSME was acceptefi by Defendants.

46.  Plaintiff, and all tﬁose similarly situated, -received written confirmation that their
payment to Defendants for units of WSME was accepted by Defendants.

47.  Under these circumstances, Plaintiff, and all those similarly situated, entered into -
a legally binding contract with Defendants for the sale of units of WSME at the listed
price. |

48. ' Every contract imposes an obligation of good faith al:ld fair dealing in its
performance and enforcement.

49.  Because Plaintiff, and all those similarly situated, had a lega.ll)} binding contract
for the purchase of units of WSME at the listed price, Defendants were not permitted to
unilaterally cancel these confirmed purchases.

50.  Defendants’ decision to cancel Plaintiff’s purchase of two (2) units of WSME was
a breach of Defendants’ duty of good faith and fair dealiné that was implied in its
contract with Plaintiff for the sale of units of WSME at the listed price.

51.  Due to Defendants’ acti(;ns, 'PIainFiﬁ; and all those similarly situated, were denied

the benefit of their bargain.

[12]
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52.  Due to Defendants’ actions, Plaintiff, and all those similarly situated, can now
only obtain units of WSMi'-J at its substantially higher fair market value.
53.  Asadirect and proximate result of Defendants’ actions, Plaintiffs, and all those
similarly situated, incurred damages, and, as such, Plaintiffs, and all those similarly
situated, are entitled to recover damages in an amount equal to the fair market value of
their pg:rchasc.
COUNT 3: NEGLIGENCE

54.  Defendants had a duty of ordinary care to ensure that: (1) its eBay store was '
managed properly; (2) its listing for the sale of WSME was setup properly; (3) its sale of
WSME was properly monitored; and (4) purchasers of WSME we1;e promptly notified of
any problems with their purchase.
55.  Defendants breached their duty of ordinary ca.;e by:

(1)  Failing to properly manaée its eBay store during the sale of WSME;

(2) Failing to properly list the sale.of WSME on its eBay store;

(3) Failing to properl_y monitor the sale of WSME on its eBay store;

and
“) | . Failing to promptly notify purchasers of WSME of problems v.vith
their purchase.

56.  Due to Defendants’ actions, l?laintiﬂ', and all those similarly situated, were denied
the benefit of their bargain.
57.  Due to Defendants’ actions, Plaintiff, and all those similarly situated, can now

only obtain units of WSME at its substantially higher fair market value.

[13]
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58.  Asadirect and proximate result of Defendants’ actions, Plaintiffs, and all those
similarly situated, incurred damages, and, as such, Plaintiffs, and all those similarly
situated, are entitled to recover damages in an amount to equal to the fair market value of
their purchase. L

IV. JURY DEMAND
59 Plaintiff demands a trial by jury for all claims.

V. DAMAGES AND PRAYER FOR RELIEF
60.  Plaintiff prays for the following relief:

a. - Anorder centifying this action as a class action, appointing Plaintiff as
class representative; and appointing Plaintiff’s counsel as lead class
counsel;

b. All compensatory damages on all applicable claims in an amount to be
preven at trial and allowed by law; and

c. All other and further relief that the Court deems appropriate and just under
the circumstances.

This 8th day of May 2019.
. - WERNER WETHERINGTON, P.C.

/s/ Matthew Q. Wetherington
MATTHEW Q. WETHERINGTON
Georgia Bar No: 339639
ROBERT N. FRIEDMAN
Georgia Bar No. 945494

2860 Piedmont Rd., NE \
Atlanta, GA 30305
770-VERDICT
matt@wernerlaw.com
robert@wernerlaw.com

[14]
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Fw: [ ORDER CONFIRMED: Magic: The Gathering...

1 message
Sent from Yahoo Mail on Android

Sent: Wed, May 1, 2019 at 3:24 PM
Subject: [§ ORDER CONFIRMED: Magic: The Gathering...

ebay

Thanks for your first purchase John! Your . .
order is confirmed. i

R ol T e

We'll let you know when it's on the way. In the meantime, if you have
questions about your order or how returns work check out our Help
Center.

i View order details Visit Help Center

Order surﬁmary

Magic: The Gathering War of the Spark Mythic
Edition

;z' Total: $529 98

To complement your.purchase

-, P e . ta
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— ;—"-’L"i‘ﬁ-':",_
* {v‘\ AGIc

T en Magic the
et Gathering Playmat
Magic MTG War Of Havic the bothering ~--- Magic MTG War Of
"The Spark Fa... starterd... The Spark Fa... '
$9.95
$98.85 $4,499.99 $56.67
Free Shipping Free Shipping Free Shipping

Order details

a Estimated delivery:
Mon, May 06 - Wed, May 08

‘ Your order will ship to:

S Seller: hasbro-toy-shop {128004)
99.7% positive feedback

More from this seller >

E Order total: _
Price (2 x $249.99) ' $499.98

Shipping ’ Free

Sales tax $30.00

Total charged to PayPal $520.08
Your seller hasbro-toy-shop has left you a message:

*Please note that once the order is placed you will not be able to edit your shipping address.
*At this time gift receipt options are not available and all invoices will contain pricing within
them,

Explore other deals you might like

=

Onan o &
OBSESSION by  Tracfone30 Day NewHTCU Ultra Costway

Calvin Klein Per... 200 Minutes,... 5.7 In... Adjustable Folding
. Si...
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Fw: Receipt for your PayPal payment to HasbroToyShop .
—

Sent from Yahoo Mail on Android

Subject: Receip! for your PayPal payment to HasbroToyShop
1

a PayPal May 1, 2019 12:24:20 PDT
I

Transaction [D:

You sent a payment of $529.98 USD to HasbroToyShop

ST N g

Thanks for using PayPal. To see all the transaction details, leg in to your PayPal account,

E It may take a few morments for this transaction to appear in vour account,

4

3 Seller . Note to seller

_* HasbroToyShop You haven't included a note.

. Shipping address - confirmed Shipping details

The seller hasn't provided any shipping details yet.

.‘

:

“ Description Unit price Qty Amount
Magic: The Gathering War of the Spark Mythic $249.99 USD 2 $499.98 USD
Edition .

Shipping and handling $0.00 USD
insurance - not offered —

I
ebay

Do M "AT
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Tax $30.00 USD
Total $529.98 USD

Payment $529.98 USD

Payment Method (Total):

I s:2.: uso

Issues with this transaction? .
You have 180 days from the date of the transaction to open a dispute In the Resolution Center.

Need to contact the selter? Log in to your eBay account or click on the link in your purchase email from eBay to see
your order details. For more help visit the eBay Resclution Centre,

@ Questions? Go to the Help Center at: www.paypal.com/help .

Please do not reply to this emall. This mailbox is not monitored and you will not receiva a response. Far assistance, loginto *
your PayPal account and click Help in the top right corner of any PayPal page or please conlact us toll free al 1-888-221-1161.
You can receive plain tekt emails instead of HTML emails. To change your Notifications preferences, log in to your account, go
to your Profile, and click My settings.

Copyright © 1988-2019 PayPal, Inc. All rights reserved. PayPal is located at 2211 N. First St,, San Jose, CA
95131. '

PayPal PPX000608:1.1:20661ae2a1f9e
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E-FILED IN OFFICE - JM

CLERK OF STATE COURT
GWINNETT COUNTY, GEORGIA

19-C-03355-54

General Civil and Domestic Relations Case Filing Information Form 5/8/2019 12:16 PM

O Superior or [E State Court of GWINNETT County

For Clerk Use Only

Date Filed Case Number 19-C-03355-54

' MM-DD-YYYY
Plaintiff(s) Defendant(s)
JOHNATHAN ERLER, Individually, and on Behalf of a HASBRO, INC.
Last First Middle L Suffix Prefix Last First Middle L, Suffix Prefix
Class of Similarly Situated Persons WIZARDS OF THE COAST, LLC
Last First Middle L Suffix Prefix Last First Middlel. - Suffix Prefix
Last First Middle I Suffix Prefix Last First Middle L Suffix Prefix
Last First Middle L. Suffix Prefix Last First Middle 1. Suffix Prefix
Plaintiff’s Attorney Matthew Q. Wetherington, Esq. Bar Number 339638 Self-l!ep;'esented O

Check One Case Type in One Box

General Civil Cases Domestic Relations Cases
0 Automaobile Tort 0 Adoption
0O Civil Appeal a Dissolution/Divorce/Separate
O Contract Maintenance
0o Garnishment O Family Violence Petition
O General Tort O Paternity/Legitimation
0o Habeas Corpus O Support -IV-D
0 Injunction/Mandamus/Other Writ m| Support - Private (non-1V-D)
a Landlord/Tenant .0 Other Domestic Relations
- a Medical Malpractice Tort
O Product Liability Tort ____Post-Judgment — Check One Case Type
a Real Pfopeny o Contempt .
o Restraining Petition 0O Non-payment of child support,
® Other General Civil medical support, or alimony
0 Modification
O Other/Administrative
a Check if the action is related to another action(s) pending or previously pending in this court involving some or all

of the same parties, subject matter, or factual issues. If so, provide a case number for each.

€Case Number Case Number

= I hereby certify that the documents in this filing, including attachments and exhibits, satisfy the requirements for
redaction of personal or confidential information in 0.C.G.A. § 9-11-7.1.

0O Is an interpreter needed in this case? }f so, provide the fanguage(s) required.

Language(s) Required

O Do you or your client need any disability accommodations? If so, please describe the accommodation request. .

Version L118
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S.cT Corporation

TO: Tarrant Sibley
Hasbro, Inc.
1027 Newport Ave

Pawtucket, Rl 02861-2500

Service of Process
Transmittal
05/31/2019

CT Log Number 535582534

RE: Process Served in Georgia

FOR: Hasbro, Inc. (Domestic State: RI)

ENCLOSED ARE COPIES OF LEGAL PROCESS RECEIVED BY THE STATUTORY AGENT OF THE ABOVE COMPANY AS FOLLOWS:

TITLE OF ACTION:
DOCUMENT(S) SERVED:

COURT/AGENCY:

NATURE OF ACTION:

ON WHOM PROCESS WAS SERVED:

DATE AND HOUR OF SERVICE:
JURISDICTION SERVED :
APPEARANCE OR ANSWER DUE:

ATTORNEY(S) /| SENDER(S):

ACTION ITEMS:

SIGNED:
ADDRESS:

TELEPHONE:

Johnathan Erler, et al., Pltf. vs. Hasbro, Inc. and Wizards of the Coast, LLC, Dfts.
Summons, Complaint, Attachment(s)

Gwinnett County State Court, GA
Case # 19C0335554

Plaintiffs demand a trial by jury for all claims.

C T Corporation System, Lawrenceville, GA

By Process Server on 05/31/2019 at 10:52

Georgia

Within 30 days after service, exclusive of the day of service

Matthew Q. Wetherington
Werner Wetherington, P.C.
2860 Piedmont Rd., NE
Atlanta, GA 30305

SOP Papers with Transmittal, via UPS Next Day Air , 12X212780129608785
Image SOP

Email Notification, Christine Meehan cmeehan@hasbro.com

Email Notification, Tarrant Sibley Tarrant.Sibley@hasbro.com

Email Notification, Robert Turner Robert.Turner@Hasbro.com

C T Corporation System

289 S Culver St.
Lawrenceville, GA 30046-4805
214-932-3601

Page 1 of 2/ AP

Information displayed on this transmittal is for CT
Corporation's record keeping purposes only and is provided to
the recipient for quick reference. This information does not
constitute a legal opinion as to the nature of action, the
amount of damages, the answer date, or any information
contained in the documents themselves. Recipient is
responsible for interpreting said documents and for taking
appropriate action. Signatures on certified mail receipts
confirm receipt of package only, not contents.
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S.cT Corporation

TO: Tarrant Sibley
Hasbro, Inc.
1027 Newport Ave
Pawtucket, Rl 02861-2500

RE: Process Served in Georgia

FOR: Hasbro, Inc. (Domestic State: RI)

DOCKET HISTORY:
DOCUMENT(S) SERVED: DATE AND HOUR OF SERVICE:

By Process Server on 05/16/2019 at
15:10

Service of Process
Transmittal
05/31/2019

CT Log Number 535582534

TO: CT LOG NUMBER:
Tarrant Sibley 535490002
Hasbro, Inc.

Page 2 of 2/ AP

Information displayed on this transmittal is for CT
Corporation's record keeping purposes only and is provided to
the recipient for quick reference. This information does not
constitute a legal opinion as to the nature of action, the
amount of damages, the answer date, or any information
contained in the documents themselves. Recipient is
responsible for interpreting said documents and for taking
appropriate action. Signatures on certified mail receipts
confirm receipt of package only, not contents.
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E-FILED IN OFFICE - JM
CLERK OF STATE COURT
GWINNETT COUNTY, GEORGIA

- ' 19-C-03355-S4
IN THE STATE COURT OF GWINNETT COUNTY 51812018 Jots Pot

STATE OF GEORGIA Pl d L Lhnefe?
‘ LERKg: E 8k

"JOHNATHAN ERLER,
Individually, and on behalf of

a Class of Similarly Situated Persons, CIVIL ACTION 19-C-03355-S4
: NUMBER:

PLAINTIFF

Vs
HASBRO, INC., and
WIZARDS OF THE COAST, LLC,

DEFENDANT

SUMMONS

TO THE ABOVE NAMED DEFENDANT: HASBRO, INC.

You are hereby summoned and required to file with the Clerk of said court and serve upon the Plaintiff's attorney, whose name
and address is:
Matthew Q. Wetherington, Esq. and Robert N. Friedman, Esq.
Werner Wetherington PC
2860 Piedmont Rd NE :
Atlanta, GA 30305

an answer to the complaint which is herewith served upon you, within 30 days after service of this summons upon you, exclusive of
the day of service. If you fail to do so, judgment by default will be taken against you for the relief demanded in the complaint.

This -8TH day of MAY , 20 19

Richard T. Alexander, Jr.,
Clerk of State Court

weputy Clerk
. .

INSTRUCTIONS: Attach addendum Sheet for additional parties if needed, make notation on this sheet if addendum sheet is used.

SC-1 Rev. 2011
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E-FILED IN OFFICE - UM
CLERK OF STATE COURT
GWINNETT COUNTY, GEORGIA

19-C-03355-S4
5/23/2019 2:48 PM

IN THE STATE COURT OF GWINNETT COUNTY W XZ M '
LERK OF COURT

STATE OF GEORGIA

JOHNATHAN ERLER, GRANT SHINDO,
CYNTHIA MOREN, RYAN JAQUES, THOMAS

. BELLO, JORDAN POLLACK, MICHAEL CIVIL ACTION NO.
APPERSON, AARON PINKHAM, ANDREW
SCHWEIG, ALDEN RANDALL, MICHAEL 19-C-03355-S4

RANTON, BRANDON PETTIT, THOMAS
RODRIGUEZ, BILAL AWADALLAH. IZAAK
KEMP, THOMAS COX, MARK LAROCHE,
TRAVIS HENLEY, IAN NYTES, MITCHELL
LEVY, ULISES MORENO-ORTEGA, JAMES
LEA, CHARLES DECELLES, CAMERON
BURGER, NATHAN KUJACZNSKI, MICHAEL
LEE, JARED LIEBOWITZ, and AARON SMITH,
Individually, and on Behalf of a Class of Similarly
Situated Persons, ‘ : :

Yy

Plaintiffs,
V.

 HASBRO, INC,, and.
" WIZARDS OF THE COAST, LLC,

_ Defendants.

FIRST AMENDED CLASS ACTION COMPLAINT

| Hasbro, Inc. (“Hasbro”), atoy and board game company, acting in concert with its
'isﬁbsidiary, Wizards of the Coast, LLC (“Wizards”), listed for purchase one of its collectable
:card-game products, Magic the Gathering, War of the Spark Mythic Edition (“WSME?”), on
_Hasbro’s eBay store. Plaintiffs and the proposed class members entered into a binding contract
to purchase WSME on Hasbro’s eBay store and received written confirmation of their purchase.
‘Defendants then unilaterally cancelled the sales contract of Plaintiffs, and other similarly situated

persons, without legal authority. Plaintiffs and the proposed class members were thus denied the

benefit of their purchase. Because WSME was a limited-edition product that is now sold out,
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Plaintiffs and the proposed class members can now only obtain WSME at its substantially higher

fair market value.

L.

PARTIES

1. Plaintiff Johnathan Erler isa conﬁrmed pnrchaser of WSME that had his sales
contract canceled by Defendants without his consent. Plaintiff Johnathan Erler is a
citizen and resident of Gwinnett County, Georgia. By bringing this action, Plaintiff
Johnathan Erler avails himself of the jurisdiction of this Court.

2. Plaintiff Grant Shindo is a confirmed purchaser of WSME that had his sales
contract canceled by Defendants without hlS consent. Plamtiff Grant Shindo is a citizen
and resident of Hawaii. By brmgmg this action, Plaintiff Grant Shmdo avails himself of
the jurisdiction of this Court.

3. Plaintiff Cynthia Moren is a conﬁrmed purchaser of WSME that had his sales
contract canceled by Defendants without his consent. Plaintiff Cynthia Moren is a citizen
and resident of California. By brmgmé this action Plamtlff Cynthia Moren avails herself
of'the jurisdiction of this Court.

4. P]ainthff Ryan Jaques is a confirmed purchaser of WSME that had his sales
contract canceled by Defendants without his consent. Plaintiff Ryan Jaques is a citizen
and resident of Colorado. By bringing this actioh, Plaintiff Ryan Jaques avails himself of
the jurisdiction of this Court. | - -

5. Plaintiff Thomas Bello is a confirmed purchaser of WSME that had his sales
contract canceled i)y Defendants withoilt his consent. Plaintiff Thomas Bello is a citizen
and resident of Florida. By bringing this aciicn, Plaintiff Thornas Bello avails himself of

e e 4 e e

the jurisdiction of this Court.

S

[2]
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6. Plaintiff Jordan Pollack is a conﬁrmed.purchaser of WSME that had his sales
contract canceled by Defendants without his consent. Plaintiff Jo'rdan.Pollack is a citizen
and resident of Illinois. By bringing this action, Plaiﬁtiff]ordan Pollack avails himself of
the jurisdiction of this Court. |

7. Plaintiff Michael Apperson is a confirmed purchaser of WSME that had his sales
contract canceled by Defendants without his consent. Plaintiff Michael Apperson is a
citizen and resident of Kentucky. By bringing this action, Plaintiff Michael Apperson
avails himself of the jurisdiction of this Court.

8. Plaintiff Aaron Pinkham is a confirmed purchaser of WSME that had his sales
contract canceled by Defendants without his cc;nsent. Plaintiff Aaron Pinkham is a
citizen and resident of Massachusetts. By bringing this aétion, Plaintiff Aaron Pinkham
avails hirﬁself of the jurisdiction of this Céurt.

9. Plaintiff Andrew Schweig is a confirmed purchaser of WSME that had his sales
contract céncéled by Defendants without his consent. Plaintiff Andrew Schweig is a .
citizén anci resident of Massachusetts. By bringing this action, Plaintiff Andrew Schweig
avails himself of the jurisdictién of this Court.

10.  Plaintiff Alden Randail isa conﬁfmed purchaser of WSME that had his sales
contract canceied by Defendants wi'thout his'coﬁsent. Plaintiff Alden Randall is a citizen
and resident of Miﬁnesota. | By bringiﬁg this a'ction, Plaintiff Alden Randall avails
himself of the jurisdiction of this C;uﬂ. |

11.  Plaintiff Michael Rantolr% isa cémﬁrmed purchaser of WSME that had his sales
contract canceled by Defendants without his consent. Plaintiff Michael Ranton is a

citizen'and resident of Missouri—By bringing this action; Plaintiff Michael Ranton avails™

B3]
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himself of the jurisdiction of this Court.

12.  Plaintiff Brandon Peﬁit is a confirmed purchaser of WSME that had his sales
contract canceled by Defendants without his consent. Plaintiff Brandon Pettit is a citizen
and resident of Nevada. By bringing this action, Plaiﬁtiff Brandon Pettit avails himself of
the jurisdiction of this Court.

13.  Plaintiff Thomas Rodriguez is a confirmed purchaser of WSME that had his sales
contract canceled by Defendants without his consent. Plaintiff Thomas Rodriguez is a
citizen and resident of New Jersey. By bringing this action, Plaintiff Thomas Rodriguez
avails himself of the jurisdiction of this Court.

14. | Plaintiff Bilal Awadallah is a cénﬁrmed purchaser of WSME that had his sales
contract canceled by Defe'ndants witﬁout his consent. Plaintiff Bilal Awadallah is a
citiéen and resident of New York. By bringing this action, Ple;intiff Biial Awadallah
av;':lils himself of the 5urisdiction of this Cburt. o

iS. Pléintiff Izaak Kemp is a confirmed purchaser of WSME that had his sales
contract calnceled.by Defendants witholxt his coﬁseﬁt: Plaintiff [zaak Kemp is a citiéen
and resident of Ohio. By bringing this action, flaintiff I.zaak Kemp avails himself of the
jurisdiction of this Court. o |

16.  Plaintiff Thomas Cox is a conﬁrmed. purchaser of WSME that had his sales
contract canceled by Defendants without his consent; Plaintiff Thomas Cox Ais é citizen
and resident of Pennsylvania. By bringing .this action, Plaintiff Thomas Cox avails
himself of the juris;diction of this Cc;un; | |

17.  Plaintiff Mark' Laroche is a confirmed purchaser of WSME that had his sales

contract canceled by Defendants without his consent. Plaintiff Mark Laroche is a citizen

[4]
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and resident of Rhode Island. By bringing this action, Plaintiff Mark Laroche avails
himself of the jurisdiction of this Court.

18.  Plaintiff Travis Henley is a confirmed purchaser of WSME that had his sales
contract canceled by D.efendant's without his consent. Plaintiff Travis Henley is a citizen
and resident of South Carolina. By bringing this action, Plaintiff Travis Henley avails
himself of the jurisdiction of this Court.

19.  Plaintiff Ian Nytes is a confirmed purchaser of WSME that had his sales contract
canceled by Defendants without his consent. Plaintiff Ian Nytes is a citizen and resident
of Wisconsin. By bringing this action, Plaintiff Ian Nytes avails himself of the
jurisdictiqn of thfs Court. |

20. Plaintiff Mitchell Levy is a confirmed purchaser of WSME that had his sales
contract canceled by Defendants without his consent'. Plaintiff Mitchell Levy is a citizen
and resident of Marylz;nd. By bringing this acfion, Plaintiff Mitchell Levy avails himself
of the jurisdiction of this Court, o |

21.  Plaintiff Ulises Moreno-Ortega is a confirmed purchaser of WSME that had his
sales contract canceled by Defendants w'ithout his consent. Plaintiff Ulises Moreno-
Ortega is a citizen and resideﬁt of Utah. By brir.ugir;g this action', Pléintiff Ulises Moreno-
Ortega avails himself of the jurisdiction of this.Co'urt. |

22.  Plaintiff James Lea is a confirmed purchaser of WSME that had his sales contract
éanceled by Defenciahts withdut his consent. I;léintiff James Lea is a citizen and resident
of Texas. ‘By bringing thig action, Plaiﬁtiff Jarﬁés Lea avails hirgsel'f of the jurisdiction of

this Court.

237=Plaintiff Charles DeCelles is'a'confirmed purchaser of WSME that had his sales
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contract canceled by Defendants without his consent. Plaintiff Charles DeCelles is a
citizen and résident of Arizona. By bringing this action, Plaintiff Charles DeCelles avails
himself of the jurisdiction of this Court.

24.  Plaintiff Cameron Burger is a confirmed purchaser of WSME that had his sales
contract canceled by Defendants without his consent. Plaintiff Cameron Burger is a
citizen and resident of Virginia. By bringing this action, Plaintiff Cameron Burger avails
himself of the jurisdiction of this Court.

25.  Plaintiff Nathan Kujacznski is a confirmed purchaser of WSME that had his sales
contract canceled by Defendants without his consent. Plaintiff Nathan Kujacznski is a
citizen and resident of Michigan. By bringing.'this action, Plaintiff Nathan Kujacznski
avails himsélf of the jurisdiction of this Court. | |

26.  Plaintiff Michael Lee is a confirmed purchaser of WSME that had his sales
contract canceled by Defendants without h.is'consent. Pl:aintiff Miéhael Le;: isa citizen
and resident of Virginia. By bringing- this action, Pléintiff Michael‘ Lee avails himself of
the jurisdiction of thi; éourt.

27.  Plaintiff Jared Liebowité is a confirmed purchaser of WSME that had his sales
contract canceléd by Deféndanfs \.Nithout his coﬁsent. Plaintiff Jared Liebowitz is a
citizen and resident of Pennsylvania. BSI B;inéing this "action, Plaintiff Jared Liebowitz
avails hlmself of the jurisdiction of thns Court.

28. Plamtlff Aaron Smith a confirmed purchaser of WSME that had his sales contract
canceled by Defendants Wlthout his consent. Plamtlff Aaron Smith is a citizen and
resident of Washmgton By brmgmg thlS action, Plamtlff Aaron Smlth avalls himself of

the Jurlsdlctlon of thls Court. _—

[6]
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29.  Hasbro is a corporation registered t6 do business in Georgia that is subject to the
jurisdiction of this Court. Hasbro may be served through its registered agent, C T
Corporation System, at 289 S Culver St, Lawrenceville, GA, 30046. Venue is proper as
to Hasbro because it maintains a registered office in Gwinnett County. Hasbro is further
subject to the jurisdiction of the Court for, among others, the following reasons:

29.1 A nonresident defendant is subject to personal jurisdiction under the
Georgia long-arm statute by virtue of doing business in Georgia, by
contracting with Georgia residents pursuant to contracts to be performed
in part in Georgia, and/or by cpmmitting torts where one or more elements
ofthe to& occuﬁed in Géorgia. Hasbro has engaged in such
business in Georéia. | |

29.2 It knowingly, intentionally, and deliberatel& placed WSME into the stream
of commerce ﬁnder circumstances such that Hasbro should reasonably
anticipate being haled into court in Gebrgia to answer claims about the
sale of its prodﬁct in Georgia. .

29.3 It regularly doés busineés in Gcorgié, solicits business in Georgia, derives
substantial revenue from g‘ood.s c)>r séfvices in Georgia, derives substantial

‘ revenue from Georgia reéidénts \;ia infe;mét sales, ﬁas agents or
‘ ' representativeé or officers dr employees m Georgié, maintains an office in
Georgia, and has subsidiaries or business affiliates in Georgia.

29.4 It places its products into the stream of commerce by targeting Georgia

consumers through approved distributors in the State.

1
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29.5
29.6

29.7

29.8
29.9
29.10

29.11

29.12

29.13
29.14

29.15

It has come into the courts of Georgia, without ever claiming a lack of
jurisdiction, to answer claims about its producfs in Georgia.

It has been a party seeking relief or review in cases where it has
purposefully availed itself of the jurisdiction of the courts of Georgia.
It has a regular plan for the distribution of its products in Georgia with the
goal of achieving a commercial benefit from the sale of products in
Georgia.

It engages in national marketing of its products that intentionally pervade
into the Georgia market.

It targets marketing specific to Georgia.

Tt oversees aspects of its products from within Georgia.

It holds patents and trademarks \yhich it ciefnands must be honored in
éeorgia. |

It has contractual agreements with Georgia. co;ﬁpanies to use its
trademarks in Georgia; specif"lca;lly including Magic the Gathering and
WSME.

It has purposefull); availed itself of'the privilege ’and benefits of
conducting busiheés m Georgia.

Its négligent acts b;)th inside ’and oufside Georgia caused injury within
Georgia.

The claims in this action are connected with and/or relate t6 its

extensive contacts with Georgia.

[8]
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29.16 Georgia has an interest in adjudicating this dispute which occurred, at least

in part, in Georgia, and which involved actions that caused harm to

Georgia residents.

29.17 Allowing Hasbro to escape jurisdiction would improperly allow Hasbro to

wield the Due Process Clause as a territorial shield to avoid interstate

obligations that Hasbro has voluntarily assumed.

30.  Wizards is a limited liability company incorporated in Delaware. Wizards may be

served through its registered agent The Corporation Trust Company at 1209 Orange St,

Wilmington, DE 19801. Venue is proper as to Wizards because it is a joint tortfeasor

with one or more Defendants that reside in Gwinnett County. Wizards is further subject

to the jurisdiction of the Court for, among others, the following reasons:

30.1

30.2

30.3

A nonresident .defendant is subject to personal jurisdiction under the
Georgia lc;né-arm statute By virtue of doing business iﬁ Georgia, by
contracting with Georgia residenté pursuant to contracts to be performed
in part in Gep?gia, and/or by committing torts where one or more elements
of'the fort occurred in Geoéié. Wizards has engaged in such

business in Geérgia. | |

It knowingly, inteﬁtionally, and deliberately placed WSME into the stream
ofcémmerce uﬁder circumstz;nces sﬁch fhai Wizards should |
reasonably anticipate being haled. into cour‘t in Georgia to answer claims
abbut the sale of its pr;)duct iﬁ Georgia.

It regularly does business in Georgia, solicits business in Georgia, derives

substantial revenue from goods or services in Georgia, derives substaritial ——

[9]
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304

30.5

30.6
30.7
30.8

30.9

30.10

30.11
30.12

| 30.13

revenue from Georgia resideﬁts via internet sales, has agents or
repvresentatives or officers or employees in Georgia, maintains an office in
Georgia, and has subsidiaries or business affiliates in Georgia.

It places its products into the stream of commerce by targeting Georgia
consumers through approved distributors in the State.

It has a regular plan for the distribution of its products in Georgia with the
goal of achieving a commercial benefit from the sale of products in
Georgia.

It engages in national marketing of its products that intentionally pervade
int'o the Georgia marke.t.

It ltarge.ts rﬁar‘keting specific to Georgia.

It oversees. aspects of.its p;oducts from Within Geofgia.

It holds patents and trademarks \;vhich it demands rriusf be honored in
Georg{é. |

It has contractual .agrcenﬂénts ;vith Georgia companies to use its
trademérks in Géorgia, spéciﬁcally includin;g Magic the Géthering and
WSME.

It haé purpéseﬁllly avéiled .itsélf 0f t‘he. pfivilége and vber.l-eﬁts of
ponduéting business in Georgia.

Its negligent aéts both inside and.outside Georgia caused injury within
Georgia. | )

The claims in this action ar.e connectéd with and/ordre‘late té its

extensive contacts with Georgia.

[10]
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30.14 Georgia has an interest in adjudicating this dispute which occurred, at least
in part, in Georgia, and which involved actions that caused harm to
Georgia residents.

30.15 Allowing Wizards to escape jurisdiction would improperly allow Wizards
to wield the Due Process Clause as a territorial shield to avoid interstate
obligations that Wizards has voluntarily assumed.

STATEMENT OF FACTS

31.  Onor about April 18, 2019, Hasbro and Wizards announced the sale of WSME on
its website. According to the announcement, WSME is limited to 12,000 units and would
be sold exclusively on “Hasbro's eBay store sférting Wednesday, May 1 at.3 p.m. ET
(noon PT/8 p.m. GMT). Limit 2 per person. There will be no reprinfs of War of the
Spark Mythic Edition—once it's gone, it's gone.”'

32.  OnMayl, 20i9, each Plaintiff purchaséd 6ne of more units 6f WSME from
Defendants using Defendants’. eBay store. ' | |

33. On or abqut May 1, 2019, each Plaintiff received written confirmation of their
purchase of uﬁits .of WSME from Defendants’ eBay store. (Representative copy attached
as Exhibit 1). o

34.  OnMay 1, 2019, each Plaiﬁtiff transferred payment to Ijefendants for units of
WSME at the listed price. | |

35. Oh or about May 1, 2019, each Plaintiff réceived written confirmation that their
payment fér uni';s. of WSME at the listed brice was accepted by Defendants.

(Representative copy attached as Exhibit 2).

! https://magic.wizards.com/en/articles/archive/news/war-spark-mythic-edition-2019-04-18
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36.  Each Plaintiff had a valid contract with Defendants for the purchase of WSME at
the listed price. |

37.  Each Plaintiff later received notification that Defendants had breached their
contract with Plaintiffs and unilaterally canceled their purchase of units of WSME
without their consent.

38. When Plaintiffs received notice that Defendants had breached their sales contract,
the fair market value of WSME had increased substantially.

39.  Due to Defendants’ actions, Plaintiffs were denied the benefit of their purchase.
40.  Due to Defendants’ actions, Plaintiffs’ only ob‘tion is to purchase units of WSME
at its substantially higher fair market price from th;rd;party sellers.A | |

41.  Deferdants have not refunded some or all of the Plaintiffs’ purchase money as of
May 10, 2019.

CLASS ACTION ALLEGATIONS

42.  Plaintiffs bring this action as a class action pursuant to O.C.G.A. § 9-11-23,
Individually, a'nd on behalf of the following cla‘sses:

1. All residents of the United States that‘had a confirmed purchase of WSME
from Defendants’ eBay store émd who ;hen subsequently had their
purchase cance'led by, or at the reqﬁest of, Defgndants;

2. A subclass of all residents éf éeorgia that had‘a 'c.onﬁrmed purchase of
WSME from De%endant? eBay store and who then subsequently had their
purchase canceled by, or at the request of, Defendants (Erler subclass);

3. A subclass of all residents of Hawaii that had a confirmed purchase of

WSME from Defendants’ eBay store and who then subsequently had their

[12]
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10.

purchase canceled by, or at the request of, Defendants (Shindo subclass);
A subclass of all residents of California that had a confirmed purchase of
WSME from Defendants’ eBay store and who then subsequently had their
purchase canceled by, or at the request of, Defendants (Moren subclass);
A subclass of all residents of Colorado that had a confirmed purchase of
WSME from Defendants’ eBay store and who then subsequently had their
purchase canceled by, or at the request of, Defendants (Jaques subclass);
A subclass of all residents of Florida that had a confirmed purchase of
WSME from Defendants’ eBay store and who then sub§equently had their
pufchase canceled by, dr at the .request of, D'efendar;ts (Bello subclass);

A Subclass of all residents of Illinois that had a confirmed purchase of
WSME from Defendaﬁts’ eBay store and who then subsequently had their
purchase canée]ed by, or at fhe reqlllest‘of; Defen&ants (Pbilack subclass);
A subplass ofall resiéents of Kentucky that had a confirmed purchase of
WSME from Defendénts’ eBay étore and Who“then subsequently had their
pu;chase canceléd by, or at ti;ne 'r(eque;st of, befendants (Abperson
subcléés); ' | o

A subcla;s of all residents of Massachﬁsetts that had a ’conﬁrmed purchase
of -WSME from Defendants’ e;Bay ;tore and who then subéequently had
t.heir.purchase can;:e'led by, or at the réquest of, Deféndants (Pinkham-
Schweig subclass);

A subclass ofall residé;lts of Miﬁﬁesota that had a confirmed purchasé

of WSME“ﬁ"Fn;DEfeﬁdiﬁts"eBay"stofé‘and“whb then'subsequently-had—
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11

12.

13.

14.

15.

16.

their purchase canceled by, or at the request of, Defendants (Randall

subclass);

A subclass of all residents of Missouri that vhad a confirmed purchase

of WSME from Defendants’ eBay store and vt'ho then subsequently had

their purchase canceled by, or at the request of, Defendants (Ranton

subclass);

A subclass of all residents of Nevada that had a confirmed purchase

of WSME from Defendants’ eBay store and who then subsequently had

their purchase canceled by, or at the request of, Defendants (Pettit

subclass); .' | '

A subclass of all residents of New Jersey that had a confirmed purchase

of WSME from Defendants’ eBay store dnd who then sunsequently had

theit pnrchase eztnceled by, or at the request of, Defendants (Rodriguez

subcletss); | o | |

A subclass of all residents of New York that had a confirmed purchase

of WSME from Defendants’ eBay store and who then subsequently had

their purchase canceled by, or at the request of, Defendants (Awadallah
e

subclass);

A subclass of all residents of Ohio that had a confirmed purchase

of WSME from'Defendants’ eBay store and vwho then subsequently had

their purchase cdnceled by, ot at the request of], Defendants (Kemp

subclass); N

A subclass of all residents of Pennsylvania that had a confirmed purchase

4
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17.

18.

19.

20.

21.

of WSME from Defendants’ eBay store and who then subsequently had
their purchase canceled by, or at the request of, Defendants (Cox-
Liebowitz subclass);

A subclass of all residents of Rhode Island that had a confirmed pﬁrchase
c;f WSME from Defendants’ eBay store and who then subsequently had
their purchase canceled by, or at the request of, Defendants (Laroche
subclass);

A subclass of all residents of South Carolina that had a confirmed
purchase of WSME from Defendants’ eBay store and who then
subsequently had theif burchase canc'eled by, or at the request of,
Defendants (Henley subclass);

A subclass of all residents of Wisconsin that had a confirmed

purchase pf WSME froh Defenda;ts’ eBay store and who then
subsequently h‘lad their pu‘r‘chase <;an<;,eled by, or at the fequest of,
Defendants (Nyfeé s&bcl:lass);

A subclass of all residents of Maryland that had a confirmed

purchase of WSME' from Defe;ldants’ eBay store aﬁd who then
subsequently had théir purcﬁase canceled by, or at th;a request of,

Defendants (Levy subclass);

" A subclass of all residents of Utah that had a confirmed purchase of

WSME from Defendants’ eBay stdre and who then subsequently had their
purchase canceled by, or at thé request of, Defendants (Moreno-Ortega

subclass);

[15]



Case 1:19-cv-02658-AT Document 1-2 Filed 06/11/19 Page 20 of 29

22. A subclass of all residents of Texas that had a confirmed purchase of
WSME from Defendants’ eBay store and who then subsequently had their
purchase canceled by, or at the request of, Defendants (Lea subclass);

23. A subclass of all residents of Arizona that had a confirmed purchase of
WSME from Defendants’ eBay store and who then subsequently had their
purchase canceled by, or at the request of, Defendants (DeCelles -
subclass);

24. A subclass of all residents of Virginia that had a confirmed purchase of
WSME from Defendants’ eBay store and who then subsequently had their
purchase canceled by, or at tne request of, Defendants (Bnrger subclass) ;

25. A subclass of all residents cf Michigan that had a confirmed purchase of
WSME from Defendants eBay store and who then subsequently had their -
purchase canceled by, or at the request of, Defendants (Kujacznski
subclass); and

26. A subclass of all residents of Washington that had a confirmed purchase of
WSME from Defendants eBay store and who then subsequently had their
purchase canceled by, or at the request of Defendants (Smith subclass).

43,  Excluded from the class are Defendants, as well as Defendants employees,
affiliates, officers, and directots, and the Judge presiding over this case. Plaintiffs
reserve the right to amend the defm'itio.n of the class if discovery and/or further
investigation reveals that the ciass defm.ition shculd be expanded or otherwise modfﬁed.

44.  Numerosity / Impracticality of Joinder: The members of the class are so

numerous that joinder of all members would be impractfcal. “The members of the class

[16]
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are easily and readily identifiable from information and records in Defendants’

possession, control, or custody. Plaintiffs do not know the number of persons in the

United States who purchased WSME but reasonably believe that there are more than one

hundred persons in each of the proposed classes.

45.  Commonality and Predominance: There is a well-defined community of

interest and common questions of law and fact that predominate over any questions

affecting the individual members of the class. These common legal and factual

questions, which exist without regard to the individual circumstances of any class

member, include, but are not limited to, the following:

a.

Whether Defendants breached a contractual agreement to provide

units of WSME at the listed price;

Whether Defendants breached their duty of good faith and fair

dealing by canceling a contractual agreement to provide units of

WSME at the listed pnce

Whether Defendants breached their dutles of ordmary care by
failing to approprlately manage its sale of WSME on their eBay
store;

Whether Defendants breached their duties of ordinary care by
failing to approprlately momtor its sale of WSME on their eBay
stdre; and

Whether Defendanfs breached their duties of ordinary care by

failing to promptly notify individuals that purchased WSME of

problems with their purchase.
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v 46.  Typicality: Plaintiffs’ claims are typical of the class claims in that Plaintiffs and
the class members were all denied the benefit of their purchase when Defendants
canceled their sales contract without their consent. As such, Plaintiffs’ claims arise from
the same practices and course of conduct that give rise to the class claims, and Plaintiffs’
claims are based upon the same legal theories as the class claims.
47.  Adequacy: Plaintiffs will fully and adequately protect the interests of the
members of the class and has retained class counsel who are experienced and qualified in
prosecuting class actions, including consumer class actions and other forms of complex
litigation. Neither the Plaintiffs nor their counsel have interests which are contrary to, or
conflicting with, those interésts of the ciass.
48. Superidrity: A class action is superior to all other available methods for the fair -
and efficient adjudication of this contr.ovefsy be;:ause it is economically impracticable for
members of the claéses to prosecute ind.ividual' actions; brosecuﬁon asa .c‘lass action will
eliminate the possibility of repet'itious e.md redundant litigation; and a class action will
enablp c;laims to be handled iﬁ an ord;crly and exr‘)editious maﬁner.

COUNT 1: EREACH OF CONTRACT

49, | By listing WSME on their eBay étére with a “buy it now” price, Defendants made
an offer to sell WSME to individuals at the listed price.
50.  EBay’s terms of service spec?ﬁcélly state that, when an offer for an item is

accepted, it creates a legally binding contract:

» You enter into a legally binding coniract fo 'p'urg:hase an item when you commit to buy
an item, your offer for an item is actepted; or if you have the winning bid (or your bid is
— -otherwise-accepted); — i :

51.  Defendants égreed to eBay’s terms of service when they agreed to sell WSME on

sy



Case 1:19-cv-02658-AT Document 1-2 Filed 06/11/19 Page 23 of 29

their eBay store.

52.  All parties agreed to abide by eBay's user agreement before using eBay's services.
53.  Defendants made an offer by listing WSME with the “Buy It Now” option and
invited anyone who clicked the “Buy It Now” button to-enter into a contract.

54. Plaintiffs, and all those similarly situated, accepted Defendants’ invitation by
clicking the “Buy It Now” button, thereby entering into a “legally binding contract”
pursuant to eBay's user agreement.

55.  Defendants’ eBay listing contained all of the agreement's terms and the
consideration, namely, that Plaintiffs, and all those similarly situated, would receive
WSME and Defendants would receive $249.99, minus a commission from eBay.

56.  Plaintiffs, and all those similarly situgte;i, recéi;'ed written confirmation of their
purchase of units of WSME ﬂoﬁ Defen(;ants:

57.  Plaintiffs, and all those similarly situate'c-l;.réc:eived written confirmation that their
offer to pur.chase uﬁits of WSME was accep;te:ci b); Defendaﬁts.

58. Plaintiffs and all thosé si;nilarly situatéd, réceived written confirmation that their
payment to Défendants for units of WSME was accepted by Defendants.

59. Under these circumste.mces, i’lainﬁffsl ar;d a-ll those similarly situated, entered into
a legally binding cont.ract with Defendan;s fo; iﬁe sale’o'f units of WSME at the listed
price. . | o o |

60.  Under eBay’s Terms of Service, éanéellation is authofize;d if both parties to the
contract consent to the cancéllation. Under such circumstances, neither party will be

charged for the transaction.

61.  Plaintiffs did not consent to cancelling the contract.
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v 62.  Because Plaintiffs, and all those similarly situated, had a legally binding contract
for the purchase of units of WSME at the listed price, Defendants were not permitted to
unilaterally cancel these confirmed purchases.

63.  Defendants’ decision to cancel Plaintiffs’ purchase of units of WSME was a
breach of the legally binding contract between Defendants and Plaintiffs for the sale of
units of WSME at the listed price.
64. Due to Defendants’ actions, Plaintiffs, and all those similarly situated, were
denied the benefit of their bargain. |
65. Due to Defendants’ actions, iPlain'tif’fs, and all those similarly situated, can now
only obtain units of WSME at its substantially higher fair market value.
66.  Asa direct and proximate result of Defendants’ actions, Plaintiffs, and all those
similarly situated, incurred damages, and, as such, Plaintiffs, and all those similarly
situated, are entitled to recover damages in an amount equal to the fair market value of
their purchase. | . |

COUNTAZ: BREACH OF THE DUTY OF GOOD FAITH AND FAIR DEALING
67. By listing WSME on their eBay store with a “buy it now” price, Defendants made
an offer to sell WSME to individuals at the llsted price
68. EBay’s terms of service specifically state that: when an offer for an item is

accepted, it creates a legally binding contract:

» You enter into a legally binding contract to purchase an item when you commit to buy
an item, your offer for an item is accepted, or if you have the winning bid (or your bid is
| otherwise accepted),

~69.” T Deéfendants agreed to'eBay’s terms of service when they agreed-to-sell-WSME-on

their eBay store.
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70.  All parties agreed to abide by eBay's user agreement before using eBay's services.
7t.  Defendants made an offer by listing WSME with the “Buy It Now” option and
invited anyone who clicked the “Buy It Now” button to enter into a contract.

72.  Plaintiffs, and all those similarly situated, accepted Defendants’ invitation by
clicking the “Buy It Now” button, thereby entering into a “legally binding contract”
pursuant to eBay's user agreement. |

73.  Defendants’ eBay listing contained all the agreement's terms and the
consideration, namely, that Plaintiffs, and all those similarly situated, would receive
WSME and Defendants would receive $249.99, minus a commission from eBay.

74. Plaintiffs, and all those similarly situated, received written conﬁrmation of their
purchase of units of WSME from Defendants

75. Plamtlffs and all those similarly sntuated recelved written conﬁrnaatlon that their
offer to purchase units of WSME was accepted by Defendants.

76. Plamtlffs and all those 51mllarly 51tuated received written confirmation that their
payment to Defendants for units of WSME was accepted by Defendants.

77.  Under these circumstances, Plamtlffs and all those similarly situated, entered into
a legally binding contract w1th Defendants for the sale of units of WSME at the listed
price. - |

78.  Under eBay’s ;I'er.ms of Service, cancellatipn is authorized if both parties to the
contract consent to the cancellation. Under'such circumstances, neither party will be
charged for the trancaction.

79. Plamtlffs d1d not consent to cancellmg the contract

80.  Every contract 1mposes an obllgatlon of good faith and falr dealing in its

21
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performance and enforcement.

81.  Because Plaintiffs, and all those simdarly si_tuated, had a legally binding contract
for the purchase of units of WSME at the .listed‘price,‘ Defendants were not permitted to
unilaterally cancel these confirmed purchases.

82.  Defendants’ decision to cancel Plaintiffs ’s purchase of units of WSME was a
breach of Defendants’ duty of good faith and fair dealing that was implied in its contract
with Plaintiffs for the sale of units of WSME at the listed price.

83. Due to Defendants’ actions, Plaintiffs, and all those similarly situated, were
denied the benefit of their bargain.

84. Due 'to‘Defendants’ actions, Plaintiffs, and all those similarly situated, can now
only obtain units of WSME at its substantial]y higher fair market value. |

8s. As a direct and proximate result of Defendan"rs’ actions, Plaintiffs, and all those
similarly situated, incurred darnages, and, as such, Plaintiffs, and all those similarly
situated, are entitled to recover damages:in an amount equal to the fair market value of

their purchase.

COUNT 3: NEGLIGENCE
86.  Defendants had a duty of ordinary care to ensure that (1; rts eBay store was
managed properly, (2) its hstmg for the sale of WSME was setup properly, (3) its sale of
WSME was properly monitored; and (4) purchasers of WSME were promptly notified of
any problems with thelr purchase
87.  Defendants breached their duty of ordrnary care by
9)) | Failing to properly manage its eBay store during the sale of WSME;

(2)  Failing to properly list the sale of WSME on its eBay store;

[22]




Caa.

L

v.

Case 1:19-cv-02658-AT Document 1-2 Filed 06/11/19 Page 27 of 29

(3)  Failing to properly monitor the ;ale of WSME on its eBay store;
and
4 Failing to promptly notify purchasers of WSME of problems with
their purchase.
88. Due to Defendants’ actions, Plaintiffs, and all those similarly situated, were
denied the benefit of their bargain.
89. Due to Defendants’ actions, Plaintiffs, and all those similarly situated, can now
only obtain units of WSME at its substantially higher fair market value.
90. Asa dir_ect and proximate result of Defendants’ actions, Plaintiffs, and all those
similarly situated, incurred damage‘s,' >a_1nd, as such, Plaintiffs, and allvth‘ose similarly -
situated, are entitled to recover damages in an amount to equa! to the fair market value of
their purchase. |

JURY DEMAND

91.  Plaintiffs demand a trial by jury for all claims.

DAMAGES AND‘PRAYER FOR RELIEF
92.  Plaintiffs pray for thé following reiief:
a. | An.c')rAer certifying th}s a'ctfion aé a class action, appointing Plaintiffs as
clasg represent.ative, énd appointiﬁg Pla'mtiffs’ counsel as Ieaci class
céunse]; | - o
b. All compensatory dar.na:ges on all applicable claims in an amount to be
proven at trial and allowed by law; and
F All other and further relief that the Court.deems appropriate and just under

the circumstances.

23]
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v This 10th day of May 2019.
WERNER WETHERINGTON, P.C.

/s/ Matthew Q. Wetherington
MATTHEW Q. WETHERINGTON
Georgia Bar No. 339639
ROBERT N. FRIEDMAN
Georgia Bar No. 945494

2860 Piedmont Rd., NE
Atlanta, GA 30305
770-VERDICT
matt@wernerlaw.com
robert@wernerlaw.com

[24]



- -

Case 1:19-cv-02658-AT Document 1-2 Filed 06/11/19 Page 29 of 29
E-FILED IN OFFICE - UM
CLERK OF STATE COURT
GWINNETT COUNTY, GEORGIA
19-C-03355-S4

General Civil and Domestic Relations C Filing 1 tion F
ic Relations Case Filing Information Form 5/8/2019 12:16 PM

(J Superior or (1] State Court of GWINNETT County
For Clerk Use Only
Date Filed Case Number 19-C-03355-54
MM-DD-YYYY

Plaintiff(s) Defendant(s)
JOHNATHAN ERLER, Individually, and on Behalf of a HASBRO, INC.
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::'J@ CT Corporation Service of Process
Transmittal
06/05/2019

CT Log Number 535616017
TO: Tarrant Sibley
Hasbro, Inc.
1027 Newport Ave
Pawtucket, Rl 02861-2500

RE: Process Served in Delaware

FOR: Wizards of the Coast LLC (Domestic State: DE)

ENCLOSED ARE COPIES OF LEGAL PROCESS RECEIVED BY THE STATUTORY AGENT OF THE ABOVE COMPANY AS FOLLOWS:

TITLE OF ACTION: é?tHNATHAN ERLER, et al., Pltfs. vs. HASBRO, INC and WIZARDS OF THE COAST, LLC,
s.
DOCUMENT(S) SERVED: SUMMONS, CLASS ACTION COMPLAINT
COURT/AGENCY: GWINNETT COUNTY - STATE COURT, GA
Case # 19C0335554
NATURE OF ACTION: Defendants breached their duty of ordinary care
ON WHOM PROCESS WAS SERVED: The Corporation Trust Company, Wilmington, DE
DATE AND HOUR OF SERVICE: By Process Server on 06/05/2019 at 10:58
JURISDICTION SERVED : Delaware
APPEARANCE OR ANSWER DUE: Zzirt\?iizr:ew days after service of this summons upon you, exclusive of the day of
ATTORNEY(S) / SENDER(S): Matthew Q. Wetherington

Werner Wetherington, P.C.
2860 Piedmont Rd., NE
Atlanta, GA 30305
ACTION ITEMS: SOP Papers with Transmittal, via UPS Next Day Air , 12X212780120321574
Image SOP
Email Notification, Christine Meehan cmeehan@hasbro.com
Email Notification, Tarrant Sibley Tarrant.Sibley@hasbro.com

Email Notification, Robert Turner Robert.Turner@Hasbro.com

SIGNED: The Corporation Trust Company
ADDRESS: 1209 N Orange St

Wilmington, DE 19801-1120
TELEPHONE: 302-658-7581

Page 1 of 1/SS

Information displayed on this transmittal is for CT
Corporation's record keeping purposes only and is provided to
the recipient for quick reference. This information does not
constitute a legal opinion as to the nature of action, the
amount of damages, the answer date, or any information
contained in the documents themselves. Recipient is
responsible for interpreting said documents and for taking
appropriate action. Signatures on certified mail receipts
confirm receipt of package only, not contents.
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GWINNETT COUNTY, GEORGIA
IN THE STATE COURT OF GWINNETT COUNTY 19-C-03355-54

5/8/2019 12:16 PM

STATE OF GEORGIA /ﬁ@% VA M
JOHNATHAN ERLER, |
Individually, and on behalf of

a Class of Similarly Situated Persons,

CIVIL ACTION 19-C-03355-S4
NUMBER:

PLAINTIFF

VS.
HASBRO, INC., and

~ i
= i

- "-’3(./5

WIZARDS OF THE COAST, LLC, = oF
= H®

£ 23

o s

= ’__"(D

DEFENDANT = prge

O T

TOE5

e ¢ {27

SUMMONS

TO THE ABOVE NAMED DEFENDANT: WIZARDS OF THE COAST, LLC

Xon(lj czllre hereby summoned and required to file with the Clerk of said court and serve upon the Plaintiff's attorney, whose name
and address is:

Matthew Q. Wetherington, Esq. and Robert N. Friedman, Esq.
Werner Wetherington PC

2860 Piedmont Rd NE
Atlanta; GA 30305

an answer to the complaint which is herewith served upon you, within 30 days after service of this summons upon you, exclusive of
the day of service. If you fail to do so, judgment by default will be taken against you for the relief demanded in the complaint.
This___ 8TH day of MAY , 2019

Richard T. Alexander, Jr.,
Clerk of State Court

ByW-QN‘—\r‘\y\
%Deputy Clerk '

INSTRUCTIONS: Attach addendum sheet for additional parties if needed, make notation on this sheet if addendum sheet is used.
SC-1 Rev. 2011
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MM-DD-YYYY
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Last First Middle 1. Suffix Prefix Last First Middle 1. Suffix Prefix
Last First Middle L. Suffix Prefix Last First Middle L. Suffix Prefix
Last First Middle 1. Suffix Prefix Last First Middle 1. Suffix Prefix

Plaintiff's Attorney Matthew Q. Wetherington, Esq.

Bar Number 339639

Self-Represented []

Check One Case Type in One Box

P T
=
General Civil Cases Domestic Relations Cases ' ;féjzj
| Automobile Tort a Adoption E »* AR
O Civil Appeal O Dissolution/Divorce/Separate;'— }Iv‘ﬁ«—w: et
0 Contract Maintenance = | n;} o
O Garnishment O Family Violence Petition e Ny
o General Tort a Paternity/Legitimation w | = ;j_ ;
] Habeas Corpus O Support - IV-D = ';:f}: '
d Injunction/Mandamus/Other Writ O Support - Private (non-IV-D) ’
a Landlord/Tenant O Other Domestic Relations
a Medical Malpractice Tort
a Product Liability Tort Post-Judgment - Check One Case Type
O Real Property O Contempt
o Restraining Petition O Non-payment of child support,
o Other General Civil medical support, or alimony

] Modification
O Other/Administrative

Check if the action is related to another action(s) pending or previously pending in this court involving some or all
of the same parties, subject matter, or factual issues. If so, provide a case number for each.

Case Number Case Number

I hereby certify that the documents in this filing, including attachments and exhibits, satisfy the requirements for
redaction of personal or confidential information in 0.C.G.A. § 9-11-7.1.

Is an interpreter needed in this case? If so, provide the language(s) required.
Language(s) Required

Do you or your client need any disability accommodations? If so, please describe the accommodation request.

Version 1.1.18
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E-FILED IN OFFICE - JM

CLERK OF STATE COURT
GWINNETT COUNTY, GEORGIA

19-C-03355-S4

5/23/2019 2:48 PM

IN THE STATE COURT OF GWINNETT COUNTY ;ﬁ 4; d %/ M
STATE OF GEORGIA LERK OF STATE COURT

JOHNATHAN ERLER, GRANT SHINDO,
CYNTHIA MOREN, RYAN JAQUES, THOMAS
BELLO, JORDAN POLLACK, MICHAEL
APPERSON, AARON PINKHAM, ANDREW
SCHWEIG, ALDEN RANDALL, MICHAEL
RANTON, BRANDON PETTIT, THOMAS
RODRIGUEZ, BILAL AWADALLAH. IZAAK
KEMP, THOMAS COX, MARK LAROCHE,
TRAVIS HENLEY, IAN NYTES, MITCHELL
LEVY, ULISES MORENO-ORTEGA, JAMES
LEA, CHARLES DECELLES, CAMERON
BURGER, NATHAN KUJACZNSKI, MICHAEL
LEE, JARED LIEBOWITZ, and AARON SMITH,

Individually, and on Behalf of a Class of Similarly
Situated Persons,

CIVIL ACTION NO.

19-C-03355-54

Wy - N 6102

Plaintiffs,
V.

I

HASBRO, INC., and
WIZARDS OF THE COAST, LLC,

Defendants.

FIRST AMENDED CLASS ACTION COMPLAINT

Hasbro, Inc. (“Hasbro”), a toy and board game company, acting in concert with its
subsidiary, Wizards of the Coast, LLC (“Wizards™), listed for purchase one of its collectable
card-game products, Magic the Gathering, War of the Spark Mythic Edition (“WSME”), on
Hasbro’s eBay store. Plaintiffs and the proposed class members entered into a binding contract
to purchase WSME on Hasbro’s eBay store and received written confirmation of their purchase.
Defendants then unilaterally cancelled the sales contract of Plaintiffs, and other similarly situated

persons, without legal authority. Plaintiffs and the proposed class members were thus denied the

benefit of their purchase. Because WSME was a limited-edition product that is now sold out,
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Plaintiffs and the proposed class members can now only obtain WSME at its substantially higher

fair market value.

L. PARTIES
L. Plaintiff Johnathan Erler is a confirmed purchaser of WSME that had his sales
contract canceled by Defendants without his consent. Plaintiff Johnathan Erler is a
citizen and resident of Gwinnett County, Georgia. By bringing this action, Plaintiff
Johnathan Erler avails himself of the jurisdiction of this Court.
2. Plaintiff Grant Shindo is a confirmed purchaser of WSME that had his sales
contract canceled by Defendants without his consent. Plaintiff Grant Shindo is a citizen
and resident of Hawaii. By bringing this action, Plaintiff Grant Shindo avails himself of
the jurisdiction of this Court.
3. Plaintiff Cynthia Moren is a confirmed purchaser of WSME that had his sales
contract canceled by Defendants without his consent. Plaintiff Cynthia Moren is a citizen
and resident of Calif(;mia. By bringing this action, Plaintiff Cynthia Moren avails herself
of the jurisdiction of this Court.
4, Plaintiff Ryan Jaques is a confirmed purchaser of WSME that had his sales
contract canceled by Defenda;nts without his consent. Plaintiff Ryan Jaques is a citizen
and resident of Colorado. By bringing this action, Plaintiff Ryan Jaques avails himself of
the jurisdiction of this Court.
5. Plaintiff Thomas Bello is a confirmed purchaser of WSME that had his sales
contract canceled by Defendants without his consent. Plaintiff Thomas Bello is a citizen
and resident of Florida. By bringing this action, Plaintiff Thomas Bello avails himself of

the jurisdiction of this Court.

[2]
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6. Plaintiff Jordan Pollack is a confirmed purchaser of WSME that had his sales
contract canceled by Defendants without his consent. Plaintiff Jordan Pollack is a citizen
and résideﬁt of Illinois. By bringing this action, Plaintiff Jordan Pollack avails himself of
the jurisdiction of this Court.

7. Plaintiff Michael Apperson is a confirmed purchaser of WSME that had his sales
contract canceled by Defendants without his consent. Plaintiff Michael Apperson is a
citizen and resident of Kentucky. By bringing this action, Plaintiff Michael Apperson
avails himself of the jurisdiction of this Court.

8. ' Plaintiff Aaron Pinkham is a confirmed purchaser of WSME that had his sales
contract canceled by Defendants without his consent. Plaintiff Aaron Pinkham is a
citizen and resident of Massachusetts. By bringing this action, Plaintiff Aaron Pinkham
avails himself of the jurisdiction of this Court.

9. Plaintiff Andrew Schweig is a confirmed purchaser of WSME that had his sales
contract canceled by Defendants without his consent. Plaintiff Andrew Schweig is a
citizen and resident of Massachusetts. By bringing this action, Plaintiff Andrew Schweig
avails himself of the jurisdiction of this Court.

10.  Plaintiff Alden Randall is a confirmed ;;urchaser of WSME that had his sales
contract canceled by Defendants without his consent. Plaintiff Alden Randall is a citizen
and resident of Minnesota. By bringing this action, Plaintiff Alden Randall avails
himself of the jurisdiction of this Court.

11.  Plaintiff Michael Ranton is a confirmed purchaser of WSME that had his sales
contract canceled by Defendants without his consent. Plaintiff Michael Ranton is a

citizen and resident of Missouri. By bringing this action, Plaintiff Michael Ranton avails

3]
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himself of the jurisdiction of this Court. (
12.  Plaintiff Brandon Pettit is a confirmed purchaser of WSME that had his sales
contract canceled by Defendants without his consent. Plaintiff Brandon Pettit is a citizen
and resident of Nevada. By bringing this action, Plaintiff Brandon Pettit avails himself of
the jurisdiction of this Court.

13.  Plaintiff Thomas Rodriguez is a confirmed pﬁrchaser of WSME that had his sales
contract canceled by Defendants without his consent. Plaintiff Thomas Rodriguez is a
citizen and resident of New Jersey. By bringing this action, Plaintiff Thomas Rodriguez
avails himself of the jurisdiction of this Court.

14.  Plaintiff Bilal Awadallah is a confirmed purchaser of WSME that had his sales
contract canceled by Defendants without his consent. Plaintiff Bilal Awadallah is a
citizen and resident of New York. By bringing this action, Plaintiff Bilal Awadallah
avails himself of the jurisdiction of this Court.

15.  Plaintiff Izaak Kemp is a confirmed purchaser of WSME that had his sales
contract canceled by Defendants without his consent. Plamtiff Izaak Kemp is a citizen
and resident of Ohio. By bringing this action, Plaintiff Izaak Kemp avails himself of the
jurisdiction of this Court.

16.  Plaintiff Thomas Cox is a confirmed purchaser of WSME that had his sales
contract canceled by Defendants without his consent. Plaintiff Thomas Cox is a citizen
and resident of Pennsylvania. By bringing this action, Plaintiff Thomas Cox avails
himself of the jurisdiction of this Court.

17.  Plaintiff Mark Laroche is a confirmed purchaser of WSME that had his sales

contract canceled by Defendants without his consent. Plaintiff Mark Laroche is a citizen

[4]
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and resident of Rhode Island. By bringing this action, Plaintiff Mark Laroche avails
himself of the jurisdiction of this Court.

18.  Plaintiff Travis Henley is a confirmed purchaser of WSME that had his sales
contract canceled by Defendants without his consent. Plaintiff Travis Henley is a citizen
and resident of South Carolina. By bringing this action, Plaintiff Travis Henley avails
himself of the jurisdiction of this Court.

19. ‘ Plaintiff Ian Nytes is a confirmed purchaser of WSME that had his sales contract
canceled by Defendants without his consent. Plaintiff Ian Nytes is a citizen and resident
of Wisconsin. By bringing this action, Plaintiff Ian Nytes avails himself of the
jurisdiction of this Court.

20.  Plaintiff Mitchell Levy is a confirmed purchaser of WSME that had his sales
contract canceled by Defendants without his consent. Plaintiff Mitchell Levy is a citizen
and resident of Maryland. By bringing this action, Plaintiff Mitchell Levy avails himself
of the jurisdiction of this Court.

21.  Plaintiff Ulises Moreno-Ortega is a confirmed purchaser of WSME that had his
sales contract canceled by Defendants without his consent. Plaintiff Ulises Moreno-
Ortega is a citizen and resident of Utah. By bringing this action, Plaintiff Ulises Moreno-
Ortega avails himself of the jurisdiction of this Court.

22.  Plaintiff James Lea is a confirmed purchaser of WSME that had his sales contract
canceled by Defendants without his consent. Plaintiff James Lea is a citizen and resident
o'f Texas. By bringing this action, Plaintiff James Lea avails himself of the jurisdiction of
this Court.

23.  Plaintiff Charles DeCelles is a confirmed purchaser of WSME that had his sales

[5]
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contract canceled by Defendants without his consent. Plaintiff Charles DeCelles is a
citizen and resident of Arizona. By bringing this action, Plaintiff Charles DeCelles avails
himself of the jurisdiction of this Court.

24.  Plaintiff Cameron Burger is a confirmed purchaser of WSME that had his sales
contract canceled by Defendants without his consent. Plaintiff Cameron Burger is a
citizen and resident of Virginia. By bringing this action, Plaintiff Cameron Burger évails
himself of the jurisdiction of this Court.

25.  Plaintiff Nathan Kujacznski is a confirmed purchaser of WSME that had his sales
contract canceled by Defendants without his consent. Plaintiff Nathan Kujacznski is a
citizen and resident of Michigan. By bringing this action, Plaintiff Nathan Kujacznski1
avails himself of the jurisdiction of this Court.

26.  Plaintiff Michael Lee is a confirmed purchaser of WSME that had his sales
contract canceled by Defendants without his consent. Plaintiff Michael Lee is a citizen
and resident of Virginia. By bringing this action, Plaintiff Michael Lee avails himself of
the jurisdiction of this Court.

27.  Plaintiff Jared Liebowitz is a confirmed purchaser of WSME that had his sales
contract canceled by Defendants without his consent. Plaintiff Jared Liebowitz is a
citizen and resident of Pennsylvania. By bringing this action, Plaintiff Jared Liebowitz
avails himself of the jurisdiction of this Court.

28.  Plaintiff Aaron Smith a confirmed purchaser of WSME that had his sales contract
canceled by Defendants without his consent. Plaintiff Aaron Smith is a citizen and
resident of Washington. By bringing this action, Plaintiff Aaron Smith avails himself of

the jurisdiction of this Court.
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¢

29.  Hasbro is a corporation registered to do business in Georgia that is subject to the

jurisdiction of this Court. Hasbro may be served through its registered agent, C T

Corporation System, at 289 S Culver St, Lawrenceville, GA, 30046. Venue is proper as

to Hasbro because it maintains a registered office in Gwinnett County. Hasbro is further

subject to the jurisdiction of the Court for, among others, the following reasons:

29.1

29.2

293

29.4

A nonresident defendant is subject to personal jurisdiction under the

Georgia long-arm statute by virtue of doing business in Georgia, by

‘contracting with Georgia residents pursuant to contracts to be performed

in part in Georgia, and/or by committing torts where one or more elements
of the tort occurred in Georgia. 'Hasbro has engaged in such

business in Georgia. .

It knowingly, intentionally, and deliberately placed WSME into the stream
of commerce under circumstances such that Hasbro should reasonably
anticipate being haled into court in Georgia to answer claims about the
sale of its product in Georgia. |

It rfagularly does business in Georgia, solicits business in Georgia, derives
substantial revenue from goods or services in Georgia, derives substantial
revenue from Georgia residents via internet sales, has agents or
representatives or officers or employees in Georgia, maintains an office in
Georgia, and has subsidiaries or business affiliates in Georgia.

It places its products into the stream of commerce by targetiné Georgia

+

consumers through approved distributors in the State.

[7]
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29.5 It has come into the courts of Georgia, without ever claiming a lack of
jurisdiction, to answer claims about its products in Georgia.

29.6 It has been a party seeking relief or review in cases where it has
purposefully availed itself of the jurisdiction of the courts of Georgia.

29.7 It has a regular plan for the distribution of its products in Georgia with the
goal of achieving a commercial benefit from the sale of products in
Georgia.

29.8 It engages in national marketing of its products that intentionally pervade
into the Georgia market.

29.9 It targets marketing specific to Georgia.

29.10 It oversees aspects of its products from within Georgia.

29.11 It holds patents and trademarks which it demands must be honored in
Georgia.

29.12 1t has contractual agreements ;)vith Georgia companies to use its
trademarks in Georgia, specifically including Magic the Gathering and
WSME.

29.13 It has purposefully availed itself of the privilege and benefits of
conducting business in Georgia.

29.14 Tts negligent acts both inside and outside Georgia caused injury within
Georgia.

29.15 The claims in this action are connected with and/or relate to its

extensive contacts with Georgia.
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29.16 Georgia has an interest in adjudicating this dispute which occurred, at least

29.17

.

in part, in Georgia, and which involved actions that caused harm to
Georgia residents.

Allowing Hasbro to escape jurisdiction would improperly allow Hasbro to
wield the Due Process Clause as a territorial shield to avoid interstate

obligations that Hasbro has voluntarily assumed.

30.  Wizards is a limited liability company incorporated in Delaware. Wizards may be

served through its registered agent The Corporation Trust Company at 1209 Orange St,

Wilmington, DE 19801. Venue is proper as to Wizards because it is a joint tortfeasor

with one or more Defendants that reside in Gwinnett County. Wizards is further subject

to the jurisdiction of the Court for, among others, the following reasons:

30.1

30.2

30.3

A nonresident defendant is subject to personal jurisdiction under the
Georgia long-arm statute by virtue of doing business in Georgia, by
contracting with Georgia residents pursuant to contracts to be performed
in part in Georgia, and/or by committing torts where one or more elements
of the tort occurred in Georgia. Wizards has engaged in such

business in Georgia.

It knowingly, intentionally, and deliberately placed WSME into the stream
of commerce under circumstances such that Wizards should

reasonably anticipate being haled into court in Georgia to answer claims
about the sale of its product in Georgia.

It regularly does business in Georgia, solicits business in Georgia, derives

substantial revenue from goods or services in Georgia, derives substantial

[9]
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304

30.5

30.6

30.7

30.8

30.9

30.10

30.11

30.12

30.13

revenue from Georgia residents via internet sales, has agents or
representatives or officers or employees in Georgia, maintains an office in
Georgia, and has subsidiaries or business affiliates in Georgia.

It places its products into the stream of commerce by targeting Georgia
consumers through approved distributors in the State. |

It has a regular plan for the distribution of its products in Georgia with the
goal of achieving a commercial benefit from the sale of products in
Georgia.

It engages in national marketing of its products that intentionally pervade
into the Georgia market.

It targets marketing specific to Georgia.

It oversees aspects of its products from within Georgia.

It hold.s patents and trademarks which it demands must be honored n
Georgia.

It has contractual agreements with Georgia companies to use its
trademarks in Georgia, specifically including Magic the Gathering and
WSME.

It has purposefully availed itself of the privilege and benefits of
conducting business in Georgia.

Its negligent acts both inside and outside Georgia caused injury within
Georgia.

The claims in this action are connected with and/or relate to its

extensive contacts with Georgia.

[10]
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30.14 Georgia has an interest in adjudicating this dispute which occurred, at least
in part, in Georgia, and which involved actions that caused harm to
Georgia residents.

30.15 Allowing Wizards to escape jurisdiction would improperly allow Wizards
to wield the Due Process Clause as a territorial shield to avoid interstate
obligations that Wizards has voluntarily assumed.

STATEMENT OF FACTS

31.  Onor about April 18, 2019, Hasbro and Wizards announced the sale of WSME on
its website. According to the announcement, WSME is limited to 12,000 units and would
be sold exclusively on “Hasbro's eBay store starting Wednesday, May 1 at 3 p.m. ET
(noon PT/8 p.m. GMT). Limit 2 per person. There will be no reprints of War of the
Spark Mythic Edition—once it's gone, it's gone.”’

32. On May 1, 2019, each Plaintiff purchased one or more units of WSME from
Defendants using Defendants’ eBay store.

33.  Onor about May 1, 2019, each Plaintiff received written confirmation of their
purchase of units of WSME from Defendants’ eBay store. (Representative copy attached
as Exhibit 1).

34 On May 1, 2019, each Plaintiff transferred payment to Defendants for units of
WSME at the listed price.

3s. On or about May 1, 2019, each Plaintiff received written confirmation that their
payment for units of WSME at the listed price was accepted by Defendants.

(Representative copy attached as Exhibit 2).

! https://magic.wizards.com/en/artic1es/archive/news/wér-spark-mythic-edition-2019-04-1 8

[11]
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36.  Each Plaintiff had a valid contract with Defendants for the purchase of WSME at
the listed price. |

37.  Each Plaintiff later received notification that Defendants had breached their
contract with Plaintiffs and unilaterally canceled their purchase of units of WSME
without their consent.

38. When Plaintiffs received notice that Defendants had breached their sales contract,
the fair market value of WSME had increased substantially.

39.  Due to Defendants’ actions, Plaintiffs were denied the benefit of their purchase.

40.  Due to Defendants’ actions, Plaintiffs’ only option is to purchase units of WSME

at its substantially higher fair market price from third-party sellers.
41.  Defendants have not refunded some or all of the Plaintiffs’ purchése money as of
May 10, 2019.

CLASS ACTION ALLEGATIONS

42.  Plaintiffs bring this action as a class action pursuant to O.C.G.A. § 9-11-23,
Individually, and on behalf of the following classes:

l. All residents of the United States that had a confirmed purchase of WSME
from Defendants’ eBay store and who then subsequently had their
purchase canceled by, or at the request of, Defendants;

2. A subclass of all residents of Georgia that had a confirmed purchase of
WSME from Defendants’ eBay store and who then subsequently had their
purchase canceled by, or at the request of, Defendants-(Erler subclass);

3. A subclass of all residents of Hawaii that had a confirmed purchase of

WSME from Deféndants’ eBay store and who then subsequently had their

[12]
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10.

purchase canceled by, or at the request of, Defendants (Shindo subclass);
A subclass of all residents of California that had a confirmed purchase of
WSME from Defendants’ eBay store and who then subsequently had their
purchase canceled by, or at the request of, Defendants (Moren subclass);
A subclass of all residents of Colorado that had a confirmed purchase of
WSME from Defendants’ eBay store and who then subsequently had their
purchase canceled by, or at the request of, Defendants (Jaques subclass);
A subclass of all residents of Florida that had a confirmed purchase of
WSME from Defendants’ eBay store and who then subsequently had their
purchase canceled by, or at the request of, Defendants (Bello subclass);

A subclass of all residents of Illinois that had a confirmed purchase of
WSME from Defendants’ eBay store and who then subsequently had their
purchase canceled by, or at the request of, Defendants (Pollack subclass);
A subclass of all residents of Kentucky that had a confirmed purchase of
WSME from Defendants’ eBay store and who then subsequently had their
purchase canceled by, or at the request of, Defendants (Apperson
subclass);

A subclass of all residents of Massachusetts that had a confirmed purchase
of WSME from Defendants’ eBay store and who then subsequently had
their purchase canceled by, or at the request of, Defendants (Pinkham-
Schweig subclass);

A subclass of all residents of Minnesota that had a confirmed purchase

of WSME from Defendants’ eBay store and who then subsequently had

[13]
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11.

12.

13.

14.

15.

16.

their purchase canceled by, or at the request of, Defendants (Randall

subclass);

- A subclass of all residents of Missouri that had a confirmed purchase

of WSME from Defendants’ eBay store and who then subsequently had
their purchase canceled by, or at the ;equest of, Defendants (Ranton
subclass);

A subclass of all residents of Nevada that had a confirmed purchase

of WSME from Defendants’ eBay store and who then subsequently had
their purchase canceled by, or at the request of, Defendants (Pettit
subclass);

A subclass of all residents of New Jersey that had a confirmed purchase
of WSME from Defendants’ eBay store and who then subsequently had
their purchase canceled by, or at the request of, Defendants (Rodriguez
subclass);

A subclass of all residents of New York that had a confirmed purchase
of WSME from Defendants’ eBay store and who then subsequently had

their purchase canceled by, or at the request of, Defendants (Awadallah

subclass);

-A subclass of all residents of Ohio that had a confirmed purchase

of WSME from Defendants’ eBay store and who then subsequently had
their purchase canceled by, or at the request of, Defendants (Kemp
subclass);

A subclass of all residents of Pennsylvania that had a confirmed purchase

[14]
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17.

18.

19.

20.

21.

of WSME from Defendants’ eBay store and who then subsequently had
their purchase canceled by, or at the request of, Défendaflts (Cox-
Liebowitz subclass);

A subclass of all residents of Rhode Island that had a confirmed purchase
of WSME from Défendants’ eBay store and who then subsequently had
their purchase canceled by, or at the request of, Defendants (Laroche
subclass);

A su{:>class of all residents of South Carolina that had a confirmed
purchase of WSME from Defendants’ eBay store and who then
subsequently had their purchase canceled by, or at the request of,
Defendants (Henley subclass);

A subclass of all residents of Wisconsin that had a confirmed

purchase of WSME from Defendants’ eBay store and who then
subsequently had their purchase canceled by, or at the request of,
Defendants (Nytes subclass);

A subclass of all residents of Maryland that had a confirmed

purchase of WSME from Defendants’ eBay store and who then
subsequently had their purchase canceled by, or at the request of,
Defendants (Levy subclass); '

A subclass of all residents of Utah that had a confirmed purchase of
WSME from Defen&ants’ eBaj/ store and who then suBsequently had their
purchase canceled by, or at the request of, Defendants (Moreno-Ortega

subclass);

[15]
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22.

23.

24.

25.

26.

A subclass of all residents of Texas that had a confirmed purchase of
WSME from Defendants’ eBay store and who then subsequently had their
purchase canceled by, or at the request of, Defendants (Lea subclass);

A subclass of all residents of Arizona that had a confirmed purchase of
WSME from Defendants’ eBay store and who then subsequently had their
purchase canceled by, or at the request of, Defendants (DeCelles
subclass);

A subclass of all residents of Virginia that had a confirmed purchase of
WSME from Defendants’ eBay store and who then subsequently had their
purchase canceled by, or at the request of, Defendants (Burger subclass);
A subclass of all residents of Michigan that ‘had a confirmed purchase of
WSME from Defendants’ eBay store and who then subsequently had their
purchase canceled by, or at the request of, Defendants (Kujacznski
subclass); and -

A subclass of all residents of Washington that had a confirmed purchase of
WSME from Defendants’ eBay store and who then subsequently had their

purchase canceled by, or at the request of, Defendants (Smith subclass).

43.  Excluded from the class are Defendants, as well as Defendants’ employees,

affiliates, officers, and directors, and the Judge presiding over this case. Plaintiffs

reserve the right to amend the definition of the class if discovery and/or further

\

investigation reveals that the class definition should be expanded or otherwise modified.

44. Numerosity / Impracticality of Joinder: The members of the class are so

numerous that joinder of all members would be impractical. The members of the class

[16]
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are easily and readily identifiable from information and records in Defendants’
possession, control, or custody. Plaintiffs do not know the ‘number of persons in the
United States who purchased WSME but reasonably believe that there are more than one
hundred persons in each of the proposed classes.

45.  Commonality and Predominance: There is a well-defined community of
interest and common questions of law and fact that predominate over any questions
affecting the individual members of the class. These common legal and factual
questions, which exist without regard to the individual circumstances of any class
member, include, but are not limited to, the following:

a. Whether Defendants breached a contractual agreement to provide
units of WSME at the listed price;

b. Whether Defendants breached their duty of good faith and fair
dealing by canceling a contractual agreement to provide units of
WSME at the listed price;

c. Whether Defendants breached their duties of ordinary care by
failing to appropriately manage its sale of WSME on their eBay
store; \

d. Whether Defendants breached their duties of ordinary care by
failing to appropriately monitor its sale of WSME on their eBay
store; and

e. Whether Defendants breached their duties of ordinary éare by
failing to promptly notify individuals that purchased WSME of

problems with their purchase.

[17]
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46. Typicality: Plaintiffs’ claims are typical of the class claims in that Plaintiffs and
the class members were all denied the benefit of their purchase ;zvhen Defendants
canceled their sales contract without their consent. As such, Plaintiffs’ claims arise from
the same practices and course of conduct that give rise to the class claims, and Plaintiffs’
claims are based upon the same legal theories as the class claims.
47. Adeqﬁacy: Plaintiffs will fully and adequately protect the interests of the
members of the class and has retained class counsel who are experienced and qualified in
prosecuting class actions, including consumer class actions and other forms of complex
litigation. Neither the Plaintiffs nor their counsel have interests which are contrary to, or
conflicting with, those interests of the class.
48. Superiority: A class action is superior to all other available methods for the fair
and efficient adjudication of this controversy because it is economically impracticable for
members of the classes to prosecute individual act/ions; prosecution as a class action will
eliminate the possibility of repetitious and redundant litigation; and a class action will
enable claims to be handled in an orderly and expeditious manner.

COUNT 1: BREACH OF CONTRACT
49. By listing WSME on their eBay store with a “buy it now” price, Defendants made
an offer to sell WSME to individuals at the listed price.
50.  EBay’s terms of service specifically state that, when an offer for an item is

accepted, it creates a legally binding contract:

« You enter into a legally binding contract to purchase an item when you commit to buy
an item, your offer for an item is accepted, or if you have the winning bid (or your bid is
otherwise accepted), '

51.  Defendants agreed to eBay’s terms of service when they agreed to sell WSME on

[18]
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their eBay store.

52.  Allparties agreed to abide by eBay's user agreement before using eBay's services.
53.  Defendants made an offer by listing WSME with the “Buy It Now” option and
invited anyone who clicked the “Buy It Now” button to enter into a contract.

54.  Plaintiffs, and all those similarly situated, accepted Defendants’ invitation by
clicking the “Buy It Now” button, thereby entering into a “legally binding contract”
pursuant to eBay's user agreement.

55.  Defendants’ eBay listing contained all of the agreement's terms and the
consideration, namely, that Plaintiffs, and all those similarly situated, would receive
WSME and Defendants would receive $249.99, minus a commission from eBay.

56. Plaintiffs, and all those similarly situated, received written confirmation of their
purchase of units of WSME from Defendants.

57. Plaintiffs, and all those similarly situated, received written confirmation that their
offer to purchase units of WSME was accepted by Defendants.

58. Plaintiffs and all those similarly situated, received written confirmation that their
payment to Defendants for units of WSME was accepted by Defendants.

59.  Under these circumstances, Plaintiffs, and all those similarly situated, entered into
a legally binding contract with Defendants for the sale of units of WSME at the listed
price. N

60.  Under eBay’s Terms é)f Service, cancellation is authorized if both parties to the
contract consent to the cancellation. Under such circumstances, neither party will be
charged for the transaction.

61.  Plaintiffs did not consent to cancelling the contract.

[19]
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62.  Because Plaintiffs, and all those similarly situated, had a legally binding contract
for the purchase of units of WSME at the listed price, Defendants were not permitted to
unilaterally cancel these confirmed purchases.
63.  Defendants’ decision to cancel Plaintiffs’ purchase of units of WSME was a
breach of the legally binding contract between Defendants and Plaintiffs for the sale of
units of WSME at the listed price.
64. Due to Defendants’ actions, Plaintiffs, and all those similarly situated, were
denied the benefit of their bargain. |
65. Due to Defendants’ actions, Plaintiffs, and all those similarly situated, can now
only obtain units of WSME at its substantially higher fair market value.
66.  As adirect and proximate result of Defendants’ actions, Plaintiffs, and all those
similarly situated, incurred damages, and, as such, Plaintiffs, and all those similarly
situated, are entitled to recover damages in an amount equal to the fair market value of
their purchase.

COUNT 2: BREACH OF THE DUTY OF GOOD FAITH AND FAIR DEALING
67. By listing WSME on their eBay store with a “buy it now” price, Defendants made
an offer to sell WSME to individuals at the listed price.
68.  EBay’s terms of service specifically state that, when an offer for an item is

accepted, it creates a legally binding contract:

« You enter into a legally binding contract to purchase an item when you commit to buy
an item, your offer for an item is accepled, or if you have the winning bid (o1 your bid is
otherwise accepted),

69.  Defendants agreed to eBay’s terms of service when they agreed to sell WSME on

their eBay store.
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70.  All parties agreed to abide by eBay's user agreement before using eBay's services.
71.  Defendants made an offer by listing WSME with the “Buy It Now” option and
invited anyone who clicked the “Buy It Now” button to enter into a contract.

72. Plaintiffs, and all those similarly situated, accepted Defendants’ invitation by
clicking the “Buy It Now” button, thereby entering into a “legally binding contract”
pursuant to eBay's user agreement.

73.  Defendants’ eBay listing contained all the agreement's terms and the
consideration, namely, that Plaintiffs, and all those similarly situated, would receive
WSME and Defendants would receive $249.99, minus a commission from eBay.

74. Plaintiffs, and all those similarly situated, reéeived written confirmation of their
purchase of units of WSME from Defendants

75. Plaintiffs, and all those similarly situated, received written conﬁrrhation that their
offer to purchase units of WSME was accepted by Defendants.

76. Plaintiffs, and all those similarly situated, received written confirmation that their
payment to Defendants for units of WSME was accepted by Defendants.

717. Under these circumstances, Plaintiffs, and all those similarly situated, entered into
a legally binding contract with Defendants for the sale of units of WSME at the listed
price.

78.  Under eBay’s Terms of Service, cancellation is authorized if both parties to the
contract consent to the cancellation. Under such circumstances, neither party will be
charged for the transaction.

79.  Plaintiffs did not consent to cancelling the contract.

80.  Every contract imposes an obligation of good faith and fair dealing in its
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performance and enforcement.
81.  Because Plaintiffs, and all those similarly situated, had a legally binding contract
for the purchase of units of WSME at the listed price, Defendants were not permitted to
unilaterally cancel these confirmed purchases.
82.  Defendants’ decision to cancel Plaintiffs ’s purchase of units of WSME was a
breach of Defendants’ duty of good faith and fair dealing that was implied in its contract
with Plaintiffs for the sale of units of WSME at the listed price.
83. Due to Defendants’ actions, Plaintiffs, and all those similarly situated, weré_ '
denied the benefit of their bargain.
84. Due to Defendants’ actions, Plaintiffs, and all those similarly situated, can now
only obtain units of WSME at its substantially higher fair market value.
85. As a direct and pro;(imate result of Defendants’ actions, Plaintiffs, and all those
similarly situated, incurred damages, and, as such, Plaintiffs, and all those similarly
situated, are entitled to recover damages in an amount equal to the fair market value of
their purchase.
. COUNT 3: NEGLIGENCE

86.  Defendants had a duty of ordinary care to ensure that: (1) its eBay store was
managed properly; (2) its listing for the sale of WSME was setup properly; (3) its sale of
WSME was properly monitored; and (4) purchasers of WSME were promptly notified-of
.any problems with their purchase.
87.  Defendants breached their duty of ordinary care by:

(1) Failing to properly manage its eBay store during the sale of WSME,;

2) Failing to properly list the sale of WSME on its eBay store;

-[22]
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?3) Failing to properly monitor the sale of WSME on its eBay store;
and |
4 Failing to promptly notify purchasers of WSME of problems with
their purchase.
88. Due to Defendants’ actions, Plaintiffs, and all those similarly situated, were
denied the benefit of their bargain.
89. Due to Defendants’ actions, Plaintiffs, and all those similarly situated, can now
only obtain units of WSME at its substantially higher fair market value.
90.  As adirect and proximate result of Defendants’ actions, Plaintiffs, and all those
similarly situated, incurred damages, and, as such, Plaintiffs, and all those similarly

situated, are entitled to recover damages in an amount to equal to the fair market value 6f

their purchase.

JURY DEMAND
91.  Plaintiffs demand a trial by jury for all claims.

DAMAGES AND PRAYER FOR RELIEF

92.  Plaintiffs pray for the following relief:

a. An order certifying this action as a class action, appointing Plaintiffs as
class representative, and appointing Plaintiffs’ counsel as lead class
counsel;

b. All compensatory damages on all applicable claims in an amount to be
proven at trial and allowed by law; and

c. All other and further relief that the Court deems appropriate and just under

the circumstances.
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This 10th day of May 2019.
WERNER WETHERINGTON, P.C.

/s/ Matthew Q. Wetherington
MATTHEW Q. WETHERINGTON
Georgia Bar No. 339639
ROBERT N. FRIEDMAN
Georgia Bar No. 945494

2860 Piedmont Rd., NE
Atlanta, GA 30305
770-VERDICT
matt@wernerlaw.com
robert@wernerlaw.com
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

JOHNATHAN ERLER, GRANT
SHINDO, CYNTHIA MOREN, RYAN
JAQUES, THOMAS BELLO, JORDAN
POLLACK, MICHAEL APPERSON,
AARON PINKHAM, ANDREW
SCHWEIG, ALDEN RANDALL,
MICHAEL RANTON, BRANDON
PETTIT, THOMAS RODRIGUEZ, CIVIL ACTION NO.

BILAL AWADALLAH, IZAAK KEMP,
THOMAS COX, MARK LAROCHE,
TRAVIS HENLEY, IAN NYTES,
MITCHELL LEVY, ULISES MORENO-
ORTEGA, JAMES LEA, CHARLES
DECELLES, CAMERON BURGER,
NATHAN KUJACZNSKI, MICHAEL
LEE, JARED LIEBOWITZ, and AARON
SMITH, Individually, and on Behalf of a
Class of Similarly Situated Persons,

Plaintiffs,
V.

HASBRO, INC. and WIZARDS OF THE
COAST LLC,

Defendants.

DECLARATION OF ROBERT TURNER IN SUPPORT OF DEFENDANTS’
NOTICE OF REMOVAL OF CIVIL ACTION TO FEDERAL COURT

I, Robert Turner, hereby declare:

1. I am Senior Attorney, Litigation for Hasbro, Inc. (“Hasbro”™),
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Defendant in the above-captioned case. I have personal knowledge of all facts
stated in this declaration, and if called upon as a witness, I could and would

competently testify thereto.
2. Hasbro is a corporation formed under the laws of the state of Rhode

Island with its principal place of business in Pawtucket, Rhode Island.

I declare under penalty of perjury under the laws of the United States of

America that the foregoing is true and correct.

Executed this 11th day of June, 2019 in Pawtucket, Rhode Island.

Robert Turner
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

JOHNATHAN ERLER, GRANT
SHINDO, CYNTHIA MOREN, RYAN
JAQUES, THOMAS BELLO, JORDAN
POLLACK, MICHAEL APPERSON,
AARON PINKHAM, ANDREW
SCHWEIG, ALDEN RANDALL,
MICHAEL RANTON, BRANDON
PETTIT, THOMAS RODRIGUEZ,
BILAL AWADALLAH, IZAAK KEMP,
THOMAS COX, MARK LAROCHE,
TRAVIS HENLEY, IAN NYTES,
MITCHELL LEVY, ULISES MORENO-
ORTEGA, JAMES LEA, CHARLES
DECELLES, CAMERON BURGER,
NATHAN KUJACZNSKI, MICHAEL
LEE, JARED LIEBOWITZ, and AARON
SMITH, Individually, and on Behalf of a
Class of Similarly Situated Persons,

Plaintiffs,
V.

HASBRO, INC. and WIZARDS OF THE
COAST LLC,

Defendants.

CIVIL ACTION NO.

DECLARATION OF NICHOLAS MITCHELL IN SUPPORT OF

DEFENDANTS’ NOTICE OF REMOVAL OF CIVIL ACTION TO

FEDERAL COURT

I, Nicholas Mitchell, hereby declare:
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1. I am the Managing Attorney for Wizards of the Coast LLC, Defendant
in the above-captioned case. I have personal knowledge of all facts stated in this
declaration, and if called upon as a witness, I could and would competently testify
thereto.

2. Pursuant to a Listing Agreement between Wizards of the Coast LLC,
Hasbro, Inc., and eBay, Inc. (“eBay”), eBay agreed to list and thereby sell a
maximum of 12,000 individual units of a set of War of the Spark Mythic Edition
cards from the card game Magic: The Gathering to purchasers. The item was listed
at $249.99 plus applicable taxes and shipping costs. Only 12,000 units were
manufactured, and Defendants advertised the limited availability of this item.

3.  Demand for this product was unprecedented for eBay and was sold
out in a manner of minutes. Due to technical failures between eBay and a third-
party inventory control service provider, which were wholly outside of Hasbro’s
control, more than 30,000 orders were processed by eBay in excess of the 12,000
units offered by Hasbro through eBay. As a result of lack of inventory, those
excess orders were canceled.

4.  Plaintiffs are seeking damages “substantially higher” than the $249.99

list price of the War of the Spark Mythic Edition for each putative class member
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based on eBay listings by unauthorized third-party sellers. See First Amended
Class Action Complaint ] 38, 40, 65, 84, 89.

5.  Defendants do not acknowledge the presence of any damages here or
allegations of damages based on a secondary market set by unauthorized third
parties. To the extent alleged by Plaintiffs and relevant to the removal sought here,
however, the War of the Spark Mythic Edition has been offered for resale by
unauthorized third parties through eBay for more than twice the original $249.99
sales price.

I declare under penalty of perjury under the laws of the United States of
America that the foregoing is true and correct.

Executed this 11th day of June, 2019 in Seattle, Washington.

2l B

Nicholas Mitchell
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