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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

SCOTT ELSEROAD, EVAN
DOROSHEFF, DAVID ESTEY,
JONATHAN SCHMIDT, DARRICK Case No. 1:23-cv-01449
THOMPSON, RYAN DISHMAN,
BRENT MILLS, MONALISA
BOJORQUEZ, GIL REFAEL, and BEN
LUCKADOOQO, individually and on behalf
of all others similarly situated,

Plaintiffs,
V.

BOSTON FOUNDRY, INC., d/b/a JURY TRIAL DEMANDED
MADE IN COOKWARE,

Defendant.

CLASS ACTION COMPLAINT

Plaintiffs Scott Elseroad, Evan Dorosheff, David Estey, Jonathan Schmidt, Darrick
Thompson, Ryan Dishman, Brent Mills, Monalisa Bojorquez, Gil Refael, and Ben Luckadoo
(“Plaintiffs”), by and through their attorneys of record, upon personal knowledge as to their own
acts and experiences, and upon the investigation of counsel and information and belief as to other
matters, file this complaint against Boston Foundry, Inc., d/b/a Made In Cookware (“MIC” or
“Defendant”) and allege the following:

INTRODUCTION

1. This is a proposed class action against MIC for misleading consumers through its
marketing related to MIC cookware products, including claims related to the cookware being “non-
toxic” or “free from” certain chemicals.

2. In recent years, consumers have become increasingly concerned about using

products that are cleaner and safer for humans, animals, and the environment. As a result,
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consumers are demanding products that are made from more natural ingredients and are
environmentally sounder, including products that cause less harm to the environment through the
product’s materials, manufacture, use, or disposal. Indeed, consumers have poured billions of
dollars into the “ecofriendly” products market.*

3. In a recent report, researchers found that members of “Generation Z” (people born
between roughly 1996 and 2010) are more likely to spend money on companies and brands seen
to be environmentally ethical.> Another report, Nielson’s Global Corporate Sustainability Report,
found that 66% of consumers will spend more on a product if it comes from a sustainable brand,
and that jumps to 73% among millennials. Therefore, companies have a financial incentive to be
more environmentally conscious, or at least appear to be.?

4. This consumer movement toward environmentally friendly products is generally
called the “green” movement. Some companies, like Defendant, deceptively market their products
as environmentally friendly to profit off this growing green movement without actually going
green. This is known as “greenwashing.” “Greenwashing” generally describes the act of
companies misleading consumers regarding the company’s environmental practices or the
environmental benefits of its products or services. Greenwashers do not make notable efforts
toward an environmentally friendly marketplace, certainly not to the extent that they frequently
claim.*

5. MIC claims that their products are free from perfluorooctanoic acid (PFOA), one

of a number of perfluoroalkyl and polyfluoroalkyl substances (PFAS) “forever chemicals,” while

L https://www.foodbusinessnews.net/articles/13133-sustainable-product-market-could-hit-
150-billion-in-us-by-2021

2 https://earth.org/what-is-greenwashing/.

3 1d.

4 https://www.businessnewsdaily.com/10946-greenwashing.html.
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also admitting they are coated with polytetrafluoroethylene (PTFE) and marketing PTFE as safe
and inert. The PTFE compound found in the non-stick coating of MIC cookware is a
fluoropolymer plastic compound that is silicone based and contains both carbon and fluorine.®
PTFE is also part of the PFAS chemical family and has been designated as such under California
law and proposed as a banned PFAS in EU. 8, 7 Despite a lack of research on the impacts of PTFE,
the primary difference between PTFE and other PFAS, like PFOA, is the number of carbon atoms
chained together in the molecular structure. PTFE contains several thousands of carbon atoms
chained together and called a polymer. Other PFAS, like PFOA, only consist of seven to fourteen
carbon atoms and are short chained.®

6. PFAS chemicals, such as PFOA and PTFE, “are very stable and don’t interact much
with other chemicals, so they can be helpful in making products that resist oils, stains, water, and
heat.”® These chemicals raise health and environmental concerns “because they don’t break down
easily and can stay in the environment and in the human body for a long time (which is why they
are sometimes referred to as ‘forever chemicals’).”°

7. California recently took some lawmaking action against the cookware industry for
making “free from” or PFAS-related claims about pots, pans, and other cookware. Pursuant to the

California Safer Food Packaging & Cookware Act of 2021, cookware marketed to or sold to

® https://www.stonefryingpans.com/non-stick-frying-pan-health-risks/.

¢ California Requires New Cookware Chemical Labeling Requirements by January 1%,
JDSupra, Nov. 30, 2022, https://www.jdsupra.com/legalnews/california-requires-new-cookware-
2459164/ (last visited Nov. 3, 2023).

" Is PTFE (Teflon) Safe?, CHEMSEC, Feb. 10, 2022, https://chemsec.org/the-teflon-
chemical-ptfe-is-often-touted-as-a-safe-cousin-of-toxic-pfas-but-is-it-really/ (last visited Nov. 3,
2023) (study found that PFOA was found in water and air near PTFE producing plants).

81d.

® Perfluorooctanoic Acid (PFOA), Perfluorooctane Sulfonate (PFOS), and Related
Chemicals, AM. CANCER SoOCIETY (Mar. 21, 2023), https://www.cancer.org/cancer/risk-
prevention/chemicals/teflon-and-perfluorooctanoic-acid-pfoa.html.

104,
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California residents is restricted from making “chemical-free” claims in promoting their cookware
because those claims are incredibly hard to prove, unlikely to be true, and, therefore, are inherently
misleading to consumers. This is likely a first step to additional legislation across the country that
will address the misleading nature of calling cookware, and consumer products in general, free
from PFAS. Moreover, in addition to being deceptive and misleading, MIC’s free from claims
violate California law.!

8. There are a number of health concerns related to exposure to PFAS. Indeed, the
health concerns surrounding PFOA, a well-known member of the PFAS family because it used to
be a popular ingredient in non-stick and stain resisting coatings, were a hot button issue not too
long ago. PFOA was phased out of production in 2002 due to health-related concerns.?

9. PFOA concerns included that it stays in the human body, as well as in the
environment, for significant periods of time. Health studies on PFOA indicate that people who
have been exposed to the chemical are more at risk for endocrine disruption, cancer, thyroid
disease, bladder, kidney, and testicular cancer, liver damage and disease, and colitis. When PFOA
is used in making non-stick cookware, it can be a significant health risk over time, particularly
because the non-stick coating scratches, peels, and burns off during the cooking process, becoming
a toxic pollutant that may make its way into food or into the air we breathe.

10.  PFAS, like PFOA are used in the process of making PTFE., * Notably, emissions

of PFOA and other PFAS near PTFE producing manufacturing plants have been documented in

11 California Requires New Cookware Chemical Labeling Requirements by January 1%,
JDSUPRA, Nov. 30, 2022, https://www.jdsupra.com/legalnews/california-requires-new-
cookware-2459164/ (last visited June 1, 2023)

12 .US Environmental Protection Agency (EPA). 2017. “Fact Sheet: 2010/2015 PFOA
Stewardship Program.” Retrieved from https://www.epa.gov/assessing-and-managing-chemicals-
under-tsca/fact-sheet-20102015-pfoa-stewardshipprogram#mfg. Accessed April 2017.

¥4,

14 1s PTFE (Teflon) Safe?, supra note 7.
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both China and the United States for years, leading to widespread environmental contamination of
air, soil, water, and food. Additionally, when you heat PTFE up, to cook for example, the long
molecular chain (its’ distinguishing factor from chemicals like PFOA that are known to cause
detrimental health problems) collapses in a short chain, like the molecular makeup of other PFAS.
It is therefore misleading for MIC to represent to consumers that its cookware is “100% non-toxic”
and free from PFOA because the manufacturing process of cookware containing PTFE is ridden
with PFAS and PFOA, and heating PTFE while cooking changes the molecular makeup of PTFE
to one that more closely resembles other PFAS and PFOA.

11.  On October 26, 2022, Consumer Reports (“CR”) published a report from a test it
conduct on “non-toxic” cookware. It tested three nonstick pans that all claimed to be free from
PFAS, including the coatings on the Swiss Diamond, Always, and Red Copper nonstick frying
pans to see if they were really free from PFAS chemicals.® The Swiss Diamond pan had a PTFE
coating and was said to be PFOA-free and used PTFE in its non-stick coating, identical or
substantively similar to MIC’s cookware.

12.  The CR test revealed that the PTFE coated Swiss Diamond pan had measurable
amounts of PFOA and several other PFAS. Specifically, the Swiss Diamond pan had measurable
levels of 16 of the 96 PFAS included in the test and contained PFOA in the PFTE coating, even
though the package said it was PFOA-free.

13.  CR further concluded that PFOA-free should not be displayed on non-stick
cookware using a PTFE coating, because that claim is unreliable and also, consumers looking to

avoid PFAS in cookware should look for products that claim to be “PTFE free”.!

15 Kevin Loria, You Can’t Always Trust Claims on ‘Non-Toxic’ Cookware, CONSUMER
REPORTS, Oct. 26, 2022, https://www.consumerreports.org/toxic-chemicals-substances/you-cant-
always-trust-claims-on-non-toxic-cookware-a4849321487/ (last visited May 25, 2023).

%14,
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14.  MIC claims its cookware is “non-toxic” and “made without PFOAs,” but the
cookware has a PTFE non-stick coating just like the Swiss Diamond pan.

15. Beginning in August of 2023, MIC added a “California Safer Food Packaging and
Cookware Act (AB 1200) Disclosure” page to its website, which admits the intentional addition
of PFAS chemicals, such as PTFE, to its Non-Stick products.t’

16. Prior to the August 2023 addition to its website, MIC uniformly failed to disclose
the use and inclusion of PTFE in its Non-Stick products across its website, through which a
substantial portion of its customers purchase MIC Non-Stick products.

17. MIC was, at all times, aware of the deceptive nature of its “non-toxic” and “free-
from” claims. In or around August of 2023, MIC further removed references to its products being
“non-toxic” and “made without PFOAS” across all webpages concerning its Non-Stick products
within the MIC website.

18.  Thus, prior to August of 2023, any consumer wishing to purchase an MIC Non-
Stick pan could navigate to MIC’s website, research the Non-Stick pans, select a Non-Stick
product, and complete a purchase of what they believed to be a “non-toxic” pan “made without
PFOAs” without ever being notified that the products, in fact, contained PFAS “forever chemicals”
like PTFE.

19. Plaintiffs individually and on behalf of a class of similarly situated individuals,
bring this class action to end Defendant’s deceptive practices and to recover damages from
Defendant’s misconduct.

JURISDICTION AND VENUE

20.  This Court has jurisdiction over all causes of action asserted herein pursuant to 28

17 See California Safer Food Packaging and Cookware Act (AB 1200) Disclosure, MADE
IN COOKWARE, https://madeincookware.com/pages/AB-1200 (last visited October 24, 2023).




Case 1:23-cv-01449 Document 1 Filed 11/28/23 Page 7 of 75

U.S.C. 81332(d), because the aggregate claims of the Class exceed the sum or value of
$5,000,000.00, and there is diversity of citizenship between plaintiffs, who, as alleged below, are
citizens of different states than Defendant.

21.  Venue is proper in this District pursuant to 28 U.S.C. 81391(a)(1) and (2).
Defendant is headquartered in and has its principal place of business in the Austin Division of the
Western District of Texas and substantial acts in furtherance of the alleged improper conduct
occurred within this District.

PARTIES
Plaintiff Scott Elseroad

22, Plaintiff Elseroad is a citizen of Maryland.

23. Plaintiff Elseroad purchased MIC non-stick products, including a Multi-Material
Frying Pan Set, in or around November of 2022 through Defendant’s website.

24.  As described herein, Defendant represented to Plaintiff that the Non-Stick Frying
Pan included in the Multi-Material Frying Pan Set was a non-toxic, non-stick pan made without
PFOAs. Specifically, on the website from which Plaintiff Elseroad purchased the MIC non-stick
products, they were described as “100% non-toxic” and “made without PFOAs.”8

25. Plaintiff trusted and relied upon the representations made by Defendant, as
described herein, when purchasing this product, including but without limitation, that the products
were non-toxic and free from harmful substances, such as PFOAs.

26. Had Plaintiff known the MIC product purchased did not conform to Defendant’s
representations that it was non-toxic and free from harmful substances, such as PFOAs, Plaintiff

would not have purchased the product or would have paid significantly less for it.

18 See Non Stick, MADE IN, https://madeincookware.com/collections/non-stick (last visited
July 3, 2023).
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Plaintiff Evan Dorosheff

27.  Plaintiff Dorosheff is a citizen of Illinois.

28. Plaintiff Dorosheff purchased MIC non-stick products, including 8-inch and 12-
inch Non-Stick Frying Pans, in or around April of 2021 through Defendant’s website.

29.  As described herein, Defendant represented to Plaintiff that these products were
non-toxic, non-stick pans made without PFOAs. Specifically, on the website from which Plaintiff
Elseroad purchased the MIC non-stick products, they were described as “100% non-toxic” and
“made without PFOAs.™°

30. Plaintiff trusted and relied upon the representations made by Defendant, as
described herein, when purchasing this product, including but without limitation, that the products
were non-toxic and free from harmful substances, such as PFOAs.

31. Had Plaintiff known the MIC product purchased did not conform to Defendant’s
representations that it was non-toxic and free from harmful substances, such as PFOAs, Plaintiff
would not have purchased the product or would have paid significantly less for it.

Plaintiff David Estey

32. Plaintiff Estey is a citizen of Illinois.

33. Plaintiff Estey purchased MIC non-stick products, including an 8-inch Non-Stick
Frying Pan, in or around June of 2021 through Defendant’s website.

34.  Asdescribed herein, Defendant represented to Plaintiff that this product was a non-
toxic, non-stick pan made without PFOAs. Specifically, on the website from which Plaintiff Estey

purchased the MIC non-stick products, they were described as “100% non-toxic” and “made

19 See id.
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without PFOAs.”?

35. Plaintiff trusted and relied upon the representations made by Defendant, as
described herein, when purchasing this product, including but without limitation, that the products
were non-toxic and free from harmful substances, such as PFOAs.

36. Had Plaintiff known the MIC product purchased did not conform to Defendant’s
representations that it was non-toxic and free from harmful substances, such as PFOAs, Plaintiff
would not have purchased the product or would have paid significantly less for it.

Plaintiff Jonathan Schmidt

37.  Plaintiff Schmidt is a citizen of North Carolina.

38. Plaintiff Schmidt purchased MIC non-stick products, including Non-Stick Saute
Pans, in or around June of 2023 through a sales representative of Defendant.

39.  As described herein, Defendant represented to Plaintiff that these products were
non-toxic, non-stick pans made without PFOAs. Specifically, the sales representative from whom
Plaintiff Schmidt purchased the MIC non-stick products sent Plaintiff a MIC product catalog. The
catalog described the Non-Stick products as “completely toxin-free” and “made without PFOAs.”

40. Plaintiff trusted and relied upon the representations made by Defendant, as
described herein, when purchasing this product, including but without limitation, that the products
were non-toxic and free from harmful substances, such as PFOAs.

41. Had Plaintiff known the MIC product purchased did not conform to Defendant’s
representations that it was non-toxic and free from harmful substances, such as PFOAs, Plaintiff

would not have purchased the product or would have paid significantly less for it.

20 gee id.
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Plaintiff Darrick Thompson

42. Plaintiff Thompson is a citizen of Washington.

43. Plaintiff Thompson purchased MIC non-stick products, including a 10-inch Non-
Stick Frying Pan, in or around November of 2022 through Defendant’s website.

44.  Asdescribed herein, Defendant represented to Plaintiff that this product was a non-
toxic, non-stick pan made without PFOAs. Specifically, on the website from which Plaintiff
Thompson purchased the MIC non-stick products, they were described as “100% non-toxic” and
“made without PFOAs.”?!

45, Plaintiff trusted and relied upon the representations made by Defendant, as
described herein, when purchasing this product, including but without limitation, that the products
were non-toxic and free from harmful substances, such as PFOAs.

46. Had Plaintiff known the MIC product purchased did not conform to Defendant’s
representations that it was non-toxic and free from harmful substances, such as PFOAs, Plaintiff
would not have purchased the product or would have paid significantly less for it.

Plaintiff Ryan Dishman

47.  Plaintiff Dishman is a citizen of Colorado.

48. Plaintiff Dishman purchased MIC non-stick products, including 8-inch, 10-inch,
and 12-inch Non-Stick Frying Pans, in or around February of 2022 and March of 2023 through
Defendant’s website.

49.  As described herein, Defendant represented to Plaintiff that these products were
non-toxic, non-stick pans made without PFOAs. Specifically, on the website from which Plaintiff

Dishman purchased the MIC non-stick products, they were described as “100% non-toxic” and

21 See id.

10
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“made without PFOAs.”??

50. Plaintiff trusted and relied upon the representations made by Defendant, as
described herein, when purchasing this product, including but without limitation, that the products
were non-toxic and free from harmful substances, such as PFOAs.

51. Had Plaintiff known the MIC product purchased did not conform to Defendant’s
representations that it was non-toxic and free from harmful substances, such as PFOAs, Plaintiff
would not have purchased the product or would have paid significantly less for it.

Plaintiff Brent Mills

52. Plaintiff Mills is a citizen of Kentucky.

53. Plaintiff Mills purchased MIC non-stick products, including Non-Stick Frying
Pans, in or around January of 2023 through a Habitat for Humanity ReStore in Louisville,
Kentucky.

54.  As described herein, Defendant represented to Plaintiff that these products were
non-toxic, non-stick pans made without PFOAs. Specifically, Plaintiff received and reviewed
email advertisements which represented that the MIC Non-Stick Frying Pans contain a “100%
non-toxic coating made without PFOAS.”

55. Plaintiff trusted and relied upon the representations made by Defendant, as
described herein, when purchasing this product, including but without limitation, that the products
were non-toxic and free from harmful substances, such as PFOAs.

56. Had Plaintiff known the MIC product purchased did not conform to Defendant’s
representations that it was non-toxic and free from harmful substances, such as PFOAs, Plaintiff

would not have purchased the product or would have paid significantly less for it.

22 See id.

11
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Plaintiff Monalisa Bojorquez

57. Plaintiff Bojorquez is a citizen of California.

58. Plaintiff Bojorquez purchased MIC non-stick products, including a Non-Stick
Frying Pan, in 2021 through Defendant’s website.

59.  Asdescribed herein, Defendant represented to Plaintiff that this product was a non-
toxic, non-stick pan made without PFOAs. Specifically, on the website from which Plaintiff
Bojorquez purchased the MIC non-stick products, they were described as “100% non-toxic” and
“made without PFOAs.”?3

60. Plaintiff trusted and relied upon the representations made by Defendant, as
described herein, when purchasing this product, including but without limitation, that the products
were non-toxic and free from harmful substances, such as PFOAs.

61. Had Plaintiff known the MIC product purchased did not conform to Defendant’s
representations that it was non-toxic and free from harmful substances, such as PFOAs, Plaintiff
would not have purchased the product or would have paid significantly less for it.

Plaintiff Gil Refael

62.  Plaintiff Refael is a citizen of New York.

63. Plaintiff Refael purchased MIC non-stick products, including a Non-Stick Frying
Pan, in or around January of 2023 through Defendant’s website.

64.  Asdescribed herein, Defendant represented to Plaintiff that this product was a non-
toxic, non-stick pan made without PFOAs. Specifically, on the website from which Plaintiff Refael
purchased the MIC non-stick products, they were described as “100% non-toxic” and “made

without PFOAs.”%*

2 See id.
2 See id.

12
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65. Plaintiff trusted and relied upon the representations made by Defendant, as
described herein, when purchasing this product, including but without limitation, that the products
were non-toxic and free from harmful substances, such as PFOAs.

66. Had Plaintiff known the MIC product purchased did not conform to Defendant’s
representations that it was non-toxic and free from harmful substances, such as PFOAs, Plaintiff
would not have purchased the product or would have paid significantly less for it.

Plaintiff Ben Luckadoo

67.  Plaintiff Luckadoo is a citizen of New York.

68. Plaintiff Luckadoo purchased MIC non-stick products, including an 8-inch Non-
Stick Frying Pan and a Non-Stick Sheet Pan, in or around April of 2023 through Defendant’s
website.

69.  As described herein, Defendant represented to Plaintiff that these products were
non-toxic, non-stick pans and cookware made without PFOAs. Specifically, on the website from
which Plaintiff Luckadoo purchased the MIC non-stick products, they were described as “100%
non-toxic” and “made without PFOAs.”%

70. Plaintiff trusted and relied upon the representations made by Defendant, as
described herein, when purchasing this product, including but without limitation, that the products
were non-toxic and free from harmful substances, such as PFOAs.

71. Had Plaintiff known the MIC product purchased did not conform to Defendant’s
representations that it was non-toxic and free from harmful substances, such as PFOAs, Plaintiff

would not have purchased the product or would have paid significantly less for it.

2 See id.

13
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Defendant

72. Defendant Boston Foundry, Inc. d/b/a Made In Cookware is a Delaware for-profit
corporation headquartered in Austin, Texas and has its principal place of business at 1000 E. Cesar
Chavez Street, Suite 1000, Austin, Texas 78702. The Defendant is a citizen of Texas. The
registered agent for service of process is Corporation Service Company dba CSC - Lawyers
Incorporating Service Company, 211 E. 7th Street, Suite 620, Austin, TX 78701-3218.

73. Boston Foundry, Inc., under the brand name Made In Cookware, manufactures and
sells stainless clad, non-stick, carbon steel, enameled cast iron, and copper cookware. MIC sells
its products both online, including directly from its website, https://madeincookware.com/, and
through online retailers like Amazon or Walmart. Defendant offers a variety of products, including
individual pans, pots, and woks, cookware sets, tabletop sets, knives, and bakeware. MIC markets
its pans, pots, woks, and cookware as “non-toxic” and being made without certain chemicals,
including PFOA:s.

FACTUAL ALLEGATIONS
A. The Green Movement and Greenwashing

74, In recent years, consumers have become significantly more aware and sensitive to
their impact on the environment through the products they purchase and use. As a result, a
movement has developed demanding consumer products that contain natural ingredients and are
environmentally sound, i.e. that do not harm the environment through the product’s ingredients,
manufacture, use, or disposal. The term “Green” is commonly used to describe these products,
and the environmental movement that led to them.

75. In response to consumers’ desire for safe, clean, and natural products, many

companies “greenwash” their products by deceptively claiming that their products are safer or

14
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cleaner than they are. Rather than creating the safe, clean, non-toxic products that consumers
desire, many companies have chosen to “greenwash” their products through deceptive labeling,
suggesting and outright stating that their products are safe, clean, or natural when, in fact, they
contain ingredients that are harmful to humans, animals, and/or the environment, or are otherwise
not clean products.

76.  Greenwashing is the “activities by a company or an organization that are intended
to make people think that it is concerned about the environment, even if its real business practice
actually harms the environment.” Oxford English Dictionary.

77. Environmentalist Jay Westerveld coined the term “greenwashing” in 1986, in a
critical essay inspired by the irony of the “save the towel” movement in hotels that had little impact
beyond saving hotels money in laundry costs. The idea emerged in a period when most consumers
received their news primarily from television, radio, and print media, so they could not fact-check
the way they can today via the internet.

78.  Companies that have engaged in greenwashing on a wide scale have made
headlines over the years. In the mid-"80s, for example, oil company Chevron commissioned a
series of expensive television and print ads to broadcast its environmental dedication. But while
the now-infamous “People Do” campaign ran, Chevron was actively violating the Clean Air Act
and Clean Water Act, as well as spilling oil into wildlife refuges.

79.  Chevron was far from the only corporation making outrageous claims,
unfortunately. In 1991, chemical company DuPont announced its double-hulled oil tankers with
ads featuring marine animals prancing in chorus to Beethoven’s “Ode to Joy.” It turned out the
company was the largest corporate polluter in the U.S. that year.

80. Unfortunately for consumers, false claims of environmental soundness have grown

15
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along with the demand for green products. In a released study, the environmental consulting group
TerraChoice Environmental Marketing found that 98% of more than 2,000 products it surveyed in
North America made false and misleading environmental claims by committing one or more of
what it classified as the “Seven Sins of Greenwashing”2:

a. The Sin of the Hidden Trade-off — committed by suggesting a product is

“green” based on an unreasonably narrow set of attributes without attention
to other important environmental issues;

b. The Sin of No Proof — committed by an environmental claim that cannot be

substantiated by easily accessible supporting information or by a reliable
third-party certification;

C. The Sin of Vagueness — committed by every claim that is so poorly defined

or broad that its real meaning is likely to be misunderstood by the consumer;

d. The Sin of Irrelevance — committed by making an environmental claim that

may be truthful but is unimportant or unhelpful for consumers seeking
environmentally preferable products;

e. The Sin of Lesser of Two Evils — committed by claims that may be true

within the product category but that risk distracting the consumer from the
greater environmental impacts of the category as a whole;

f. The Sin of Fibbing — committed by making environmental claims that are

simply false; and

g. The Sin of Worshipping False Labels — committed by a product that,

through either words or images, gives the impression of third-party

26 http://sinsofgreenwashing.org/.

16
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endorsement where no such endorsement actually exists or fake labels.

81.  Toputitplainly, corporate greed is in these days and corporations, like Defendant,
will do whatever it takes, even in some cases participate in greenwashing or other forms of related
deception to consumers, to appear environmentally conscious, safe, and clean. Recognizing this
problem, the United States Federal Trade Commission (“FTC”) created the “Green Guides” to
help companies avoid making misleading and deceptive claims.?’

B. FTC Regulation of Greenwashing and the Green Guides

82.  Section 5 of the FTC Act prohibits deceptive acts and practices in or affecting
commerce. A representation, omission, or practice is deceptive if it is likely to mislead consumers
acting reasonably under the circumstances and is material to consumers’ decisions.?®

83. In the context of environmental marketing claims, a reasonable basis often requires
competent and reliable scientific evidence. Such evidence consists of tests, analyses, research, or
studies that have been conducted and evaluated in an objective manner by qualified persons and
are generally accepted in the profession to yield accurate and reliable results. Such evidence
should be sufficient in quality and quantity based on standards generally accepted in the relevant
scientific fields, when considered considering the entire body of relevant and reliable scientific
evidence, to substantiate that each of the marketing claims is true.?°

84.  According to the FTC, the following general principles apply to environmental

marketing claims.®

27 See generally 16 C.F.R. § 260—Guide for the User of Environmental Marketing Claims.

28 See FTC Policy Statement on Deception, 103 F.T.C. 110, 174 (1983), available at
https://www.ftc.gov/system/files/documents/public_statements/410531/831014deceptionstmt.pdf

2 Part 260—Guides for the Use of Environmental Marketing Claims, FTC,
https://www.ftc.gov/sites/default/files/attachments/press-releases/ftc-issues-revised-green-
quides/greenguides.pdf, (Mar. 21, 2023).

%16 C.F.R. § 260.3.

17
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a. Qualifications and Disclosures: To prevent deceptive claims, qualifications

and disclosures should be clear, prominent, and understandable. To make
disclosures clear and prominent, marketers should use plain language and
sufficiently large type, should place disclosures in close proximity to the
qualified claim, and should avoid making inconsistent statements or using
distracting elements that could undercut or contradict the disclosure.

b. Distinction Between Benefits of Product, Package, and Service: Unless it is

clear from the context, an environmental marketing claim should specify
whether it refers to the product, the product’s packaging, a service, or just
to a portion of the product, package, or service. In general, if the
environmental attribute applies to all but minor, incidental components of a
product or package, the marketer need not qualify the claim to identify that
fact. However, there may be exceptions to this general principle. For
example, if a marketer makes an unqualified recyclable claim, and the
presence of the incidental component significantly limits the ability to

recycle the product, the claim would be deceptive.

i. Example: A plastic package containing a new shower curtain is labeled
“recyclable” without further elaboration. Because the context of the claim
does not make clear whether it refers to the plastic package or the shower
curtain, the claim is deceptive if any part of either the package or the
curtain, other than minor, incidental components, cannot be recycled.

C. Overstatement of Environmental Attribute: An environmental marketing

claim should not overstate, directly or by implication, an environmental
attribute or benefit. Marketers should not state or imply environmental

benefits if the benefits are negligible.

i. Example: A trash bag is labeled “recyclable” without qualification.
Because trash bags ordinarily are not separated from other trash at the
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f.

landfill or incinerator for recycling, they are highly unlikely to be used
again for any purpose. Even if the bag is technically capable of being
recycled, the claim is deceptive since it asserts an environmental benefit
where no meaningful benefit exists.

Comparative Claims: Comparative environmental marketing claims should

be clear to avoid consumer confusion about the comparison. Marketers

should have substantiation for the comparison.

Example: An advertiser notes that its glass bathroom tiles contain “20%
more recycled content.” Depending on the context, the claim could be a
comparison either to the advertiser’s immediately preceding product or to
its competitors’ products. The advertiser should have substantiation for
both interpretations. Otherwise, the advertiser should make the basis for
comparison clear, for example, by saying “20% more recycled content
than our previous bathroom tiles.”

Certifications and Seals of Approval: It is deceptive to misrepresent,

directly or by implication, that a product, package, or service has been
endorsed or certified by an independent third party. A marketer’s use of an
environmental certification or seal of approval likely conveys that the
product offers a general environmental benefit (see § 260.4) if the
certification or seal does not convey the basis for the certification or seal,

either through the name or some other means.

Example: An advertisement for paint features a “GreenLogo” seal and the
statement “GreenLogo for Environmental Excellence.” This
advertisement likely conveys that: (1) the GreenLogo seal is awarded by
an independent, third-party certifier with appropriate expertise in
evaluating the environmental attributes of paint; and (2) the product has
far-reaching environmental benefits. If the paint manufacturer awarded
the seal to its own product, and no independent, third-party certifier
objectively evaluated the paint using independent standards, the claim
would be deceptive.

Biodegradable Claims: It is deceptive to misrepresent, directly or by

implication, that a product or package is degradable, biodegradable, oxo-

degradable, oxo-biodegradable, or photodegradable. A marketer making an
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unqualified degradable claim should have competent and reliable scientific
evidence that the entire item will completely break down and return to

nature within a reasonably short period of time after customary disposal.

i. Example: A marketer advertises its trash bags using an unqualified
“degradable” claim. The marketer relies on soil burial tests to show that
the product will decompose in the presence of water and oxygen.
Consumers, however, place trash bags into the solid waste stream, which
customarily terminates in incineration facilities or landfills where they
will not degrade within one year. The claim is, therefore, deceptive.

g. Free-Of Claims: It is deceptive to misrepresent, directly or by implication,

that a product, package, or service is free of, or does not contain or use, a
substance. A truthful claim that a product, package, or service is free of, or
does not contain or use, a substance may nevertheless be deceptive if: (1)
the product, package, or service contains or uses substances that pose the
same or similar environmental risks as the substance that is not present; or

(2) the substance has not been associated with the product category. 3

I. Example: A package of t-shirts is labeled “Shirts made with a chlorine-
free bleaching process.” The shirts, however, are bleached with a process
that releases a reduced, but still significant, amount of the same harmful
byproducts associated with chlorine bleaching. The claim overstates the
product’s benefits because reasonable consumers likely would interpret it
to mean that the product’s manufacture does not cause any of the
environmental risks posed by chlorine bleaching.

h. Non-Toxic Claims: It is deceptive to misrepresent, directly or by

implication, that a product, package, or service is non-toxic. A non-toxic
claim likely conveys that a product, package, or service is non-toxic both
for humans and for the environment generally. Therefore, marketers
making non-toxic claims should have competent and reliable scientific

evidence that the product, package, or service is non-toxic for humans and

1 1d. §260.9.
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for the environment or should clearly and prominently qualify their claims

to avoid deception.

i. Example: A marketer advertises a cleaning product as “essentially non-
toxic” and “practically non-toxic.” The advertisement likely conveys that
the product does not pose any risk to humans or the environment,
including household pets. If the cleaning product poses no risk to humans
but is toxic to the environment, the claims would be deceptive.

i. Ozone-Safe Claims: It is deceptive to misrepresent, directly or by

implication, that a product, package, or service is safe for, or friendly to, the

ozone layer or the atmosphere.

I. An aerosol air freshener is labeled “ozone-friendly.” Some of the
product’s ingredients are volatile organic compounds (VOCSs) that may
cause smog by contributing to ground-level ozone formation. The claim
likely conveys that the product is safe for the atmosphere as a whole, and,
therefore, is deceptive.

J. Recyclable Claims: It is deceptive to misrepresent, directly or by

implication, that a product or package is recyclable. A product or package
should not be marketed as recyclable unless it can be collected, separated,
or otherwise recovered from the waste stream through an established
recycling program for reuse or use in manufacturing or assembling another

item.

i. Example: A nationally marketed plastic yogurt container displays the
Resin Identification Code (RIC) (which consists of a design of arrows in
a triangular shape 6 containing a number in the center and an abbreviation
identifying the component plastic resin) on the front label of the container,
in close proximity to the product name and logo. This conspicuous use of
the RIC constitutes a recyclable claim. U