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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA

CLARKSBURG DIVISION
PATRICIA EDGE, in her own right and
. ELECTRONICALLY
as representative of a class of persons FILED
similarly situated 09/02/2021
U.S. DISTRICT COURT
Plaintiff, Northern District of WV
V. Civil Action No. 1:21-cv-122 (Kleeh)
ROUNDPOINT MORTGAGE
SERVICING CORPORATION,
Defendant.

NOTICE OF REMOVAL

Defendant, RoundPoint Mortgage Servicing Corporation (“RoundPoint”), hereby
removes the above-captioned action to the United States District Court for the Northern District
of West Virginia, Clarksburg Division. Removal is based on 28 U.S.C. § 1332(a) (diversity
jurisdiction) and is authorized by 28 U.S.C. §§ 1441 (authorization of removal) and 1446
(procedure for removal). As grounds for removal, RoundPoint states as follows:

L. SUMMARY OF ALLEGATIONS IN THE COMPLAINT

1. On or about July 22, 2021, Plaintiff, Patricia Edge (“Plaintiff”), filed a Complaint
in the Circuit Court of Harrison County, West Virginia naming RoundPoint as the sole defendant
(the “Complaint”). Plaintiff served RoundPoint with the Complaint on August 3, 2021, through
the West Virginia Secretary of State. A true and correct copy of the state court Summons and
Complaint served on RoundPoint is attached as Exhibit A.

2. In the Complaint, Plaintiff alleges that on “[i]n or around August 2014, Defendant

was assigned the servicing rights to Plaintiff’s mortgage.” See Complaint (Ex. A.) at q 4.
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3. Plaintiff also claims that the “[a]s reflected by Plaintiff’s payment history
documents, Roundpoint [sic] has assessed and collected, and/or threatened to assess and collect
property inspection fees, late charges, ‘ORCC’ fees, and miscellaneous fees from Plaintiff” (the
“Alleged Improper Fee Issue™). See id. atq 5.

4. Although Plaintiff references “payment history documents,” she does not specify
what documents are at issue, and she does not specify which fees she is alleging were improperly
charged.

5. Upon information and belief, Plaintiff is referring to payment history documents
that RoundPoint sent her on January 28, 2020 (the “RoundPoint Response”) in response to her
letter dated November 4, 2019, wherein Plaintiff requested her complete loan servicing file, all
monthly statements, and all correspondence sent to her while RoundPoint serviced the account.

6. Based upon a review of the payment history documents attached to the
RoundPoint Response, there are forty-nine (49) “Fee Transactions and Amounts” referenced
therein. As a result, it appears that Plaintiff is contesting these 49 fees based upon the allegations
contained in the Complaint.

7. Plaintiff asserts that “Roundpoint’s [sic] threats to add, and assessment of,
additional fees and costs are prohibited by West Virginia Law. West Virginia Code § 46A-2-
127(g) prohibits ‘[a]ny representation that an existing obligation of the consumer may be
increased by the addition of attorney’s fees, investigation fees, service fees or any other fees or

charges when in fact such fees or charges may not legally be added to the existing obligation].]

See Ex. A atq 7.
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8. Plaintiff further alleges that “West Virginia Code § 46A-2-128(c) prohibits a debt
collector from ‘collect[ing] or attempt[ing] to collect from the consumer all or any part of the
debt collector’s fee or charge for services rendered.”” See id. at q 8.

0. Plaintiff further alleges that “West Virginia Code § 46A-2-128(d) prohibits ‘[t]he
collection of or the attempt to collect any interest or other charge, fee or expense incidental to the
principal obligation unless such interest or incidental fee, charge or expense is expressly
authorized by the agreement creating the obligation and by statute.’” See id. at 9.

10. Based upon the Alleged Improper Fee Issue, Plaintiff asserts class action claims
on behalf of a putative class in Count I, Illegal Debt Collection — Illegal Threat to Add Fees
pursuant to West Virginia Consumer Credit and Protection Act (“WVCCPA”), W. Va. Code
§§ 46A-2-127(c), -127(g), -128(c), and -128(d); and § 46A-2-124(f). See id. at 99 34-36.

11. Based upon the Alleged Improper Fee Issue, Plaintiff also asserts class action
claims on behalf of a putative class in Count II, Illegal Debt Collection — Assessment of Late
Fees in Excess of $30.00 in violation of W. Va. Code §§ 46A-3-112(1)(a). See id. at 99 37-38.

12. Based upon the Alleged Improper Fee Issue, Plaintiff also asserts class action
claims on behalf of a putative class in Count III, Illegal Debt Collection — False Representation
of Amount of Claim, in violation of W. Va. Code § 46A-2-127(d).

13. Plaintiff also alleges that “[i]n addition to assessing these illegal fees, according to
its own call records, Roundpoint [sic] has called Plaintiff more than thirty times per week or
engaged her in telephone conversations more than ten times per week, or at unusual times or at
times known to be inconvenient, with intent to annoy, abuse, oppress or threaten her” (the

“Individual Collection Calls Issue”). See id. atq 11.



Case 1:21-cv-00122-TSK Document 1 Filed 09/02/21 Page 4 of 13 PagelD #: 4

14. Although Plaintiff references RoundPoint’s “own call records,” she does not
specify what call record documentation is at issue, nor does she specify which calls she claims
were improperly made. Upon information and belief, Plaintiff is referring to the Customer
Contact log which was provided in the RoundPoint Response. Based upon a review of the
Customer Contact log attached to the RoundPoint Response, there are in excess of seventy-five
(75) calls placed to Plaintiff which she appears to be contesting.

15. Moreover, as pled, the Complaint can be interpreted to assert that since
RoundPoint acquired the servicing rights for Plaintiff’s mortgage loan in August 2014,
RoundPoint has called Plaintiff over 30 times per week, and engaged her in telephone
conversations more than ten times a week, with each call allegedly violating W. Va. Code §
46A-2-125. Exhibit A at 44/ 4, 11, and 44(b) and (c). Even when considering only the telephone
calls that were allegedly made to Plaintiff within the four-year statute of limitations for such
claims, Plaintiff is alleging some 6,240 individual statutory violations (30 calls per week x 52
weeks/year x 4 years).

16. The Complaint’s Demand for Relief demands the following from RoundPoint for

Plaintiff and the proposed class:
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A.  Actual and coﬁpeﬁsa!'sory damages for annoyance, aggravation, distress, bother
and anxiety, for the violations of the WVCCPA as authorized by W.Va. Code §46A-5~101(1) for

- all such. violations that occurred up to the date and t‘ime of the filing of this complaint;
B. Statutory damages in the max:mum amount éinhoﬁzed by W.Va, Code §46A-5-
“101(1) as adjusted for.inflation pursuant to W.Va: Code §46A‘5rLGG for all such. violations that

ocenrred up to the date and time of the filing of this complaint; .,
. €. Plaintiff's cost of litigation, including attornéy fees, court costs and fees, pmsuaht
to W.Va. Code §46A-5-104; o |

D.  Such other relief as the Court shall deem meet and proper under the attendant

circumstances.

II. THE STATUTORY REQUIREMENTS FOR REMOVAL UNDER DIVERSITY
JURISDICTION ARE MET.

17. This Court has diversity jurisdiction under 28 U.S.C. § 1332(a) over this matter

because the suit is between citizens of different states and the amount in controversy is more than

$75,000.

A. Complete Diversity of Citizenship

18.  Plaintiff is a resident of West Virginia. See Complaint at § 2.
19.  RoundPoint Mortgage Servicing Corporation is a Delaware corporation and
maintains its principal place of business in Fort Mill, South Carolina. Id. at § 3. Therefore, for

purposes of diversity jurisdiction, RoundPoint is a citizen of Delaware and South Carolina. See

28 U.S.C. § 1332(c).
20. RoundPoint is not a citizen or resident of West Virginia.

21. Consequently, there is complete diversity of citizenship between the parties.
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B. Amount in Controversy

22. This case meets the jurisdictional requirement of more than $75,000 in
controversy because Plaintiff, seeks: (i) actual and compensatory damages for the violations of
the WVCCPA as authorized by W. Va. Code § 46A-5-101(1); (i1) statutory damages in the
maximum amount authorized by W. Va. Code § 46A-5-101 for all violations that occurred up to
the date and time of the filing of the Complaint; and (iii) attorney fees, litigation expenses, and
costs for the prosecution of this action (all of which are potentially recoverable under the
WVCCPA). See Ex. A, Demand for Relief.

23. Here, Plaintiff artfully attempted to avoid explicitly pleading the specific amounts
of non-monetary damages, monetary damages (i.e. actual/emotional/punitive damages, statutory
damages), and/or statutorily recoverable attorney fees and costs. However, as discussed herein, a
closer examination reveals that in aggregate, based on the facts pled in the Complaint, the
amount in controversy based upon Plaintiff’s alleged violations of the WVCCPA and her
claimed statutory damages exceed the $75,000 jurisdictional requirement. Therefore, subject
matter jurisdiction exists in this Court.

1. Legal Standard for Determining Amount in Controversy

24. Courts within the Fourth Circuit apply the “either party” test for calculating
whether the jurisdictional amount is met for purposes of diversity jurisdiction. Dixon v.
Edwards, 290 F.3d 699, 710 (4th Cir. 2002) (“In this circuit, it is settled that the test for
determining the amount in controversy in a diversity proceeding is 'the pecuniary result to either
party which [a] judgment would produce.’”) quoting Gov’t Employees Ins. Co. v. Lally, 327 F.2d
568, 569 (4th Cir. 1964). To establish the amount in controversy in a notice of removal, “a

defendant’s notice of removal need include only a plausible allegation that the amount in
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controversy exceeds the jurisdictional threshold.” Dart Cherokee Basin Operating Co., LLC v.
Owens, 135 S. Ct. 547, 554 (2014) (emphasis added).

25. A “short and plain statement” of the alleged amount in controversy, such as those
statements required of pleadings under Fed. R. Civ. P. 8(a), is sufficient. /Id. at 553; see also,
Ellenburg v. Spartan Motors Chassis, Inc., 519 F.3d 192, 200 (4th Cir. 2008) (holding a
defendant is not required “to meet a higher pleading standard than the one imposed on a plaintiff
in drafting an initial complaint”).

26.  In addition, attorney fees and costs may be included in an amount in controversy
calculation where a state statute (such as the WVCCPA) mandates or allows payment of attorney
fees. See Maxwell v. Wells Fargo Bank, N.A., Civ. No. 2:09-0500, 2009 WL 3293871 at *4
(S.D. W. Va. October 9, 2009) citing Mo. State Life Ins. Co. v. Jones, 290 U.S. 199, 202 (1933);
see also Francis v. Allstate Ins. Co., 869 F. Supp. 2d 663 (D. Md. 2012) aff’d, 709 F.3d 362, 368
(4th Cir. 2013).

27. Moreover, no evidentiary submission is required to support a notice of removal.
A defendant's amount in controversy allegation(s) “should be accepted” for purposes of
conferring jurisdiction on the federal court unless it is “contested by the plaintiff or questioned
by the court.” Dart, 135 S. Ct. at 553; see also, id. at 554 (“Defendants do not need to prove to a
legal certainty that the amount in controversy requirement has been met. Rather, defendants may
simply allege or assert that the jurisdictional threshold has been met.”).

28. When a complaint seeks a non-specific amount of damages, the Court applies a
preponderance of the evidence standard in determining whether the amount in controversy
requirement has been met. See Maxwell 2009 WL 3293871 at *2 (citing Sayre v. Potts, 32 F.

Supp. 2d 281, 885 (S.D. W. Va. 1999)).
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29. Importantly, in Maxwell—a similar case with non-specific allegations of
consumer law violations and damages for emotional distress where the “total amount sought by a
plaintiff [was] . . . not specified in the complaint”—Judge Copenhaver held as follows:

[T]he jurisdictional minimum is satisfied in as much as a jury could, if plaintiff

fully prevails, properly award (1) $52,800 in WVCCPA civil penalties; (2) $9,000

in actual damages...; (3) $8,000 in compensatory damages for emotional

distress, annoyance, and humiliation; and (4) [a conservative amount of at least]

$10,000" in attorneys’ fees, aggregating $79,800.
See Maxwell, 2009 WL 3293871 at *1 & *5 (denying motion to remand).

30. In addition, where “emotional damages” are recoverable under state law, those the
damages may be included for purposes of determining the amount in controversy necessary for
diversity jurisdiction. See, e.g., Bragg v. Harco Distribs., Inc., Civ. No. WDQ-13-1950, 2014
WL 509524 at *3 (D. Md. Feb. 6, 2014) (citing Exxon Mobil Corp. v. Albright, 433 Md. 303,
350 (2013)).

31.  Under West Virginia law, emotional damages are recoverable for tortious
conduct. See, e.g., Marlin v. Bill Rich Const., Inc., 482 S.E.2d 620, 637 (W. Va. 1996) (holding
that an individual may recover emotional damages stemming from negligent conduct); Simms v.
U.S., Civ. No. 3:11-0932, 2014 WL 7212608 at *3 (S.D. W. Va. Dec. 17, 2014).

32. Thus, emotional damages—such as those included in Plaintiff’s Complaint—can
be included in the amount in controversy calculation for purposes of diversity jurisdiction.

2. The Amount in Controversy is Satisfied Here.

33.  In this case, Plaintiff seeks statutory damages, attorney’s fees and costs, actual

damages, and damages for emotional distress. See Ex. A generally.

34. Although RoundPoint contends that Plaintiff’s claims are meritless, if Plaintiff

were to prevail in her claims, her monetary damages would clearly exceed $75,000.

! Specifically, the Court characterized this fee estimate as a “distinctively conservative estimate . . . .” Id. at *4.

8
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35. Based on the allegations raised in Plaintiff’s Complaint, Plaintiff’s attorney’s fees
and costs (as recoverable under the WVCCPA) could reach tens of thousands of dollars through
trial, or at the very least summary judgment in this putative class action.

36. Plaintiff’s Complaint demands the maximum allowable statutory damages of
$1,000 for each such alleged violation pursuant to W. Va. Code § 46A-5-101(1), with said
statutory damages adjusted for inflation pursuant to W. Va. Code § 46A-5-106. See Complaint
at Demand for Relief at A. According to the U.S. Bureau of Labor Statistics’ inflation calculator
(https://www.bls.gov/data/inflation_calculator.htm), $1,000 in 2015 (when the operative statute
was last amended to provide for a maximum statutory damages award of $1,000) is equivalent to
$1,168.14 in July 2021.

37.  Pursuant to the face of the allegations contained in Paragraph 11 of the
Complaint, it appears that Plaintiff is alleging some 6,240 individual statutory violations (30
calls per week x 52 weeks/year x 4 years).>

38.  Further, the Customer Contact log that appears to be serving as the basis for
Plaintiff’s claims indicates that Plaintiff is contesting more than seventy-five (75) calls that were
placed to her.

39.  Moreover, as discussed above, the payment history documents attached to the
RoundPoint Response demonstrate that Plaintiff appears to be contesting forty-nine (49) “Fee
Transactions and Amounts.”

40. Assuming arguendo for purposes of this Notice of Removal only, that Plaintiff’s
contentions in the Complaint are accurate, each individual improper fee charge and phone call is

subject to up to a maximum of $1,168.14 in civil penalties per violation, in addition to any actual

2 Once again, RoundPoint is not conceding that these violations exist and is only providing calculations based upon
the face of the Plaintiff’s Complaint as pled.
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damages sustained by Plaintiff. See Vanderbilt Mortg. & Fin., Inc. v. Cole, 230 W. Va. 505,
510-14 (2013). Thus, the cumulative statutory penalties and damages asserted by Plaintiff
clearly exceed the $75,000 amount in controversy requirement.

41. In addition to the statutory penalties, Plaintiff alleges unspecified amounts of
actual damages and damages for emotional distress.

42. Further, it is very likely that the instant putative class action litigation would
require extensive motion practice (including dispositive motions and class certification motions,
and responses thereto) and discovery, which could result in significant costs and time expended
by Plaintiff and her attorneys. Indeed, based upon the allegations in the Complaint, “experience
and common sense” dictate that counsel will likely incur significant attorney’s fees and costs.
See, e.g., Francis, 869 F. Supp. 2d at 670.3

43. Therefore, in light of the pleading requirements for removal under controlling
law, RoundPoint respectfully submits that it has set forth sufficient information and facts to
support a finding that the allegations of Plaintiff’s Complaint exceed the $75,000 threshold
requirement for diversity jurisdiction.

44.  Accordingly, Plaintiff’s Complaint may be removed to this Court.

C. Other Factors Supporting Removal

31.  Removal to Proper Court. This Court is part of the “district and division”

embracing the place where the Complaint was filed—Harrison County, West Virginia—and so
this Court is the proper venue for removal. 28 U.S.C. § 1446(a).

32. Removal is Timely. RoundPoint was served with the Complaint via the West

Virginia Secretary of State on August 3, 2021, and this Notice of Removal has been filed within

30 days of service. See Ex. A.

3 Notably, there are no allegations in the Complaint that Plaintiff’s damages are $75,000 or less.

10
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33. Pleadings and Process. A copy of the Complaint as served, with the summons, is

attached as Exhibit A.
34, Docket Sheet: As required by L.R. Civ. P 3.4(b), a copy of the state court’s
“docket sheet” is attached as Exhibit B.

35. Notice of Filing of Notice of Removal. A copy of the Notice of Filing of Notice

of Removal, which was timely filed with the clerk of the state court in which the action is
pending (and has been served on Plaintiff’s counsel pursuant to 28 U.S.C. § 1446(d)), is attached
hereto as Exhibit C.

36. Signature. This Notice of Removal is signed pursuant to Fed. R. Civ. P. 11. See
28 U.S.C. § 1446(a).

37.  Based on the foregoing, this Court has jurisdiction over this matter pursuant to 28
U.S.C. § 1332(a), and the claims are properly removed to this Court under 28 U.S.C. §§ 1332,
1441 and 1446.

38. In the event that Plaintiff seeks to remand this case, or that this Court considers
remand sua sponte, RoundPoint respectfully requests the opportunity to submit such additional
argument or evidence in support of removal as may be necessary.

WHEREFORE, this action should proceed in the United States District Court for the

Northern District of West Virginia, Clarksburg Division.

11
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DATED: September 2, 2021
Respectfully submitted,

/s/ Carrie Goodwin Fenwick

Carrie Goodwin Fenwick (W. Va. Bar No. 7164)
Lucas R. White (W. Va. Bar No. 12501)
GOODWIN & GOODWIN, LLP

300 Summers Street, Suite 1500
Charleston, West Virginia 24328

T: (304) 356-7000

F: (304) 344-9692
cgtfl@goodwingoodwin.com
Irw@goodwingoodwin.com

Counsel for Defendant

12
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA
CLARKSBURG DIVISION

PATRICIA EDGE, in her own right and
as representative of a class of persons
similarly situated

Plaintiff,

V. Civil Action No.

ROUNDPOINT MORTGAGE
SERVICING CORPORATION,

Defendant.

CERTIFICATE OF SERVICE

I, Carrie Goodwin Fenwick, certify that on this 2d day of September 2021, I
electronically filed the foregoing with the Clerk of the Court by using the CM/ECF system to all
subscribed users and by U.S. Mail to the following:

Jason E. Causey
BORDAS & BORDAS, PLLC
1358 National Road
Wheeling, WV 26003
304-242-8410
Counsel for Plaintiff

/s/ Carrie Goodwin Fenwick
Carrie Goodwin Fenwick (W. Va. Bar No. 7164)

13
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Office of the Secretary of State
Building 1 Suite 157-K
1900 Kanawha Blvd E.
Charleston, WV 25305

USPS CERTIFIED MAIL™

Secretary of State
State of West Virginia

Phone: 304-558-6000

9214 8901 1251 3410 0003 1517 19 885-767-8683
Visit us online:
ROUNDPOINT MORTGAGE SERVICING CORPORATION RS 05-Com
Corporation Service Company
209 West Washington Street
Charleston, WV 25302
Control Number: 277808 _ Agent: Corporation Service Company
Defendant: ROUNDPOINT MORTGAGE County: Harrison
SERVICING CORPORATION .. I
209 West Washington Street Civil Action: 21-C-139
Charleston, WV 25302 US Certified Number: 92148901125134100003151719

Service Date: 8/3/2021

| am enclosing:
1 summons and complaint

which was served on the Secretary at the State Capitol as your statutory attorney-in-fact. According to law, | have accepted
service of process in the name and on behalf of your corporation.

Please note that this office has no connection whatsoever with the enclosed documents other than to accept service of
process in the name and on behalf of your corporation as your attorney-in-fact. Please address any questions about this
document directly to the court or the plaintiff's attorney, shown in the enclosed paper, not to the Secretary of State's office.

Sincerely,

Mac Warner
Secretary of State
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PATRICIA EDGE

Plaintiff

V. 21-C-139 CHRISTOPHER JOHN MCCARTHY

ROUNDPOINT MORTGAGE SERVICING CORPORATION

Defendant e
To the Above-Named Defendant (s) : 2D
IN THE NAME OF THE STATE OF WEST VIRGINIA, & 9?}
¢ oo
you are hereby summoned and required to serve upon had ;ké
JASON E. CAUSEY T =5
Plaintiff's attorney whose address is = ‘E{%
1358 NATIONAL ROAD c:) ‘;’,}
WHEELING, WV 26003 Ly W

an answer, including any related counter-claim you may have, to the
complaint filed against you in the above-styled civil action, a true
copy of which is herewith delivered to you. You are required to serve
your answer within 30 days after service of this summons upon you,
exclusive of the day of service.

If you fail to do so, judgement by default will be taken

against you for the relief demanded in the complaint and you will be
thereafter barred from asserting in another action any claim you may

have which must be asserted by counter claim in the above-styled

civil action.

DATED: 07/29/21
ALBERT F.MARANO, CLERK

Harrison Cqoun Circuit Court
By: 256?;// / ,Deputy
. .
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IN THE CIRCUIT COURTOF  HARRISON 'COUNTY, WEST VIRGINIA
AMENDED __ CIVIL CASE INFORMATION STATEMENT
(Civil Cases Other than Domestic Relations)
I. CASE STYLE: Case No, 21-C-139-1
‘ Judge: h

Plamtlff(s)

PATRICIA EDGE, in her own right and
_Plantiff's Phone:

as representative of a class of persons

_ similarly situated
VS Days to
Defendani(s) Answer Type of Service oy
. o -
ROUNDPOINT MORTGAGE SERVICING CORP. 30 WYV Secretary of State. s
Name . =~ S
c/o Corporation Service Company N = 7
- on Seeat Defendant's Phone; N
Street Address o=
Charleston, WV_25302 Ly =
City, State, Zip Code o ~
IL. TYPEOF CASE: ® :
[j{General Civil ‘ [] Adoption
[] Mass Litigation [ds defined in T.C.R. 26.04(a)] ] Administrative Agency Appeal
[] Asbestos i [] Civil Appeal from Magistrate Court
[C] FELA Asbestos . l:] Miscellaneous Civil Petition
[ other; ' ' [C] Mental Hygiene
[C] Habeas Corpus/Other Extraordmary Writ ["] Guardianship
[] Other: ~ [[] Medical Malpractice

1. JURY DEMAND' l Yes [] No CASE WILL BE READY FOR TRIAL BY (Montl/Year);

1V. DO YOU OR ANY IF YES, PLEASE SPECIFY:
OF YOUR CLIENTS [] Wheelchair accessible hearing room and other facilites
OR WITNESSES [ ] Reader or other auxiliary aid for the visually impaired
IN THIS CASE [ ] Interpreter or other auxiliary aid for the deaf and hard of hearing

ﬁgggﬁgﬁﬁ?{g& 7 ] Spok.esperson or o.ther auxiliary ai'd for the speech impaired
[C] Foreign language interpreter-specify language:

[1Yes [XI No D Other;
Attomey Nampison E. Causev Representing:
Firm: Bordas & Bordas, PLLc Plaintiff [] Defendant
Address: 1358 National Road, Wheeling, WV 26003 ‘[0 Cross-Defendant [_] Cross-Complainant
Telephone; (304) 242-8410 ] 3rd-Party Plainliff[l 3rd-Party Defendant

[ Proceeding Without an Attorney

Original and 3 copies of complamt enclosed/attache/{/ 5 U\

Dated: 7/ /6 | 202/ Signature;

SCA-C-100: Civil Case Information Statement (Other than Domwtlc Relations) Revision Date: 4/2020
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i
BORDAS

AND

BORDAS

ATTORNEYS, PLLC

1358 National Road
Wheeling, WV 26003
t304-242-8410
f304-242-3936

106 East Main Street
St. Clairsvills, OM 43050
t 740-695-8141

1 740-695-6999

526 7th Strast
Moundaville, WV 26041
t 304-845-5600

f 304-845-5604

One Gateway Canter
420 Ft. Duquesne Bivd,
Suite. 1800

Plttsburgh, PA 15222

t 412-502-6000

f 412-709-8343

IN THE CIRCUIT CQURT OF HARRISON COUNTY, WEST VIRGINIA
PATRICIA EDGE, in her own right and

as representative of a class of persons
similarly situated,

 Plaintiff,
v - - CIVIL ACTION NO. 21-C- /39 /"

ROUNDPOINT MORTGAGE SERVICING
CORPORATION,

Defendant.

CLASS COMPLAINT

Preliminary Statemént 5

. Defendant Roundpoint Moitgage Servicing Corporation (“Rou@poin@) 5a

mortgage loan servicer that unfairly, unreasonably, and unlawfully services loans of West -

| Virginia consumers by assessing numerous fees not permitted by West Virginia law, including

property inspection fees, late charges, “ORCC” fees, and miscellaneous fees. The collection of

- orthe threat to collect such fees are prohibited by West Virginia law. To enforce West Virginia

law and stop these abusive business practices, Plaintiff brings this action on her own behalf and

i on behalf of a class of West Virginia borrowers with loans serviced by Roundpoint.

Parties

2. The Plaintiff, Patricia Edge, is-a resident of West Virginia,

3. The Defendant, Roundpoint is a Delaware corporatioil that does business in West

- Virginia, and is the 'loan‘ servicer responsible fo'r‘co_llecting Plaintiff’s payments and the charges -

assessed against her account.
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|
BORDAS

AND —=

BORDAS

ATTORNEYS, PLLC

1358 National Road'
Wheeling, WV 26003
t 304-242-8410
{'304-242-3936

106 East Main Street
St. Clalrsville, OH 43950
t 740-695-8141

f 740-695-6999

526 7th Strest
Moundsville, WV 26041
t 304-845-5600

. §304-845-5604

One Gateway Center

420 Ft. Duquesne Bivd. ¢

Suite 1800
Pittsburgh, PA 15222
1 412-862-5000

f 412-709-6343

pordaslaw.com
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Facts
4, In or about August 2014, Defendgnt was assiéned the servicing rights to Plaintiff’s
moftgage. ‘ | a |
5. Asreflected by Plaintiff’s payment history documents, Roundpoint has éiséessed
and collected, and/or threatened to assess and collect, property inspection fees, late éhaiges,

“ORCC” fees, and miscellaneous fees from Plaintiff.

6. Upbn information and belief, Roundpoint threatens to charge and charges the

same illegal fees to persons with West Virginia addresses.

7. Rouhdpoint's threats to.add, and assessmen;c of, additional fees and costs are

prohibited by West Virginia law. West Virginia Code § 46A-2-127(g) prohib_its "[ajny

representation that an existing dbligaﬁdn of the consumer may be increased by the addition of

. attorney's fees, investigation fees, service fees or any other fees or charges when in fact such fees -

or charges may not legauj be added to the exisﬁng obligation[.]" .

- 8. West Virginia Code § 46A-2-128(c) prohibits é debt collector from "collect(ing]
or attempt[iiig] to collect from the consumer all or any part of the debt collector's fee or charge
for services rendered." | |

2 .Wesf Viréinia Code § 46A-2- ,1_28((1) prohibits "[t]he collection of or the attempt
1;9 collect any interest or other charge, fee or expense incidexital to the pITiIlCipal. obligation unless
such interest or incidental fee, charge 6r expense ‘is expressly authorized by the agreetnent
creatiﬁg the obligation aﬁd by statute." | ‘

10.  The property inspectiqn fees, late charges, “ORCC” fees, and miscellaneous fees

are not permitted by either Plaintiff’s mortgage agreement or by statute.
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11. . Inaddition to »gsSessing these illegal fees, according to its own call records,
Ro{mdpoint has called Plaintiff more than thirty times per week or engaged her in telephone
| conversations more than ten times per}week, (;rv at unusual times or at times known to be
| Ainconvenient, with intent to annoy, abuse, oppress or threaten her.
| 12.  Defendant’s conduct is .of a kind-which has the natural éo’nsequence of causing

harassment, oppression, abuse, aggravation, annoyance, and inconvenience of which the

conduct. Accordingly, where intent or willfulness is required to hold Defendant liable for its
cohduct, in‘;cnt or willfulness may be implied by the nature of said conduct.
- 13. Roundpoint is liable for the_a_cts of its employees, agents, representatives, co-
- conspirators and related entities under the tﬁeoﬁes of r"espondeat superior, agency, conspiracy,
~ joint venture, joint enterprise, as parents-subsidiaries or under corporate veil-piercing,
includiné, but not 1inﬁte_d to, alter ego, instrumentality, identity, unity of interest, disregarding
the corporate fiction and other such corporate veii—piercing theories. Accordingly, Roundpoint
s equ'a]ly,‘ co-ex’;ensively, and jbintly and sc;,verally liable for each and every act of its
employees, agents,'representatives, co-conspirators and related: entitiés, inclﬁding each and
every act of every third-party that Roundpoint hired or retained.
14. Roundpoint’s condupt as set forth herein have caused the Plaintiff undue and
‘unreasonable harassment, oppression, abusc_a, éggraw./atién, annoyance, aﬁd inconvenience by
having to bring suit duq to the illegal conduct of the Defendant.
15. .As a result of Defendant’s conduct, Plaintiff was forced to fetain counsel

thereby incurring f;tttomey fees and costs.

Defendant knew or reasonably should have known would be the natural consequences of said -
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16. Plaintiff has suffered as a result of the stress caused by the harassment,

oppression abuse, aggravation, annoyance, and inconvenience caused by the Defendant.

Class Allegatio'sls
| 17.  Plaintiff brings this action ‘indivi'duallyA and oﬁlbehalf. of all others similarly.
simated. o . '
'18. - The 'cla'ss of consumers represented by Plamnffm this action is deﬁned as:

All consumers with West Vlrglma addresses who, within the apphcable
statute of limitations preceding the filing of this action through the date of
class certification, had or have loans serviced by Defendant and were

assessed property inspection fees, late charges, “ORCC” fees, or
miscellaneous fees

19, Defendant Romdpoht has corporate policies aﬁd procedures regarding the

collection of debts allegedly owed by West Virginia consumers such as Plaintiff. Defendant

carries out its policies and procedures through the-use of standardized collection a'ctivities..-l
- 20. The class can be readily identified by collection activity logs, claim records and

computer storage devices or databases, maintained by Defendant and/or its employees,

representatives or agents.

21."  The class is so numerous that joinder of all class members is impracticable. The

 precise number of class members and their addresses are unknown to Plaintiff; however, they are

. readle avallable ﬁom Defendant’s records. Class members may be notified of the pendency of

this action by mail, supplemented (if deemed necessary or appropnate by the Court) by pubhshed

IlOthe.

22.  This action involves questions of law and fact common to the class which

predominate over questions affecting individual class members.
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23.  PlaintifP’s claims are typical of the claims of the class because, among other

things; Plaintiff, like the other members of the class, was subjected to threats to collect fees, costs,

or collection measures.

24, Plaintiff has displayed an interest in vinaicating_ the rights of the class members,

- will fairly'and adequately protect and represent the interest of the class, and-is represented by

skillful and knowledgeable counsel. Plaintiff’s interests do not conflict Wlth those of the class
and the relief sought by Plainfiff will inure to the benefit of the class generally.

25. The ciuesﬁons of law and '.fact thét‘are cémmon to the class members predominate
over questions affécting only individual members, and a class action is superior to other available
methoas for the fair and efﬁciént adjudication of the controversy between the class membérs and
Dgfenda‘nt. |

26.. -+ The .actions' of Defendant are generally apgﬁcable to the class as a whole and to

‘Plaintiff. For example, the class members can 'p.rove the elements of | their claims. ag@
- Defendant for violations of the WVCCPA ona cl‘ass.-wide.:~ basis using the same evidence that
Plaintiff and individual class members would use to_.prove. those claims in individuél civil actions.

27.  Additionally, the damages or other financial detriment sufféred by individual class

mémbers is relatively small compared to the burden and. expense that would be requireq to
_individually litigate each -of the class memb_er's' claims against Defendant and it would be
_.impr'acticable for the class members to individually seek redress for the Defendant’s wrongful

conduct.

28.  Even if the members of the class could afford indi_vidué.l litigation, given the

expected size of the class, separate litigation of each cl_ass member's claims against Defendant

would create the potential for inconsistent and/or contradictory judgments, and cause delay and
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increase the expenses for the parties and the court in adjudicating the claims against Defendant.

Conversely, a class action will prevent far fewer rnanagemeﬁt-diﬂiculties, provide the benefits

' -of a single adjudication, conserve time, effort and expense, employ comprehensive and cohesive

supervision by a single court, and provide a forum for small claimants.

+29. - The prosecution of séparate‘ actions-by the individual members of the class would

- create a risk of inconsistent or varying adjudications. with respect to individial class members

which would establish .incompatible étandards of conduct for 'Defeﬁdant. | Moréover, the
likelihood that individual members of the class will prosecute separate actiéns is remote. due to
the time and expense necessarj/'to conduct such litigation. |

30:  Defendant has acted oﬁ grounds generally applicable to the clas_é, thereby making
appropriate ﬁnal iﬁjunctivé relief with fespect to the members of the class as a whole.

3 1 Any difficulties in ménagement. of this case as a class action are oufweighgd by
‘the benefits that a class action has to offer with respect to disposing of common issues of law and

fact on issues affecting a large pumber of litigants.

32.  The damages in this case are set by statute and generally preclude the necessity of

a case-by-case assessment of damages Aby the coﬁrt. To the extent case-by-case assessmeﬁt is
ﬁecessary, Defendant maintains computerized individual account infbrmation,- and that
informaﬁion can easily be reviewed and assessed eleét'ronica]ly. Plaintiff is unaware of any
litigation. conceming this controversy already commenced by others who meet the criteria for
ciass membjcrshiﬁ as 'described- above. |

33.  Plaintiff’s claims are typical of those of the class as a whole, and Plaintiff is

capable of and willing to represent the other members of the class.
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s

Claims

Count I - Illegal Debt Collection — Illegal Threat to Add Fees
(Class Claim)

34. . Plaintiff incorporates tile preeediﬁé péaraéraphs by reference.
35. By threatemng.'te collect additional fees end -costs not pefmitted by 15w‘ or
' contract, Roundpoiﬁt violated the '\.N;e.st‘Virgini; ‘C‘ensun'ler Cfedit a.ndv Pr_otec-tion Act, W.'Va. h
Code §§ 46A-2-127(0), - 127(a), -128(c), and -128(0). .4

36. By thr'eatenjl_lg to take any action prohieited by Chapter 46 or other law regulating
" the debt coﬂector’s— conduct, Reundpoint. vieléted'the West Virginia ‘Consumer Credit and

Protection Act, W.Va. Code § 46A-2-124(f). -
Count IT - Illegal Debt Collection — Assessment of Late Fees in Excess of $30 00
(Class Claim) '
37.  Plaintiff incorporates the preceding paragraphs by reference.
38. By collecting late fees from the Plaintiff and putative class members in eéxcess of

$30.00, Defendant violated W.Va. Code § 46A—3-1.12(1)‘(a), which provides that late fees shall
not exceed $30.00.

Count I - Illegal Debt Collection — False Representation of Amount of Claim
- (Class Claim)
39.  Plaintiff incorporates the preceding ﬁeragraphs.by reference.

40. By making false-:epresentations rega}ding additional fees and costs, Roundpoiﬁt

misrepresented the amount of a claim in violation of W.Va. Code § 46A-2-127(d).

Count IV - Vlolatlons of the West Vlrglma Consumer Credit and Protectlon Act
(Individual Claim)

41.  Plaintiff incorporates the previous paragraphs as if fully set forth herein.
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42"... Plaiptiff is a person who falls under the protection .c‘)f Adicle 2 of the West Virginia
Consumer Crediz‘- and Protection Act (herein “WVCCPA”™) and is entitled to the remedies éet
forth in Article 5 of the WVCCPA.-

43 , The Defendant, Roundpomt isa debt collector as deﬁned by W.Va. Code §46A-
2- 122(d) engagmg dlrectly or indireetly in debt collectlon as deﬁned by W Va. Code §46A-2-

122(c) mthm:the_State_of West Virginia, mcludmg Harrison County, W_est-Vlrglma.-

44.  The Defendant has engaged in repeated violations of Article 2 of the West Virginia -

. Consumer Credit and Protection Act, including but not limited.to:

a. attempting to collect a debt by coercion in violation of W. Va Code.
S §46A—2—124
b. engaging in unreasonable or oppressive or abusive conduct towards the

Plaintiff in comnection with the attempt to collect a debt by placing
telephone calls to the Plaintiff in violation of W.Va. Code §46A-2-125;

G causing Plaintiff's phone to ring or engaging persons, including the

Plaintiff, in telephone conversations repeatedly or continuously or at

“unusual times or at times.known to be inconvenient, with the intent to

annoy, abuse or oppress the Plaintiff in violation of W.Va. Code §46A-
2-125(d);

d.  utilizing fraudulent, deceptive or misleading representations or means

in an attempt to collect a debt in violation of W.Va. Code §46A-2-127;
ond : . ‘

e. using unfalr or unconscionable means to collect a debt from Plaintiffin
violation of W.Va. Code §46A-2- 128

45.  Asa result of the Defendant’s actions, Plaintiff has béen énnoyed, .
mconvé_nienced, harassed, bothered, upset, angered, haréngue_d and otherwise was caused

indignation and distress.

DEMAND FOR RELIEF

Plaintiff demands for herself and the proposed class froin the Defendant;

8
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Al Actual and compensatory damages for annoyance, aggravation, distress, bother

and anxiety, for the violations of the WVCCPA as authorized by W.Va, Code §46A-5-101(1) for

- all such violations that occurred up to the date and time of the filing of this complaint;

B.  Statutory damages in the maXJmum amount éﬁthor‘ized by W.Va. Code §46A-5-

~101(1) as adjusted for.inflation pursuant to W.Va.: Code §46A<5f 106 for all such violations that

~occurred up to the date and time of the filing of this complaint; +:

. €, Plaintiff's cost of litigation, including attornéy fees, court costs and fees, pursuant

to W.Va. Code §46A-5-104;

D. Such other relief as the Court shall deem meet and proper under the attendant

circumstances.

PLAINTIFF DEMANDS A TRIAL BY JURY ON ALL ISSUES SO TRIABLE.

PA[?CIA EDGE, Plaintiff
By:

Jasgh E. Causey #9482
Bofdas & Bordas, PLLC
1358 National Road
Wheeling, WV 26003
(304) 242-8410
jcausey@bordaslaw.com
Counsel for Plaintiff .
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IN THE CIRCUIT COURT OF HARRISON COUNTY, WEST VIRGINIA

PATRICIA EDGE, in her own right and
as representative of a class of persons
similarly situated

Plaintiff,

V. Civil Action No. 21-C-139-1

ROUNDPOINT MORTGAGE
SERVICING CORPORATION

Defendant.

NOTICE OF FILING OF NOTICE OF REMOVAL

PLEASE NOTE that pursuant to 28 U.S.C. §§ 1332, 1441, and 1446, on the 2d day of
September, 2021, Defendant, RoundPoint Mortgage Servicing Corporation (“RoundPoint™) filed
a Notice of Removal in the United States District Court for the Northern District of West Virginia.

A copy of the Notice of Removal (without its exhibits) is attached as Exhibit 1 to this Notice of

Filing of Notice of Removal.

Pursuant to 28 U.S.C. § 1446(d), this Notice is provided to the Circuit Court for Harrison
County, West Virginia, to effect removal, and the Court shall proceed no further with this matter

unless and until the case is remanded.

DATED: September 2, 2021

Respectfully submijted,
ﬂd‘-ﬁ ,,,4_ Cﬁ

Carrie Goodwin Fenwick (W. Va. Bar No. 7164)
Lucas R. White (W. Va. Bar No. 12501)
GOODWIN & GOODWIN, LLP

300 Summers Street, Suite 1500

Charleston, West Virginia 24328

T: (304) 356-7000

F: (304) 344-9692

cgfl@goodwingoodwin.com
lrw@goodwingoodwin.com

Counsel for Defendant
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IN THE CIRCUIT COURT OF HARRISON COUNTY, WEST VIRGINIA

PATRICIA EDGE, in her own right and
as representative of a class of persons
similarly situated

Plaintiff,

V. Civil Action No. 21-C-139-1

ROUNDPOINT MORTGAGE
SERVICING CORPORATION

Defendant.

CERTIFICATE OF SERVICE

1, Carrie Goodwin Fenwick, certify that on the 2nd day of September, 2021, service of the
forgoing “Notice of Filing of Notice of Removal” was made upon the following counsel and/or
unrepresented parties of record by depositing a true and correct copy of this document in the U.S.
Mail, postage prepaid to the following:

Jason E. Causey
BORDAS & BORDAS, PLLC
1358 National Road
Wheeling, WV 26003
(304) 242-8410
Counsel for Plaintiff

(b AL

Carrie Goodwin Fenwick (W. Va. Bar No. 7164)
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