
EAST\165176705.1 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

CASE NO: 

KIARA CRUZ, 

Plaintiff,

vs.

LULULEMON ATHLETICA INCORPORATED,  
a Delaware corporation, 

Defendant.
__________________________________________/

NOTICE OF REMOVAL 

Defendant Lululemon Athletica Inc. (“Lululemon”), by and through undersigned counsel, 

and pursuant to 28 U.S.C. §§ 1441 and 1446, hereby files this Notice of Removal to the United 

States District Court for the Southern District of Florida.  As grounds for removal, Lululemon 

states as follows: 

INTRODUCTION 

1. Plaintiff filed this action naming Lululemon as defendant in the County Court of 

the Fifteenth Judicial Circuit in and for Palm Beach County, Florida, Case No. 50-2019-001814-

XXXX-MB  (the “State Court Action”).  Lululemon was served with a copy of Plaintiff’s 

Complaint on or about February 12, 2019.  Accordingly, pursuant to 28 U.S.C. § 1446(b), this 

Notice of Removal is timely filed within thirty (30) days after Lululemon was served with process. 

2. Copies of all process, summons, and pleadings served upon Lululemon in the State 

Court Action are attached as Exhibit A.  
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3. The Complaint alleges that Lululemon deceptively labels and markets one of its 

products, the Lululemon Muscle Love Crop Tank (the “Product”).  See Complaint ¶¶ 5–20.  

Plaintiff contends that the Product label and advertising are deceptive because they state that the 

Product is made with “92% Pima Cotton.”  Plaintiff alleges that the Product does not contain that 

level of Pima Cotton.  See Complaint ¶¶ 7–13.  The federal government, by and through the United 

States Department of Agriculture (the “USDA”), sets the standards for cotton classification 

including what qualifies as “Pima Cotton.”  The USDA has promulgated these standards in the 

form of federal rules and regulations.  See 7 C.F.R. § 28.  The federal Textile Products 

Identification Act (the “Textile Act”) governs the labeling of products made with cotton.1 See 15 

U.S.C. § 70.  Thus, as explained below, removal of the State Court Action is proper under 28 

U.S.C. §§ 1441 and 1331 because Plaintiff’s claim arises under federal law.  

4. Venue is proper in the United States District Court for the Southern District of 

Florida, as the County Court in which the action is pending is within the jurisdictional confines of 

the Southern District.  See 28 U.S.C. § 1446(a). 

5. Lululemon will file a copy of this Notice of Removal with the Clerk of Court, 

County Court of the Fifteenth Judicial Circuit in and for Palm Beach County, Florida, and provide 

written notice to the Plaintiff as provided by 28 U.S.C. § 1446(d).  

FEDERAL QUESTION REMOVAL JURISDICTION 

6. Removal of the State Court Action is appropriate under 28 U.S.C. §§ 1441(a) and 

1331.   

1 Labeling requirements under the Textile Act are promulgated and enforced by the Federal 
Trade Commission (“FTC”).  See 15 U.S.C. § 70; 16 C.F.R. § 303.  
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7. The general removal statute, 28 U.S.C. § 1441(a), provides for removal to federal 

court actions of which federal district courts have original jurisdiction including actions that 

qualify for federal question jurisdiction.  

8. The federal question jurisdiction statute, 28 U.S.C. § 1331, provides that federal 

district courts “have original jurisdiction of all civil actions arising under the Constitution, laws, 

or treaties of the United States.”  

9.  Plaintiff’s action arises under federal law.  Therefore, removal is proper.  

STATE LAW ACTIONS MAY QUALIFY FOR FEDERAL QUESTION JURISDICTION 

10. Plaintiff brought this action under state law.  Plaintiff alleges that Lululemon’s 

conduct violates the Florida Deceptive and Unfair Trade Practices Act (“FDUTPA”).  See 

Complaint ¶¶ 19–27.   

11. The Supreme Court has made clear that state law causes of action may arise under 

federal law for the purposes of federal question jurisdiction.  See Empire Healthchoice Assurance, 

Inc. v. McVeigh, 547 U.S. 677, 699 (2006). That is, “a case may arise under federal law ‘where 

the vindication of a right under state law necessarily turn[s] on some construction of federal law.’”  

Merrell Dow Pharm. Inc. v. Thompson, 478 U.S. 804, 808–09 (1986) (quoting Franchise Tax 

Board v. Const. Laborers Vacation Trust, 463 U.S. 1, 9 (1983)). 

12. The Supreme Court has set out a four-part test (“the Grable test”) to determine 

when state law claims sufficiently arise under federal law such that federal question jurisdiction is 

triggered.  See Grable & Sons Metal Products, Inc. v. Darue Eng. & Mfg., 545 U.S. 308, 314 

(2005).  “[F]ederal jurisdiction over a state law claim will lie if a federal issue is: (1) necessarily 

raised, (2) actually disputed, (3) substantial, and (4) capable of resolution without disrupting the 
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federal-state balance approved by Congress.”  Gunn v. Minton, 568 U.S. 251, 258 (2013) (citing 

Grable, 545 U.S. at 314).  

13. Plaintiff’s claim satisfies the Grable test.  First, as a threshold matter, federal law, 

as interpreted by federal agencies, governs the classification, grading, and labeling of cotton 

products and prescribes the standards for such classification, grading, and labeling.  The only issue 

in this case is whether Lululemon’s product actually contained “92% Pima Cotton” as stated on 

the Product label and advertising.   

In order to meet the elements of a FDUTPA claim, Plaintiff must show that the Product did 

not contain the amount of Pima Cotton stated.  Resolution of this question necessarily turns on 

federal law and federal agency guidance.  Whether a fiber can be classified as “Pima Cotton” is 

determined by federal cotton standards promulgated by the United States Department of 

Agriculture (“USDA”).2 See 7 C.F.R. § 28.304 (setting out the “staple-length” requirements for 

cotton to be classified as Pima).  Such standards address how and when cotton is to be tested for 

classification, including the equipment and procedures to be used.  See e.g., 7 C.F.R. §§ 28.601–

03; 28.8; 28.9.  To be sure, federal law governs not only what products qualify as “Pima Cotton,” 

but also the processes by which such qualification must occur.  In addition, the Textile Act governs 

the labeling requirements for clothing products that contain cotton.  See 15 U.S.C. § 70.   This is 

particularly critical in light of the fact that (1) Plaintiff seeks relief under FDUTPA; and (2) 

FDUTPA expressly excludes from its coverage “[a]n act or practice required or specifically 

permitted by federal or state law.”  Fla. Stat. § 501.212(1); see also Kuenzig v. Hormel Foods 

2 The federal statutes authorizing the USDA to promulgate cotton classification standards include 
the U.S. Cotton Statistics & Estimates Act of 1927, the U.S. Cotton Standards Act of 1923, and 
the U.S. Cotton Futures Act of 1914.  
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Corp., 505 Fed. Appx. 937, 939 (11th Cir. 2013).   Plaintiff’s claim simply cannot be resolved 

without the interpretation and application of federal law.  In such instances, removal is proper.  

See, e.g., Bobo v. Christus Health, 359 F. Supp. 2d. 552, 557 (E.D. Tex. 2005) (remand denied 

because interpretation of a substantial question of federal tax law regarding charitable entities was 

necessary to resolve Plaintiffs’ state law claims); Milano Hat Co. v. Haden & Co., No. 

302CV2170-N, 2003 WL 282450, at *1, *2 (N.D. Tex. Feb. 5, 2003) (remand denied because 

Plaintiffs’ state law claims turned on interpretation and application of the federal regulatory 

scheme in ERISA).   

14. Second, the federal issues related to cotton classification and labeling are actually 

disputed.  Plaintiff’s Complaint submits, through its reliance on product testing results attached to 

the Complaint as Exhibit C, that the cotton classification and labeling requirements apply to the 

finished cotton-containing product.  Plaintiff’s position is that a finished cotton-containing product 

itself must be shown, through testing of that product, to contain the amount of Pima Cotton stated 

on its label and advertising.  This position is also reflected in the factual allegations in the 

Complaint as Plaintiff contends that determining the “truth” of the label “requires sending the 

Product to a laboratory and removing fibers from the Product.”  Complaint ¶ 8.  Federal law does 

not impose this standard.  To the contrary, the USDA cotton standards refer to testing cotton for 

classification when it is in bale form.  See 7 U.S.C. § 28 (numerous sections describe the testing 

process as involving samples from cotton bales; the testing is not performed on finished products).  

The USDA prescribes the standard for Pima Cotton classification and the tests to be performed to 

determine whether the product may qualify as Pima Cotton.  Defendant’s position puts the federal 

issues in dispute.  

Case 9:19-cv-80296-KAM   Document 1   Entered on FLSD Docket 03/04/2019   Page 5 of 82



6 

EAST\165176705.1

15. Third, the federal issues raised and disputed are substantial.  Courts have made clear 

that the substantiality inquiry focuses on “the importance of the issue to the federal system as a 

whole.”  Gunn, 568 U.S. at 260.  The federal government, through the USDA cotton classification 

scheme and the Textile Act, has fully occupied the field of cotton classification and product 

labeling.  There is a substantial federal interest in the uniform application of the cotton 

classification standards and cotton labeling requirements established by federal law.  Cotton is not 

a simple, fungible commodity.  Prior to federal regulation of cotton classification there were 

numerous problems in the cotton market due to a lack of uniformity of market standards, 

definitions, and classification processes.  Congress gave the USDA authority to regulate cotton 

standards to remedy these harms.  Later, the FTC was empowered to regulate labeling of cotton 

products.  The federal government has a substantial interest in ensuring consistent regulation of 

cotton and enforcement of labeling laws and guidance.  This action is clearly an effort by Plaintiff’s 

counsel to seek a judgement that can be used in subsequent actions. 

16. Finally, adjudication of this matter in a federal forum will not disrupt “Congress’s 

intended division of labor between state and federal courts.”  Gunn, 568 U.S. at 258.  Resolution 

of the federal issues raised in this action will have broad effects on the federal system.  Thus, there 

is a “serious federal interest in claiming the advantages thought to be inherent in a federal forum.” 

Grable, 545 U.S. at 313.  

17. Based on the foregoing, each of the elements of the four-part Grable test are 

satisfied and, therefore, removal of this action to federal court is appropriate.  See Gunn, 568 U.S. 

at 258 (“[w]here all four of these requirements are met, we held, jurisdiction is proper”).  
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WHEREFORE, Lululemon respectfully gives notice of removal of the State Court Action 

to this United States District Court for the Southern District of Florida, and respectfully requests 

that this Court assume jurisdiction over this action. 

Dated:  March 4, 2019 Respectfully submitted, 

DLA PIPER LLP (US)

By:   /s/ Fredrick H.L. McClure 
Fredrick H.L. McClure (FBN 147354) 
fredrick.mcclure@dlapiper.com 
200 South Biscayne Boulevard, Suite 2500 
Miami, Florida 33131 
Tel.  305.423.8522 
Fax. 305.437.8131 

Counsel for Defendant Lululemon Athletica 
Inc

Case 9:19-cv-80296-KAM   Document 1   Entered on FLSD Docket 03/04/2019   Page 7 of 82



EAST\165176705.1 

CERTIFICATE OF SERVICE 

I hereby certify that on March 4, 2019, I electronically filed the foregoing document with 

the Clerk of the Court using CM/ECF.  I also certify that the foregoing document is being served 

this day on all counsel of record or plaintiff identified on the below Service List in the manner 

specified, either via transmission of Notices of Electronic Filing generated by CM/ECF or in some 

other authorized manner for those counsel or parties who are not authorized to receive 

electronically Notices of Electronic Filing.   

/s/ Fredrick H.L. McClure 
           Fredrick H.L. McClure (FBN 147354) 

Service List 

Howard W. Rubinstein 
The Law Office of Howard W. Rubinstein 
4000 N. Ocean Dr. Apt. 201 
Singer Island, FL 33404 
howardr@pdq.net 

Counsel for Plaintiff 
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EXHIBIT A 
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IN THE COUNTY COURT OF 

PALM BEACH COUNTY, FLORIDA 

   

       CASE NO.:   

       DIVISION:    

KIARA CRUZ, 

 

Plaintiff   

vs. 

 

LULULEMON ATHLETICA INCORPORATED, 

 

Defendant. 

________________________________________/  

 

 

COMPLAINT FOR INJUNCTIVE AND DECLARATORY RELIEF 

AND MOTION FOR SUMMARY DISPOSITION 

 

Plaintiff, KIARA CRUZ, by and through the undersigned counsel, brings suit against 

Defendant, LULULEMON ATHLETICA INCORPORATED (“LULULEMON”), and alleges: 

 

PARTIES, JURISDICTION, & VENUE 

1. This is an action for injunctive and declaratory relief and for attorney’s fees and 

costs.  The value of the injunctive and declaratory relief requested is less than $5,000 exclusive of 

interest, attorney fees and costs. 

2. Plaintiff is a natural person and resident of Palm Beach County, Florida, and has 

standing to bring this action by virtue of being the subject of Defendant’s violations of law as 

better described herein, which occurred in Palm Beach Gardens, Florida.  

3. Defendant, LULULEMON, is a Canadian corporation, which at all times material 

hereto was registered and conducting business in Florida, maintained agents for the customary 

transaction of business in Florida, and conducted substantial and not isolated business activity 

within this state. 
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4. Based on the foregoing, venue is proper in the above-captioned Court, and this 

Court has jurisdiction over the cause of action alleged herein as a county court possessing 

jurisdiction over the amount in controversy and having power to grant declaratory and injunctive 

relief. County court is Florida’s small claims court. 

 

FACTS 

5. On or about December 16, 2016 Plaintiff purchased the LULULEMON Muscle 

Love Crop Tank product (hereinafter the “Product”) at the Lululemon Athletica store located at 

3101 P.G.A. Boulevard, P-229, Palm Beach Gardens, Florida 33410.  

6.  The Product had not been altered between manufacture and point of sale.  

Photographs of the Product label are attached hereto as “EXHIBIT A”. 

7. The Product claims to be made with “92% Pima cotton” through advertising and 

labeling.  

8. In reliance on the Product label and advertising, Plaintiff believed she was 

purchasing a product made with “92% Pima cotton” and paid a premium for such a product. Before 

purchase, Plaintiff had no way to verify the truth of the “92% Pima cotton” claim on the Product, 

because to test the truth of this statement requires sending the Product to a laboratory and removing 

fibers from the Product  

9. Plaintiff’s purchase receipt listing the Product as purchased from LULULEMON is 

attached and incorporated herein as “EXHIBIT B”. 

10. After receiving the Product, Plaintiff doubted that the Product was in fact 92% Pima 

cotton. With the assistance of counsel, Plaintiff had the product tested at an ISO certified testing 

laboratory. 
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11. In fact the Product does not contain “92% Pima cotton” as labeled and advertised. 

12. The Product contains only a fraction of the Pima cotton claimed. Testing by a third-

party, industry accepted, ISO registered laboratory confirms the Product contains far less than 92% 

Pima cotton. A copy of that testing is attached and incorporated herein as “EXHIBIT C”.  The 

report of Dr. Sabit Adanur interpreting those test results is attached as “EXHIBIT D”, which is 

also incorporated herein for all purposes. This expert report confirms the Product is not 92% Pima 

cotton, indeed, containing far less than 92% Pima cotton. Indeed the expert report concludes that 

only 36 to 40% of the cotton in the Product qualifies as Pima cotton. 

13. The 92% Pima cotton claim is uniformly, consistently and prominently displayed 

on each individual packaging of the Product and is untrue, misleading, and deceptive. 

14. Plaintiff has been aggrieved by LULULEMON’s conduct, because 

LULULEMON’s conduct (1) misrepresents the product to contain 92% Pima cotton when it does 

not; and (2) is illegal under Florida law.   

15. LULULEMON unlawfully marketed, advertised, sold, and distributed the Product 

to Plaintiff in Florida.  

16. LULULEMON sells the Product at a premium price, above other similar products 

in the marketplace that do not claim to be made with “92% Pima cotton”.  

17. LULULEMON’s false and misleading representations and omissions deceived 

Plaintiff.  

18. Plaintiff has performed all conditions precedent to bringing this action. 

19. In a single cause of action, Plaintiff seeks a declaration that LULULEMON’s 

conduct in selling the Product is deceptive, an unfair trade practice, and illegal under section 

501.204(1), Florida Statutes. 
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20. There is an actual case and controversy because Plaintiff contends 

LULULEMON’s conduct with respect to labeling, marketing and selling the Product is a deceptive 

and unfair trade practice and illegal, but LULULEMON denies this. As one aggrieved by 

LULULEMON’s conduct as well as LULULEMON’s violation of Florida law Plaintiff has 

standing under Florida law.  

To succeed on a claim for injunctive and declaratory relief under § 501.211(1), a 

plaintiff must prove that (1) the defendant engaged in a deceptive act or practice in 

trade, and (2) plaintiff is a person “aggrieved” by the deceptive act or 

practice. Caribbean Cruise Line, Inc. v. Better Bus. Bureau of Palm Beach Cty., 

Inc., 169 So. 3d 164, 166-67 (Fla. 4th DCA 2015). In contrast, a claim for damages 

under § 501.211(2) has three elements: “(1) a deceptive act or unfair practice; (2) 

causation; and (3) actual damages.” Id. While “subsection (1) affords declaratory 

relief to ‘anyone aggrieved’ by a violation of FDUTPA ..., subsection (2) provides 

that a person may recover ‘actual damages’ for a ‘loss as a result of a violation’ 

of FDUTPA.” Ahearn v. Mayo Clinic, 180 So. 3d 165, 172 (Fla. 1st DCA 

2015), reh'g denied (Dec. 18, 2015), review denied sub nom. Ahearn v. Mayo 

Clinic of Florida, No. SC15-2400, 2016 WL 2742844 (Fla. May 11, 2016). 

Accordingly, subsection (1) affords relief for a larger class of plaintiffs than 

subsection (2), including anyone who is “angry or sad on grounds of perceived 

unfair treatment.” Id. 

 

SMS Audio, LLC v. Belson, 9:16-CV-81308, 2017 WL 1533941, at *4 (S.D. Fla. Mar. 9, 2017) 

 

 

CAUSE OF ACTION 

 DECLARATORY AND INJUNCTIVE RELIEF FOR VIOLATION OF THE FLORIDA 

DECEPTIVE AND UNFAIR TRADE PRACTICES ACT (“FDUTPA”) 

 

21. Plaintiff re-alleges and incorporates by reference the allegations set forth in the 

preceding paragraphs one (1) through twenty (20) of this Complaint as if fully set forth verbatim.  

22. Plaintiff was at all times material an individual and is thus a “consumer,” as defined 

by section 501.203(7), Florida Statutes.     
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23. Defendant was at all times materially engaged in advertising, providing, offering, 

and distributing by sale a tangible good, otherwise known as “trade or commerce”, as defined by 

section 501.203(8), Florida Statutes.     

24. Defendant advertised, distributed, and sold the Product through use of false 

representations of fact regarding fiber content, and by engaging in unfair and deceptive acts and 

practices all as contemplated in section 501.204(1), Florida Statutes. 

25. Plaintiff is entitled to bring this action for declaratory and injunctive relief for the 

benefit of herself pursuant to section 501.211(1), Florida Statutes, because Plaintiff was aggrieved 

by Defendant’s conduct.  Plaintiff is angry and sad that LULULEMON would subject her to 

violation of state law by its conduct as alleged herein. 

26. This action concerns a bona fide, actual, and existing need for declaration that the 

Product is deceptively labeled and marketed, and that its sale was illegal. LULULEMON has not 

admitted these facts. 

27. Plaintiff has and will incur reasonable costs and attorney’s fees in pursuit of this 

Action. 

MOTION FOR SUMMARY DISPOSITION 

Pursuant to Small Claims Rule 7.135, Plaintiff moves for Summary Disposition of her 

claim for Declaratory and Injunctive Relief.  Rule 7.135 states, “[a]t pretrial conference or at any 

subsequent hearing, if there is no triable issue, the court shall summarily enter an appropriate order 

or judgment.” See Fla. Sm. CI. R. Rule 7.135; see also Bloodworth v. International Auto City, Inc., 

10 Fla. L. Weekly Supp. 1046b (Fla. 17th Cir. Ct. 2003)(finding that under small claims rules, the 

plaintiff was not required to give any particular notice of motion for summary judgment before 

asking judge to consider motion). 
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The Exhibits attached to Plaintiff’s Complaint for Injunctive and Declaratory Relief are 

properly considered by this Court because they are admissions of Defendant, the properly 

supported opinion of Plaintiff’s expert witness and materials relied upon by the expert in rendering 

his opinion.  These Exhibits establish facts entitling Plaintiff to the requested declaratory relief.  

Specifically, the Exhibits establish that Defendants claim that the Product is “92% Pima cotton” is 

false.  Because this claim is false, the Product was deceptively marketed and sold, making the 

declaratory and injunctive relief proper under section 501.211(1), Florida Statutes. 

 

WHEREFORE, Plaintiff prays this Court enter a judgment declaring the Product label to 

be materially misrepresentative of the Product, and that the Product is therefore deceptively, 

unfairly and illegally marketed and sold; enjoining Defendant from selling marketing, distributing, 

and selling the Product unless/until Defendant ceases all representations that the Product contains 

92% Pima cotton; awarding Plaintiff her reasonable attorney’s fees and costs pursuant to section 

501.2105(1), Florida Statutes; and granting all other relief the Court deems just and proper.  
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DEMAND FOR JURY TRIAL 

 Plaintiff hereby demands trial by jury on any issues so triable and not decided by the Court 

on Summary Disposition. 

 

Submitted January 28, 2019      

  

       /s/ Howard W. Rubinstein, Esq.   

Howard W. Rubinstein, Esq. 

       The Law Office of Howard W. Rubenstein 

       4000 N. Ocean Dr. Apt. 201 

       Singer Island, FL 33404 

       Telephone:  832-715-2788 

       Fax:  561-688-0630  

       Email:  howardr@pdq.net 
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EXHIBIT A 
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EXHIBIT B 
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EXHIBIT C 
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EXHIBIT D 

 

Report by Dr. Sabit Adnur for Fiber Analysis #4522 follows. 

 

 

 

 

[Remainder of page deliberately blank.] 
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EAST\165117425.1 

IN THE COUNTY COURT FOR THE FIFTEENTH JUDICIAL CIRCUIT,  

IN AND FOR PALM BEACH COUNTY, FLORIDA 

 

 

KIARA CRUZ, 

 

 Plaintiff, 

     

vs.                 Case No.:  50-2019-CC-001814-XXXX-MB 

           

LULULEMON ATHLETICA INCORPORATED,  

a Delaware corporation, 

 

 Defendant. 

_________________________________________/ 

 

UNOPPOSED MOTION FOR AN ENLARGEMENT OF TIME  

TO RESPOND TO PLAINTIFF’S COMPLAINT 

 

Defendant, Lululemon Athletic Incorporated (“Lululemon”), by and through its 

undersigned counsel, and pursuant to Rule 1.100(b) of the Florida Rules of Civil Procedure, hereby 

moves the court for entry of an order enlarging  of the time, up to and including Monday, March 

11, 2019, within which Lululemon shall file its response to Plaintiff’s Complaint.  In support 

thereof, Lululemon states as follows: 

1. Lululemon’s response to the Complaint is currently due on March 4, 2019. 

2. In order to respond fully to the Complaint, Lululemon needs additional time to 

investigate the claims set forth in the Complaint.  

3. Prior to filing this motion, undersigned counsel conferred with counsel for Plaintiff, 

and said counsel does not oppose the relief sought by this motion.   

WHEREFORE, Defendant Lululemon respectfully requests that this Court grant its 

Unopposed Motion for An Enlargement of Time to Respond to Plaintiff’s Complaint, and any 

other and further relief the Court deems just and proper.  
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EAST\165117425.1 

Dated: March 1, 2019   

  

 

 /s/ Maia Sevilla-Sharon  

Maia Sevilla-Sharon Esq. 

Florida Bar No. 123929 

DLA PIPER LLP (US) 

200 South Biscayne Blvd., Suite 2500 

Miami, Florida 33131 

(305) 423-8527 

(305) 503-9583 facsimile 

maia.sevillasharon@dlapiper.com 

 

Attorney for Defendant 

 

  

CERTIFICATE OF SERVICE 
 

 I HEREBY CERTIFY that on March 1, 2019, I electronically filed the foregoing with the 

Clerk of the Court using the Florida Court’s E-Filing Portal which will send notification of such 

filing to the following counsel of record:  

Howard W. Rubinstein 

The Law Office of Howard W. Rubinstein 

4000 N. Ocean Dr. Apt. 201 

Singer Island, FL 33404 

howardr@pdq.net 

 

Counsel for Plaintiff 

 

/s/ Maia Sevilla-Sharon  

Maia Sevilla-Sharon 
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