© 00 ~N o o b~ W N P

N NN NN NN R PR R R R R R R
o U0 KN W N P O © © N O 00 W N -, O

Case 2:19-cv-00119 Document 1 Filed 01/28/19 Page 1 of 10

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
WEIMIN CHEN, for Himself as a Private Case No.
Attorney General, and All Others Similarly
Situated,
Plaintiff, CLASS ACTION
V. DEFENDANT LAMPS PLUS, INC.’S

NOTICE OF REMOVAL
LAMPS PLUS, INC., and DOES 1-20,
inclusive, [28 U.S.C. § 1332(d)(2)]

PLEASE TAKE NOTICE that Defendant Lamps Plus, Inc. (“Lamps Plus”), the defendant
in the above-referenced action, which was originally commenced in the Superior Court of
Washington for King County, captioned Weimin Chen v. Lamps Plus, Inc., Case No. 19-2-00381-2
SEA, hereby invokes the removal jurisdiction of the United States District Court for the Western
District of Washington, pursuant to 28 U.S.C. 88 1332, 1441, 1446, 1453 and Federal Rule of
Civil Procedure, Rule 81(c), asserting original federal jurisdiction under 28 U.S.C. 88 1332(d)(2)
and 1453(b). This Court has original jurisdiction over the action pursuant to the Class Action

Fairness Act of 2005 (“CAFA?”) for the following reasons:
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DEFENDANT LAMPS PLUS, INC.’S NOTICE OF Four Embarcadero Center, 171 Floor
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l.
JURISDICTION

1. This Court has jurisdiction over this action pursuant to 28 U.S.C. 8§ 1332, 1441,
1446, and 1453. In particular, this Court has jurisdiction under CAFA, codified in part at 28
U.S.C. 88 1332(d)(2) and 1453(b), because it is styled as a class action in which: (1) the number
of members of the proposed plaintiff class is not less than one hundred, in the aggregate; (2) the
matter in controversy exceeds the sum or value of $5,000,000, exclusive of interest and costs; and
(3) minimal diversity exists between the plaintiffs and defendant, i.e., any member of the class of
plaintiffs is a citizen of a state different from the defendant. 28 U.S.C. 8§ 1332(d)(2) and (d)(4).
Paragraphs 3 through 25 below provide a detailed basis for this removal. Lamps Plus has also
satisfied all procedural requirements of 28 U.S.C. § 1446 and thus removes the action to the
United States District Court for the Western District of Washington, pursuant to
28 U.S.C. 88 1332, 1441, 1446, and 1453.

1.
PROPER DISTRICT

2. Pursuant to 28 U.S.C. 8§ 1446(a), this case should be assigned to the Western
District of Washington, because the civil action on which this removal is based was filed in King
County, Washington.

1.
STATEMENT OF THE CASE

3. On January 4, 2019, Weimin Chen (“Plaintiff”) filed a class action complaint
(“Complaint”) alleging that Lamps Plus committed violations of Washington’s Consumer
Protection Act, RCW 19.86, arising from purported advertisements and statements regarding the

pricing of merchandise at Lamps Plus’s stores. Complaint, {1 1-76, and Prayer for Relief, pp. 24-

25.
4. Plaintiff seeks to certify a class of:
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[a]ll persons who purchased in the State of Washington within the

applicable limitations period from Lamps, Plus, Inc. one or more

Lamps Plus proprietary and exclusive products which Lamps Plus,

Inc. advertised or promoted by displaying or otherwise

disseminating a “Compare “ or “Compare At” reference price.
Complaint, 1 77.

5. Plaintiff, on behalf of himself and the alleged class, seeks a judgment awarding
Plaintiff and the proposed Class members damages as well as “disgorgement or restitution,”
including “all revenues, profits and/or unjust enrichment” in the form of *“actual damages . . .
estimated to be $10 million” along with “additional damages up to an amount not to exceed three
times the actual damages . . . estimated to be $30 million.” Id., Prayer for Relief, p. 24.

6. Plaintiff served a copy of the Complaint upon Lamps Plus on January 8, 2019.

V.

THE REQUIREMENTS FOR REMOVAL UNDER CAFA ARE SATISFIED

7. CAFA was enacted “to facilitate adjudication of certain class actions in federal
court.” Dart Cherokee Basin Operating co. v. Owens, 135 S.Ct. 547, 554 (2014). The Supreme
Court has held, that there is no presumption against removal of CAFA actions and the statute’s
provisions “should be read broadly, with a strong preference that interstate class actions should be
heard in a federal court if properly removed by any defendant.” 1d.

8. To invoke removal jurisdiction, a defendant’s notice of removal need only include
“a short and plain statement of the grounds for removal.” Dart, 135 S.Ct. at 553. “Congress . . .
intended to simplify the pleading requirements for removal and to clarify that courts should apply
the same liberal rules [to removal allegations] that are applied to other matters of pleading.” Id.
(internal quotations omitted). In determining whether the requirements of removal have been
satisfied, this Court may also rely upon the allegations of Plaintiff’s Complaint, taken as true for
purposes of removal. Levine v. BIC USA, Inc., 2007 U.S. Dist. LEXIS 60952, *16-17 (S.D. Cal.
Aug. 19, 2007) (applying allegations in complaint that amount in controversy did not exceed

$74,999.99 as to each putative class member to determine that the $5 million jurisdictional
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threshold under CAFA was satisfied); Korn v. Ralph Lauren Corp., 536 F.Supp.2d 1199, 1203
(E.D. Cal. 2008) (“plaintiff is bound by the allegations in the complaint that assert defendant’s
citizenship” for diversity purposes). A defendant need not submit evidentiary support with its
notice of removal. Dart, 135 S.Ct. at 551 (A statement ‘short and plain’ need not contain
evidentiary submissions.”).

9. For cases involving class allegations, CAFA confers original jurisdiction on a
district court where (1) the number of members of the proposed plaintiff class is not less than one
hundred, in the aggregate; (2) the amount in controversy exceeds $5,000,000 (exclusive of interest
and costs), and (3) any member of the class is a citizen of a state different from any defendant.

28 U.S.C. § 1332(d)(2).
A. Timeliness

10. Plaintiff’s Complaint was filed on January 4, 2019. Plaintiff served the summons
and Complaint upon Lamps Plus on January 8, 2019. Lamps Plus filed this notice within thirty
days of service of the summons and Complaint. Accordingly, this notice is timely filed pursuant
to 28 U.S.C. § 1446(b). See Murphy Bros., Inc. v. Michetti Pipe Stringing, Inc., 526 US 344, 354
(1999).

B.  Venue

11.  This action was originally brought in the Superior Court of Washington for King
County. Pursuant to 28 U.S.C. § 1441(a) removal to this District is proper because the Superior
Court of Washington for King County is geographically located within the boundaries of the
Western District of Washington.

C. Plaintiff’s Case Is Styled as a Class Action

12.  The term “class action” is defined under the statute as “any civil action filed under
rule 23 of the Federal Rules of Civil Procedure or similar State statute or rule of judicial procedure
authorizing an action to be brought by 1 or more representative persons as a class action.”

28 U.S.C. 8 1332(d)(1)(B). Plaintiff styles his Complaint as a class action. Plaintiff purports to
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bring it “on behalf of himself and all others similarly situated,” alleging a putative class and class
allegations, and seeking an order certifying the proposed class. Complaint, { 77-85; and Prayer
for Relief, pp. 24-25. Although Lamps Plus disputes that Plaintiff can meet the requirements
under Federal Rule of Civil Procedure 23 for certifying his purported class, and disputes any
amount owing to Plaintiff or the alleged class, this lawsuit qualifies as a “class action” under
CAFA.

D. Minimal Diversity Exists

13. Removal is proper where at least one class member is diverse from at least one
defendant. 28 U.S.C. § 1332(d). As alleged in the Complaint, Plaintiff resides in King County,
Washington. Complaint, 6.

14. For diversity purposes, a corporation is deemed to be a citizen of the state in which
it has been incorporated and the state where it has its principal place of business.

28 U.S.C. 8 1332(c)(1). The Complaint alleges that Lamps Plus is a California corporation with
its principal place of business in California. Complaint, 7.

15. Plaintiff’s purported class includes “[a]ll persons who purchased in the State of
Washington within the applicable limitations period from Lamps, Plus, Inc. one or more Lamps
Plus proprietary and exclusive products which Lamps Plus, Inc. advertised or promoted by
displaying or otherwise disseminating a “Compare “ or “Compare At” reference price.”
Complaint, 1 77.

16.  Although Plaintiff purports to assert his claims against numerous “Doe”
defendants, the citizenship of fictitious and unknown defendants should be disregarded for
purposes of establishing removal jurisdiction under 28 U.S.C. § 1332; Fristoe v. Reynolds Metals
Co., 615 F.2d 1209, 1213 (9th Cir. 1980) (“unknown defendants sued as ‘Does’ need not be joined
in a removal petition.”). Thus, the existence of Doe defendants 1 through 20, named in Plaintiff’s

Complaint, does not deprive this Court of jurisdiction.
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E. The Amount in Controversy Exceeds $5 Million

17.  The claims of the individual members in a class action are aggregated to determine
if the amount in controversy exceeds the sum or value of $5,000,000. 28 U.S.C. § 1332(d)(6).
The Supreme Court recently held that where a complaint does not explicitly specify the amount in
controversy, a defendant’s notice of removal need include only a plausible allegation that the
amount in controversy exceeds the jurisdictional threshold under CAFA. Dart, 135 S.Ct. at 554.
Here, Plaintiff purports to represent a class of all Washington purchasers for the “applicable
limitations period” and alleges actual damages of $10 million along with additional damages of
$30 million. Complaint, Prayer for Relief, p. 24. The amount in controversy allegation in a
defendant’s notice of removal should be accepted as true when not contested by a plaintiff or
questioned by the court. Dart, 135 S.Ct at 553. If the court is uncertain about whether all matters
in controversy meet the $5,000,000 jurisdictional threshold under CAFA, “the court should err in
favor of exercising jurisdiction over the case.” Kearns v. Ford Motor Co., 2005 U.S. Dist. LEXIS
41614, *19 (C.D. Cal. Nov. 18, 2005) (citing Senate Judiciary Committee Report, S. REP. No.
109-14).

18. Lamps Plus denies that Plaintiff and the putative class have been harmed in any
way or that they are entitled to any damages, disgorgement, or restitution. Lamps Plus further
disputes Plaintiff’s apparent method for calculating purported damages, disgorgement, or
restitution, as well as Plaintiff’s claim that he and the purported class are entitled to disgorgement
and restitution of profits and unjust enrichment that Lamps Plus retained from Plaintiff and the
Class members, and denies any liability to Plaintiff or any member of the class he purports to
represent. Complaint, Prayer for Relief, p. 24. However, for the purposes of determining the
amount in controversy under CAFA, Plaintiff’s allegations place at issue an amount greater than
CAFA’s $5 million jurisdictional threshold.

19. Plaintiff alleges that he and the putative class are entitled to damages and restitution

related to Lamps Plus’s pricing practices for all Lamps Plus branded merchandise purchased in the
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State of Washington “within the applicable limitations period” See Complaint, {{ 77; Prayer for
Relief, p. 24-25. Specifically, Plaintiff alleges that the price tags on Lamps Plus’s proprietary
products contain a “significantly higher reference price — typically over 30% higher — in order to
fool customers into believing that competing retailers are selling those exact same products at the
higher price.” Complaint, 11 2, 68-76. Plaintiff alleges that Lamps Plus has engaged in these
practices in its stores and on its website. Id. at 1 1, 4, 15-35. Based on this, Plaintiff seeks
damages and restitution amounting to “all profit” that Lamps Plus has earned from the sale of
these advertised products to anyone in the putative class. Id. at § 93; Prayer for Relief, p. 24-25.
Although Lamps Plus disputes these allegations and Plaintiff’s alleged damages, the amount in
controversy pled in the Complaint in the form of actual damages, disgorgement, restitution and
statutory damages exceeds $50,000,000, far in excess of the $5,000,000 in controversy
requirement in CAFA. 1d., Prayer for Relief p. 24.

20.  Additionally, Plaintiff seeks attorney’s fees and prejudgment interest. Complaint,
Prayer for Relief, p. 25. Although Lamps Plus denies that Plaintiff is entitled to such interest and
fees, the Court should take attorney’s fees into account in ascertaining the amount in controversy
even where an award is discretionary. Galt G/S v. JSS Scandinavia, 142 F.3d 1150, 1155-56 (9th
Cir. 1998).

21. Plaintiff also seeks declaratory and injunctive relief. Complaint, { 96-105; Prayer
for Relief, p. 24-25. The cost of complying with injunctive relief may be considered in
determining the amount in controversy. BEM I, LLC v. Anthropologie, Inc., 301 F.3d 548, 553
(7th Cir. 2002).

22, Finally, although Lamps Plus denies that Plaintiff, or the purported class members
are entitled to any relief, in determining the amount in controversy, the Court must assume that
allegations of the Complaint are true and that Plaintiff will ultimately prevail on all claims made in
the Complaint. Kenneth Rothschild Trust v. Morgan Stanley Dean Witter, 199 F.Supp.2d 993,
1001 (C.D. Cal. 2002); see also Korn v. Polo Ralph Lauren Corp., 536 F.Supp.3d 1199, 1204-05
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(E.D. Cal. 2008) (“the ultimate inquiry is what amount is put ‘in controversy’ by the plaintiff’s
complaint, not what a defendant will actually owe.” ). Therefore, Plaintiff’s broadly alleged
claims for monetary, injunctive, and declaratory relief place more than $5,000,000 at issue in this
action.

F. The Putative Class Far Exceeds 100 Members

23.  CAFA requires that the proposed class includes at least 100 members.
28 U.S.C. 8 1332(d)(5)(B). Although Lamps Plus disputes Plaintiff’s class allegations, and denies
that the class is ascertainable, the Complaint alleges that the “Class easily comprises 10,000
Washington State residents” and that “Class members are so numerous that joinder of all members
is impracticable.” Complaint, 1 79. Lamps Plus disputes Plaintiff’s characterization of how it
advertises the low prices of its exclusive products. Nonetheless, the number of individuals who
purchased a Lamps Plus exclusive item at an advertised discount price in the State of Washington
far exceeds 100. Therefore, CAFA’s class size requirement is satisfied.

G. Notice to the Clerk of the State Court and to Adverse Parties, Submission of Process,

Pleadings and Orders on File in State Court

24.  Copies of this Notice of Removal promptly will be served on counsel of record for
Plaintiff and filed with the Clerk of the Superior Court of Washington for King County as required
under 28 U.S.C. § 1446(d). In compliance with 28 U.S.C. § 1446(a), a true and correct copy of
the Complaint is attached as Exhibit 1 hereto, and true and correct copies of the remaining
pleadings, process, and orders served or filed in this action are attached as Exhibit 2.
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V.
CONCLUSION

By this notice and attachments, Lamps Plus does not waive any objections it may have as
to improper service, jurisdiction, or venue, or any other defenses or objections to this action.
Lamps Plus prays that this action be removed to this Court; that all further proceedings in the state
court be stayed; and that Lamps Plus obtain all additional relief to which it is entitled.

Dated: January 28, 2019

SHEPPARD, MULLIN, RICHTER & HAMPTON LLP

By /s/ Robert J. Guite
Robert J. Guite, WSBA No. 25753
Attorneys for Lamps Plus, Inc.

SHEPPARD MULLIN RICHTER & HAMPTON LLP

DEFENDANT LAMPS PLUS, INC.’S NOTICE OF Four Embarcadero Center, 171 Floor
REMOVAL -9 San Francisco, CA 94111
Case No. 415.434.9100 FAaX: 415.434.3947

SMRH:489151434.1




© 00 ~N o o b~ W N P

N NN NN NN R PR R R R R R R
o U0 KN W N P O © © N O 00 W N -, O

Case 2:19-cv-00119 Document 1 Filed 01/28/19 Page 10 of 10

CERTIFICATE OF SERVICE

The undersigned certifies under penalty of perjury under the laws of the State of
Washington and the United States, that the document attached hereto was presented to the Clerk of
the Court for filing and uploading to the CM/ECF system. In accordance with their ECF
registration agreement and the Court’s rules, the Clerk of the Court will send e-mail notification of
such filing to the CM/ECF participants listed below and any non-CM/ECF participants will be
served in accordance with the Federal Rules of Civil Procedure:

Daniel M. Hattis
dan@hattislaw.com

Che Corrington
che@hattislaw.com

HATTIS & LUKACS

400 108™ Avenue, Suite 500
Bellevue, WA 98004

Tel: 425.233.8650

Fax: 425.412.7171
www.hattislaw.com

Attorneys for Plaintiff Weimin Chen
and the Proposed Class

Executed on the 28th day of January, 2019, at San Francisco, California.

By: /s| Robert J. Guite
Robert J. Guite
WSBA No. 25753
Sheppard Mullin Richter & Hampton LLP
4 Embarcadero Center, 17" Floor
San Francisco, CA 94111
Telephone: 415.434.9100
Facsimile: 415.434.3947
E-mail: rguite@sheppardmullin.com
Attorney(s) for Lamps Plus, Inc.
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FILED
2019 JAN 04 03:57 PM
KING COUNTY
SUPERIOR COURT CLERK
E-FILED

CASE #: 19-2-00381-2 SEA

SUPERIOR COURT OF WASHINGTON
FOR KING COUNTY

WEIMIN CHEN, No.
for Himself, as a Private
Attorney General, and

All Others Similarly Situated,

CLASS ACTION COMPLAINT

Plaintiff, FOR DAMAGES AND INJUNCTIVE
RELIEF UNDER THE CONSUMER
V. PROTECTION ACT, RCW 19.86

LAMPS PLUS, INC.,
and DOES 1-20, inclusive,

Defendants.

Plaintiff WEIMIN CHEN, demanding trial by jury as to all issues so triable in a separate
document to be filed, alleges as follows, on personal knowledge and/or on information and
belief, against Defendant Lamps Plus, Inc. (“Lamps Plus”), and Defendants Does 1 through 20,
inclusive:

L INTRODUCTION AND SUMMARY

1. Defendant Lamps Plus, which calls itself “The Nation’s Largest Lighting

Retailer,” violates Washington law by advertising false discounts from false reference prices for

its proprietary and exclusive products (“Exclusive Products™). Lamps Plus’s fraudulent scheme

HATTIS & LUKACS
CLASS ACTION COMPLAINT e A0
FOR DAMAGES AND INJUNCTIVE RELIEF Bellevue, WA 98004
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harms Washington State consumers by inducing them to pay more than they otherwise would
have paid and to buy more than they otherwise would have bought.

2. Lamps Plus engages in a scheme in its retail stores and on its website to defraud
its customers by fooling them into believing that Lamps Plus is offering its Exclusive Products
(which customers are misled into thinking are not exclusive) at a significantly lower price than at
which those same products are being offered by competing retailers. Lamps Plus has invented
dozens of brand names for its Exclusive Products which deceptively sound like independent
third-party brands available elsewhere, and markets those products in a way to further deceive
customers into believing that the products are significantly discounted as compared to their
prices at other retailers. Lamps Plus utilizes the terms “Compare At” and “Compare” next to a
significantly higher reference price — typically over 30% higher — in order to fool customers into
believing that competing retailers are selling those exact same products at the higher price.
Lamps Plus thereby deceives customers into believing that they are enjoying significant
discounts on these (in fact) Exclusive Products as compared to the market price, and tricks
customers into believing the products are worth more than they actually are.

3. Under Washington law and FTC guidelines, the “Compare At” or “Compare”
price must be the price at which other retailers are, in fact, offering that identical product in the
marketplace.

4. The “Compare At” and “Compare” prices (hereinafter, collectively, the “Compare
At” prices) displayed by Lamps Plus are false, deceptive or misleading because Lamps Plus’s
Exclusive Products are never sold at the higher “Compare At” price by other retailers. In fact,
Lamps Plus Exclusive Products are never offered for sale at other retailers at all, because those
products are offered only, and exclusively, at Lamps Plus. Lamps Plus also never itself offers its
Exclusive Products at the “Compare At” price. The “Compare At” price is simply a made-up
price used to inflate the product’s value.

5. The Washington Legislature prohibits this deceptive practice and has equipped

the Court with multiple tools for remedying Lamps Plus’s unlawful behavior. In addition to

HATTIS & LUKACS
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actual damages and costs and attorneys’ fees, this Court can and should enter a permanent

injunction which polices Lamps Plus’s use of reference prices in its advertising.

II. PARTIES

6. Plaintiff Weimin Chen is a citizen of the United States of America and an
individual and a natural adult person who currently resides and who at all relevant times in the
past resided in the City of Bellevue, King County, Washington State.

7. Defendant Lamps Plus, Inc., 1s a corporation chartered under the laws of the State
of California which currently has and at all relevant times in the past has had its headquarters,
executive office, principal place of business or nerve center in Chatsworth, California.

8. Defendants Doe 1 through Doe 20, inclusive, aided and/or abetted Defendant
Lamps Plus, Inc., in such a manner that Doe 1 through Doe 20, inclusive, are each directly,
contributorily, vicariously, derivatively and/or otherwise liable for the acts or omissions of
Defendant Lamps Plus, Inc. Plaintiff is currently unaware of the true identities of Doe 1 through
Doe 20, inclusive; Plaintiff anticipates that, upon learning the true identities of any of Doe 1
through Doe 20, inclusive, Plaintiff will either freely amend the operative complaint or request

leave from the Court to amend the operative complaint.

III. JURISDICTION AND VENUE

9. This Court has subject matter jurisdiction over this civil action pursuant to,
without limitation, Section 6 of Article IV of the Washington State Constitution (Superior Court
jurisdiction, generally) and Section 19.86.090 of the Revised Code of Washington (Superior
Court jurisdiction over Consumer Protection Act claims).

10.  This Court has personal jurisdiction over each of the defendants pursuant to,
without limitation, Revised Code of Washington section 4.28.185. Defendant Lamps Plus, Inc.,
has, without limitation, transacted business within the State of Washington (including, without

limitation, operating the www.lampsplus.com website and operating brick-and-mortar Lamps

Plus stores in Lynnwood, Washington, and in Tukwila, Washington), and/or has committed
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tortious acts within the State of Washington (as alleged, without limitation, throughout this
Complaint).

11. With regard to the cause of action brought pursuant to the Washington Consumer
Protection Act, this Court has personal jurisdiction over each of the defendants pursuant to
Revised Code of Washington section 19.86.160. Defendant Lamps Plus, Inc., has engaged in
conduct in violation of Chapter 19.86 of the Revised Code of Washington which has had an
impact in Washington State which said chapter reprehends.

12.  Venue is proper in King County Superior Court because, without limitation,
Plaintiff Chen resides in King County; a significant portion of the acts giving rise to this civil
action occurred in King County; the Lamps Plus store in Tukwila where Mr. Chen made his
purchases is located in King County; Defendant Lamps Plus, Inc., intended to and did have a
substantial and foreseeable effect on trade or commerce in King County; the acts and omissions
of Defendant Lamps Plus, Inc., pled herein affected the prices advertised and paid and the
volume of sales or revenues obtained from King County; and/or Defendant Lamps Plus, Inc.,
knew or expected that their advertisements would be seen and/or acted upon inside King County.

13. Within the jurisdiction of King County Superior Court, this civil action is
assigned to the Seattle Case Assignment Area because, without limitation, no defendant resides

for these purposes in King County, and Plaintiff resides in the City of Bellevue, King County.

IV.  PLAINTIFF’S FACTUAL ALLEGATIONS

14. Plaintiff Weimin Chen, like the typical Lamps Plus customer, does not like to pay
full price for products and is a bargain hunter who prefers to buy products at a discount.

15. In or around January 2015, while in the State of Washington, Mr. Chen went to
the Lamps Plus website to shop for a bathroom light for his home. On the Lamps Plus website,
Mr. Chen found and clicked on the product webpage for the Possini Euro Design branded Wave
Collection 27” Wide Polished Nickel Bathroom Light, Style #U1740 (“Bathroom Light”).

16.  On this webpage, Mr. Chen saw several representations, including the sale price

of $129.95” in large bold text, next to a picture of the Bathroom Light. Immediately below the
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sale price, Mr. Chen saw “Compare $254.99.” Below the “Compare $254.99” reference price

was a hyperlink for Lamps Plus’s “Low Price Guarantee.”

17. Based on Lamps Plus’s representations and omissions, Mr. Chen reasonably
believed the “Possini Euro Design” brand was an independent third-party brand that was offered
at competing retailers.

18.  Based on Lamps Plus’s representations, Mr. Chen reasonably believed that this
particular Possini Euro Design product, the “Wave Collection 27” Wide Polished Nickel
Bathroom Light,” was offered by competing retailers at the advertised “Compare” price of
$254.99, and reasonably believed that the Lamps Plus sale price of $129.95 was discounted
nearly 50% from the market price for the product.

19. Relying on these representations, on or around January 4, 2015, Mr. Chen drove
to the Lamps Plus retail store located at 16839 South Center Parkway Tukwila, Washington
98188 to look at the Bathroom Light in person. However, that particular Lamps Plus store did
have the Bathroom Light in stock at that time. Instead, a salesperson assisted Mr. Chen in special
ordering the Bathroom Light such that it would be shipped to the Tukwila store for later pick-up.
When Lamps Plus notified Mr. Chen that the Bathroom Light had arrived at the Tukwila store,
he went back to pick it up.

20. In or around September 2016, while in the State of Washington, Mr. Chen went to
the Lamps Plus website to shop for a mirror for one of his rental homes. On the Lamps Plus
website, Mr. Chen found and clicked on the product webpage for the Noble Park branded
Vernon Espresso 35” High Wood Sink Mirror, Style #Y4799 (“Mirror™).

21.  On this webpage, Mr. Chen saw several representations, including the sale price
of $149.95” in large bold text, next to a picture of the Mirror. Immediately below the sale price,
Mr. Chen saw “Compare $299.99.” Below the “Compare $299.99” reference price was a

hyperlink for Lamps Plus’s “Low Price Guarantee.”

22.  Based on Lamps Plus’s representations and omissions, Mr. Chen reasonably
believed the “Noble Park™ brand was an independent third-party brand that was offered at

competing retailers.
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23. Based on Lamps Plus’s representations, Mr. Chen reasonably believed that this
particular Noble Park product, the “Vernon Espresso 35” High Wood Sink Mirror,” was offered
by competing retailers at the advertised “Compare” price of $299.99, and reasonably believed
that the Lamps Plus sale price of $149.95 was discounted 50% from the market price for the
product.

24.  Relying on these representations, on or around September 7, 2016, Mr. Chen
drove to the Lamps Plus retail store located at 16839 South Center Parkway Tukwila,
Washington 98188 to look at the Mirror in person. Mr. Chen found the Mirror on the sales floor
being offered at the same significantly discounted price offered on the Lamps Plus website of
$149.95. Mr. Chen purchased the Mirror for $149.95.

25.  With regard to both of these purchases from Lamps Plus, Mr. Chen believed and
understood the “Compare” terminology on the website, and the “Compare At” terminology used
on Lamps Plus in-store price tags, to be truthful, consistent and lawful.

26. Contrary to Lamps Plus’s representations, neither item Mr. Chen purchased was
ever previously offered by any retailer at the “Compare” or “Compare At” price (collectively, the
“Compare At” price). Every “Compare At” price Lamps Plus advertises is a false reference price
that Lamps Plus has simply made up to artificially inflate the value of its products and to create
the illusion of a bargain.

27.  The advertised “Compare At” reference prices were material representations and
inducements to Mr. Chen’s purchases and to Mr. Chen’s decision to become a repeat customer of
Lamps Plus.

28.  Mr. Chen reasonably relied on Lamps Plus’s material misrepresentations
concerning the purported “Compare At” reference prices. If Mr. Chen had known the truth, he
would have acted differently.

29. The false or misleading nature of Lamps Plus’s “Compare At” reference prices
was, at all relevant times, masked or concealed or hidden such that an ordinary consumer
exercising reasonable care under all of the circumstances would not have known of or discovered

their false or misleading nature.

HATTIS & LUKACS
CLASS ACTION COMPLAINT s & LUK

FOR DAMAGES AND INJUNCTIVE RELIEF Bellevue, WA 98004
PAGE 6 OF 25 425.233.8650 | FAX: 425.412.7171
www hattislaw.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27
28

Case 2:19-cv-00119 Document 1-1 Filed 01/28/19 Page 8 of 29

30. As a direct and proximate result of Lamps Plus’s acts and omissions, Mr. Chen
was harmed, suffered an injury in fact and has lost money or property.

31. Lamps Plus’s false advertising harmed Mr. Chen by causing him to pay more than
he otherwise would have paid and to buy more than he otherwise would have bought. Mr. Chen
did not enjoy the discounts from the “Compare At” reference prices that Lamps Plus promised
him, and the items were not in fact worth the amount that Lamps Plus had represented to him.

32. Lamps Plus’s false reference pricing scheme harmed all of its customers by
fraudulently increasing demand for all of its products, thereby shifting the demand curve and
enabling Lamps Plus to charge all of its customers higher prices than it otherwise could have
charged and to generate more sales than it otherwise would have generated.

33.  Mr. Chen has a legal right to rely, now and in the future, upon the truthfulness and
accuracy of Lamps Plus’s representations regarding reference prices. Mr. Chen will be harmed if,
in the future, Mr. Chen is left to guess as to whether Lamps Plus is providing accurate reference
prices.

34.  If Mr. Chen were to purchase again from Lamps Plus without Lamps Plus
changing the unlawful conduct alleged herein, Mr. Chen would be harmed on an ongoing basis
and/or would be harmed once or more or on an ongoing basis in the future.

35. Plaintiff Chen brings each cause of action in this Complaint on behalf of himself
individually, on behalf of the Class (defined below) and as a private attorney general on behalf of

the general public.
V. REFERENCE PRICE OVERVIEW

36. A “reference price” is a stated price presented alongside the retailer’s actual
offering price, which retailers use to convince consumers that they are getting a good deal.
37.  Over the past forty years, a substantial body of research on the effects of reference

EE 1Y

prices (also referred to in the relevant literature as “advertised reference prices,” “external
reference prices” and “comparative prices”) shows that reference prices: (i) impact consumers’

perceptions of the value of the sales deal; (i1) impact consumers’ willingness to make the
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purchase; (iii) decrease consumers’ intentions to search for a lower price; and (iv) allow sellers
that utilize reference prices to charge higher prices and make increased sales. Consumers form an
“internal reference price,” also known as an “expected price,” an “aspirational price” (a price the
consumer would like to pay) or a “normative price” (a price that is “fair”’). Consumers store and
retrieve the “internal reference price” from memory to judge the merits of a specific price offer.
Even where an advertised reference price is exaggerated and not itself completely believed,
perceptions of value increase in comparison to a promotion with no advertised reference price.
Thus, retailers’ use of reference prices influences consumers’ “internal reference price” and
subsequently, increases consumers’ willingness to purchase the product.!

38. When a reference price is bona fide and truthful, it may help consumers in making
informed purchasing decisions. In contrast, consumers are harmed when merchants advertise
their products with inflated and false reference prices, because the false reference prices deceive
consumers, deprive consumers of a fair opportunity to accurately evaluate the offer, and result in
purchasing decisions based on false pretenses.

39.  False reference pricing causes consumers to pay more than they otherwise would

have paid for products. False reference pricing also fraudulently increases consumer demand for

products, enabling retailers to charge higher prices than they otherwise could have charged.

I See, e.g., Rajesh Chandrashekaran & Dhruv Grewal, Assimilation of Advertised Reference
Prices: The Moderating Role of Involvement, 79 J. Retailing 53 (2003); Pilsik Choi & Keith S.
Coulter, It’s Not All Relative: The Effects of Mental and Physical Positioning of Comparative
Prices on Absolute Versus Relative Discount Assessment, 88 J. Retailing 512 (2012); Larry D.
Compeau & Dhruv Grewal, Comparative Price Advertising: An Integrative Review, 17 J. Pub.
Pol’y & Mktg. 257 (1998); Larry D. Compeau, Dhruv Grewal & Rajesh Chandrashekaran,
Comparative Price Advertising: Believe It or Not, 36 J. Consumer Aff. 284 (2002); David
Friedman, Reconsidering Fictitious Pricing, 100 Minn. L. Rev. 921 (2016); Dhruv Grewal &
Larry D. Compeau, Consumer Responses to Price and its Contextual Information Cues: A
Synthesis of Past Research, a Conceptual Framework, and Avenues for Further Research, in 3
Rev. of Mktg. Res. 109 (Naresh K. Malhotra ed., 2007); Daniel J. Howard & Roger A. Kerin,
Broadening the Scope of Reference Price Advertising Research: A Field Study of Consumer
Shopping Involvement, 70 J. Mktg. 185 (2006); Aradhna Krishna, Richard Briesch, Donald R.
Lehmann & Hong Yuan, A Meta-Analysis of the Impact of Price Presentation on Perceived
Savings, 78 J. Retailing 101 (2002); Balaji C. Krishnan, Sujay Dutta & Subhash Jha,
Effectiveness of Exaggerated Advertised Reference Prices: The Role of Decision Time Pressure,
89 J. Retailing 105 (2013); and Tridib Mazumdar, S. P. Raj & Indrahit Sinha, Reference Price
Research: Review and Propositions, 69 J. Mktg. 84 (2005).
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40. Beyond the adverse impact upon consumers’ welfare, the practice of employing
false reference pricing also negatively affects the integrity of competition in retail markets. A
retailer’s use of false reference prices constitutes an unfair method of competition, injuring
honest competitors who use valid and accurate reference prices. Businesses who play by the
rules — and the investors in those businesses — are penalized if the unlawful advertising

practices of their competitors go unchecked.

VL LAWS PROHIBITING FALSE REFERENCE PRICING

41.  “The [Consumer Protection Act], first enacted in 1961, is Washington’s principal
consumer protection and antitrust statute. The consumer protection provisions of the CPA were
modeled after Section 5 of the Federal Trade Commission Act, 15 U.S.C.A. § 45.” Washington
Pattern Jury Instruction No. 310.00 (Consumer Protection Act — Introduction).

42.  The Washington Consumer Protection Act is codified as Chapter 19.86 of the
Revised Code of Washington. Its principal substantive provision declares unfair methods of
competition and unfair or deceptive acts or practices to be unlawful. RCW 19.86.020. “Private
rights of action may now be maintained for recovery of actual damages, costs, and a reasonable
attorney’s fee. RCW 19.86.090. A private plaintiff may be eligible for treble damages ... Private
consumers may obtain injunctive relief, even if the injunction would not directly affect the
individual’s own rights. RCW 19.86.090.” Washington Pattern Jury Instruction No. 310.00
(Consumer Protection Act — Introduction).

43.  The Washington Legislature has declared that the purpose and intent of the
Consumer Protection Act “is to complement the body of federal law governing restraints of
trade, unfair competition and unfair, deceptive, and fraudulent acts or practices in order to
protect the public and foster fair and honest competition. It is the intent of the legislature that, in
construing this act, the courts be guided by final decisions of the federal courts and final orders
of the federal trade commission interpreting the various federal statutes dealing with the same or

similar matters ...” RCW 19.86.920.
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44. The Federal Trade Commission (FTC) addresses comparison pricing in
16 C.F.R. § 233.2 Retail Price Comparisons; Comparable Value Comparisons. For retail price

comparisons, § 233.2(a) states:

Another commonly used form of bargain advertising is to offer goods at
prices lower than those being charged by others for the same merchandise
in the advertiser’s trade area (the area in which he does business). This may
be done either on a temporary or a permanent basis, but in either case the
advertised higher price must be based upon fact, and not be fictitious or
misleading. Whenever an advertiser represents that he is selling below the
prices being charged in his area for a particular article, he should be
reasonably certain that the higher price he advertises does not appreciably
exceed the price at which substantial sales of the article are being made in
the area - that is, a sufficient number of sales so that a consumer would
consider a reduction from the price to represent a genuine bargain or saving.
Expressed another way, if a number of the principal retail outlets in the area
are regularly selling Brand X fountain pens at $10, it is not dishonest for
retailer Doe to advertise: “Brand X Pens, Price Elsewhere $10, Our Price
$7.50”.

16 C.F.R. § 233.2(a) (emphasis added).

45. When a retailer is advertising the price charged by other retailers for the same
product, the retailer may lawfully use the terms “Compare” or “Compare At” in its advertising.
See, e.g., People v. Overstock.com, Inc., 12 Cal. App. 5th 1064, 1081 (2017) (“On their face, the
words ‘compare’ or ‘compare at,” without further qualification, communicate to the reader that
the price being compared is for the same, not a different item.”).

46.  Courts have acknowledged the misleading effect that false reference prices have
on customers. For example, the Ninth Circuit in Hinojos v. Kohl’s Corp., recognized that
“[m]isinformation about a product’s ‘normal’ price is . . . significant to many consumers in the
same way as a false product label would be.” 718 F.3d 1098, 1101 (9th Cir. 2013). The Hinojos

Court also explained:

Most consumers have, at some point, purchased merchandise that was
marketed as being “on sale” because the proffered discount seemed too
good to pass up. Retailers, well aware of consumers’ susceptibility to a
bargain, therefore have an incentive to lie to their customers by falsely
claiming that their products have previously sold at a far higher “original”
price in order to induce customers to purchase merchandise at a purportedly
marked-down “sale” price. Because such practices are misleading — and
effective — the California legislature has prohibited them.
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718 F.3d at 1101.
47. Ultimately, at a bare minimum, a “Compare At” price must be the price at which

that particular product is or has been offered by other retailers.

VII. COMMON FACTUAL ALLEGATIONS OF LAMPS PLUS’S UNLAWFUL
SCHEME

48.  Defendant Lamps Plus is a popular retailer which bills itself as “The Nation’s
Largest Lighting Retailer.” Lamps Plus utilizes this tagline directly below its logo (see the

screenshot below taken of the Lamps Plus website on January 4, 2019).

& C Y @& https://www.lampsplus.com

Signin | Create Account

LAMPS PLUS

49.  Lamps Plus sells a variety of lighting, furniture, and home décor both through its

website, www.lampsplus.com, and in its retail stores. Lamps Plus currently operates

approximately 39 stores nationwide, with two locations in Washington State.

50.  While Lamps Plus bills itself as the “Nation’s Largest Lighting Retailer,” in fact a
significant portion of the products offered by Lai
majority of its sales, are products that are propric

at T amna Plug and nawhere elee (“Fxclucive Prn
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