
 

  

IN THE UNITED STATES DISTRICT COURT FOR THE  
NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 
 

MATTHEW CHEATHAM,  ) 
on behalf of himself and all others ) 
similarly situated,    ) 
      ) 
 Plaintiff,    ) CIVIL ACTION NO.   
      ) 
v.      ) ____________________ 
      ) 
VIRGINIA COLLEGE, LLC and ) JURY TRIAL DEMANDED 
EDUCATION CORPORATION  ) 
OF AMERICA,    )  
      ) 
 Defendants.    ) 
 
 

NOTICE OF REMOVAL 
 
 Pursuant to the Class Action Fairness Act (“CAFA”), 28 U.S.C. §1332(d), 

and 28 U.S.C. §1332(a), 28 U.S.C. §1331, 28 U.S.C. §1367, 28 U.S.C. §§1441 and 

1446, Defendants Virginia College, LLC (“Virginia College) and Education 

Corporation of America (“ECA”) (collectively, “Defendants”) hereby give notice 

of the removal in the above-styled action from the State Court of Gwinnett County, 

State of Georgia, where it is now pending as Civil Action No. 19-C-06260-S6, to 

the United States District Court for the Northern District of Georgia, Atlanta 

Division.  As grounds for removal, Defendants state the following: 
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ALLEGATIONS OF THE COMPLAINT 

1. On August 26, 2019, Plaintiff Matthew Cheatham (“Plaintiff” or 

“Cheatham”) filed a “Class Action Complaint and Demand for Jury Trial” in the 

State Court of Gwinnett County, State of Georgia, in the Civil Action styled as 

Matthew Cheatham v. Virginia College, LLC et al., No. 19-C-06260-S6.  (See 

generally Class Action Complaint and Demand for Jury Trial, attached hereto as 

“Exhibit 1”) (“Complaint”). 

2. The Complaint contains claims seeking relief on behalf of two 

putative classes (a “Former Student Class” and a “Current Online Student Class”), 

alleging the following claims: (1) negligence; (2) breach of contract; and (3) unjust 

enrichment.  (Exh. 1, ¶¶ 35, 48-80).  The Complaint also expressly asserts that 

“ANY ARBITRATION AGREEMENTS ARE UNENFORCEABLE” based on a 

federal Department of Education rule, and asks this Court to interpret numerous 

federal regulations in making that bold claim. See 34 C.F.R. §685.300(b), (d), (e), 

(f), as added by 81 Fed. Reg. 75,926, 76,087-76,088 (Nov. 1, 2016); 34 C.F.R. 

§685.206(c) and 34 C.F.R. §685.222 as added by 81 Fed. Reg. 75,926, 76,083 

(Nov. 1, 2016).  (Id., ¶¶ 81-86).   

3. The Complaint alleges two different purported classes.  The “Former 

Student Class is defined as: 
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All Georgia residents who paid tuition to and completed courses at 
Virginia College and who were not enrolled there as of December 4, 
2018 

 
(Id., ¶ 35(a)).  The “Current Online Student Class” is defined as: 
 

All Georgia residents who paid tuition to and who were enrolled at 
Virginia College as of the date of the closure of the online program 
but who had not yet obtained the degree for which they paid tuition. 

 
(Id., ¶ 35(b)).   
 

REMOVAL PROCEDURES 

4.  This Notice of Removal is being filed within 30 days of service of the 

initial pleading setting forth the claim for relief, and is therefore timely pursuant to 

28 U.S.C. §1446(b).  Defendant Virginia College, LLC was served with the 

Complaint on September 6, 2019.  (See Declaration of Kellie Kennedy, ¶ 4, 

attached hereto as Exhibit 2) (“Kennedy Decl.”).  As of the time of this removal, 

Defendant ECA had not been served.   

5.  The United States District Court for the Northern District of Georgia, 

Atlanta Division, is the federal judicial district embracing the State Court of 

Gwinnett County, Georgia, where this suit was originally filed.  Venue is therefore 

proper under 28 U.S.C. §§ 90(a)(2) and 1441(a).   

6.   This action is removable pursuant to 28 U.S.C. §1441, which 

authorizes removal of any civil action brought in a state court in which the United 

States District Court has original jurisdiction.  This Court has original jurisdiction 
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based upon 28 U.S.C. §1332(d) because this is a class action with at least 100 

putative class members, there is diversity of citizenship between at least one class 

member and a defendant, and the aggregate amount in controversy exceeds 

$5,000,000.   

7.  This action is also removable pursuant to 28 U.S.C. §1332(a), as there 

is complete diversity between the parties and the amount in controversy exceeds 

$75,000.   

8. This action is also removable pursuant to 28 U.S.C. §1331, as it is a 

“civil action[] arising under the Constitution, laws, or treaties of the United States.”   

9.  In accordance with 28 U.S.C. §1446(a), a copy of all “process, 

pleadings and orders” received by Defendants are attached hereto as “Exhibit 3.”  

10.   Pursuant to 28 U.S.C. §1446(d), a copy of this Notice of Removal is 

being served on Plaintiff on this date, and a copy of this Notice of Removal is 

being filed with the Clerk of Court for the State Court of Gwinnett County, 

Georgia.   

11. Defendants have sought no similar relief with respect to this matter.  

REMOVAL BASED ON SECTION 1332(d) CAFA JURISDICTION 

12.  This Court has subject matter jurisdiction pursuant to CAFA because 

this is a class action with at least 100 putative class members, there is diversity of 
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citizenship between at least one class member and a defendant, and the aggregate 

amount in controversy exceeds $5,000,000.   

Plaintiff’s Action is a Class Action for Purposes of CAFA 
 

13. The Complaint is titled:  “Class Action Complaint and Demand for 

Jury Trial.”  (Exh. 1 at ¶ 1).  It includes “Class Allegations.”  (Id., ¶¶ 34-47).  It 

states:  “This action is brought by the Plaintiff individually and on behalf of others 

similarly situated as a class action under the provisions of OCGA §9-11-23 for 

damages.”  (Id., ¶ 34).  It defines two purported classes.  (Id., ¶ 35).  It alleges that 

the “membership of each class is numerous and joinder of individual plaintiffs is 

impractical,” that there “are questions of law and fact common to all members of 

the Plaintiff classes, and these common questions of law and fact predominate over 

any individual issues.”  (Id., ¶¶ 38-39).  It alleges that the “claims of the named 

Plaintiffs are typical of the claims of the members of the Plaintiff classes . . . and 

Plaintiffs’ claims will thus adequately represent those of the Class Members,” that 

the named “Plaintiff will fairly and adequately protect the interest of Class 

Members,” that a “class action is superior,” and that there are “no difficulties that 

will be encountered in the management.”  (Id., ¶¶ 40-44).   
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14. As such, this matter is a class action as that term is defined pursuant to 

28 U.S.C. §1332(d)(1)(B) and 28 U.S.C. §1453.1   

The Number of Alleged Class Members Exceeds 100 

15.  Plaintiff pleads a “Former Student Class,” and a “Current Online 

Student Class.”  (Id., ¶ 35).  Plaintiff’s proposed Former Student Class alone has 

more than 100 members.  (See Exh. 2, Kennedy Decl., ¶ 6).  Thus, CAFA’s 

requirement of at least 100 members “of all proposed plaintiff classes in the 

aggregate” is satisfied.  28 U.S.C. §1332(d)(5)(B).   

Diversity of Citizenship is Met 

16.  CAFA requires only minimal diversity for class actions in which “any 

member of a class of plaintiffs is a citizen of a State different from any defendant.”  

28 U.S.C. § 1332(d)(2)(A). With minimal diversity under CAFA, “only one 

member of the plaintiff class – named or unnamed – must be diverse from any one 

defendant.”  Lowery v. Ala. Power Co., 483 F. 3d 1184, 1194 n.24 (11th Cir. 

2007).   

17. Plaintiff’s Complaint alleges that Plaintiff is a “resident of Cherokee 

County, Georgia.”  (Exh. 1, ¶ 8).  It appears that Plaintiff has lived in Georgia at 

least since 2017.  (See Exh. 2, Kennedy Decl., ¶ 9 and Exh. A (listing address as 

                                                 
1 Although this action was filed by Plaintiff as a putative class action and is therefore removable 
under the relevant statutes, Defendants do not admit that this action can properly proceed as a 
class action. Defendants expressly reserve the right to challenge whether the action brought by 
Plaintiff meets the requirements of Fed. R. Civ. P. 23 or any other applicable rule.   
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Woodstock, GA as of September 12, 2017)).  “For diversity purposes, citizenship 

means domicile.”  Mas v. Perry, 489 F. 2d 1396, 1399 (5th Cir. 1974).  

“Citizenship is equivalent to domicile for purposes of diversity jurisdiction.  [ ] A 

person’s domicile is the place of his true, fixed and permanent home and principal 

establishment, and to which he has the intention of returning whenever he is absent 

therefrom . . . .”  McCormick v. Aderholt, 293 F. 3d 1254, 1257-58 (11th Cir. 2002) 

(internal quotation marks omitted).  While residency does not equal citizenship, 

“the place of residence is prima facie [evidence of] the domicile.”  Stine v. Moore, 

213 F. 2d 446, 448 (5th Cir. 1954).  In addition, Plaintiff is registered to vote in 

Cherokee County, Georgia, and has been since August 12, 2016.  (See Exhibit 4).2  

Voter registration is proof of domicile.  See e.g., Ragali v. Circle K. Stores, Inc., 

No. 10-80455, 2010 WL 11602740, at * 1 (S.D. Fla. June 23, 2010) (citing Combs 

v. T.J. Samson Cmty. Hosp., Case No. 1:05cv-190-M, 2006 WL 1895460, at *3 

                                                 
2 Exh. 4 is accessed on the Georgia Secretary of State website, “My Voter Page.”  See 
https://www.mvp.sos.ga.gov/MVP/voterDetails.do.  This Court may take judicial notice of 
information on a government website.  See e.g., R.S.B. Ventures, Inc. v. F.D.I.C., 514 Fed. 
App’x. 853, 856 n. 2 (11th Cir. 2013) (Eleventh Circuit taking judicial notice of information 
found on government website); Accord Boyd v. Georgia, 512 Fed. App’x. 915, 917 (11th Cir. 
2013) (holding that district court did not abuse its discretion in taking judicial notice of facts 
obtained from an online state government website).  The Eleventh Circuit also has held that 
“judicial notice ‘is a valid substitute for proof in connection with jurisdictional questions.’”  Barr 
v. Ewing, 774 F. App’x. 547, 550  (11th Cir. May 21, 2019) (citation omitted).  In so holding, it 
cited a Fifth Circuit Court of Appeals case holding that it would take judicial notice of public 
documents located on state Secretary of State websites that established a corporation’s 
citizenship to resolve a jurisdictional question on appeal.  See id. (citing Swindol v. Aurora 
Flight Scis. Corp., 805 F. 3d 516, 517-19 (5th Cir. 2015)).   
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(W.D. Ky. July 7, 2006) (recognizing that objective evidence such as voter 

registration is proof of domicile)).  Thus, Plaintiff is a Georgia citizen.    

18. In determining diversity for CAFA purposes, an unincorporated 

association is “deemed to be a citizen of the State where it has its principal place of 

business and the State under whose law it is organized.”  28 U.S.C. §1332(d)(10).  

The Complaint alleges that defendant Virginia College is an Alabama limited 

liability company with its principal place of business in Alabama.  (Exh. 1, ¶ 9).  It 

also alleges that defendant ECA is a Delaware corporation with its principal place 

of business in Alabama.  (Id., ¶ 11).  Thus, CAFA’s minimal diversity is met.   

The Amount in Controversy Requirement is Satisfied 

19.   Under CAFA, “the claims of the individual class members shall be 

aggregated to determine whether the matter in controversy exceeds the sum or 

value of $5,000,000 exclusive of interests and costs.” 28 U.S.C. § 1332(d)(6). 

20. A removing defendant is not required to provide evidence to support 

the amount in controversy in its Notice of Removal.  All that is required is a “short 

and plain statement of the grounds for removal,” including a “plausible allegation 

that the amount in controversy exceeds the jurisdictional threshold.” Dart 

Cherokee Basin Operating Co. v. Owens, 135 S. Ct. 547, 553, 554 (2014)). Thus, 

“when a defendant seeks federal-court adjudication, the defendant's amount-in-
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controversy allegation should be accepted when not contested by the plaintiff or 

questioned by the court.” Id. at 553.   

21. Here, Plaintiff seeks compensatory damages, including “but not 

limited to loss of value of coursework, loss of tuition, loss of educational 

opportunity, and loss of opportunity to complete unfinished degree programs.”  

(Exh. 1, ¶ 75) (emphasis added).  Plaintiff also claims “loss of money, “loss of time 

spent on classes without value,” and “emotion[al] distress” damages.  (Exh. 1, ¶ 

80).  Although the amount of compensatory damages are not expressly stated in the 

Complaint, at a minimum, Plaintiff is claiming compensatory damages for the cost 

of tuition for the class members.  Defendant Virginia College has received over 

$5,000,000 in tuition money from the proposed Former Student Class Members 

alone.  (Exh. 2, Kennedy Decl., ¶ 7).  Thus, Plaintiff’s request for compensatory 

damages in the form of repayment of tuition paid alone well exceeds the 

$5,000,000 amount in controversy under CAFA.  In total, the damages and relief 

that Plaintiff seeks on behalf of the purported class easily exceeds CAFA’s 

$5,000,000 threshold. 

REMOVAL BASED ON SECTION 1332(a) COMPLETE DIVERSITY 

22. There is complete diversity between Plaintiff and the Defendants.  See 

¶¶ 16-18, supra.   
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23. The amount in controversy between Plaintiff and Defendants exceeds 

$75,000.  Although Plaintiff does not specify the precise amount of the 

compensatory damages that he seeks for himself, Plaintiff’s breach of contract 

claim alone seeks compensatory damages, including “but not limited to loss of 

value of coursework, loss of tuition, loss of educational opportunity, and loss of 

opportunity to complete unfinished degree programs.”  (Exh. 1, ¶ 75) (emphasis 

added).  Plaintiff also claims “loss of money, “loss of time spent on classes without 

value,” and “emotion[al] distress” damages.  (Exh. 1, ¶ 80).  He alleges that 

“[f]ormer students who graduated with degrees now possess degrees without 

value.”  (Id., ¶ 6).  He alleges that Defendants cannot provide him job “placement 

services,” and that any coursework he completed is now “significantly devalued.”  

(Id., ¶¶ 32-33).   

24. Plaintiff signed Enrollment and Tuition Agreements to attend a 

Virginia College campus three different times: (1) April 18, 2011 for an Associate 

of Applied Science degree in Network Engineering; (2) December 14, 2016 for a 

Bachelor of Science degree in Management Information Systems; and (3) 

September 12, 2017 for a Bachelor of Science degree in Network Management.  

(Exh. 2, Kennedy Decl., ¶¶ 8, 9 and Exh. A thereto).  These enrollment agreements 

are the source of Plaintiff’s breach of contract claim.  (Exh. 1, ¶¶ 66-75).  The total 

estimated tuition for these programs, as stated by those Enrollment Agreements, 
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was $184,460.00.  (Kennedy Decl., ¶ 8, 9 Exh. A thereto).  In making a breach of 

contract claim based on these enrollment agreements, and in claiming “loss of 

value of coursework, loss of tuition, loss of educational opportunity, and loss of 

opportunity to complete unfinished degree programs,”  (Exh. 1, ¶ 75), Plaintiff is 

claiming his own personal losses are at least this amount of $184,460.00.  Plaintiff 

is also seeking “loss of money, “loss of time spent on classes without value,” and 

“emotion[al] distress” damages.  (Exh. 1, ¶ 80).  The amount in controversy thus 

easily exceeds $75,000.    

REMOVAL BASED ON §1331 FEDERAL QUESTION  

25. Under 28 U.S.C. §1331, the “district courts shall have original 

jurisdiction of all civil actions arising under the Constitution, laws or treaties of the 

United States.” There are two separate and independent bases for federal question 

jurisdiction in the Complaint.  First,  Plaintiff’s claims, although ostensibly brought 

as state law claims, are subject to federal “arising under” jurisdiction because 

Plaintiff’s own pleading demonstrates that they present embedded federal issues 

that are “(1) necessarily raised; (2) actually disputed; (3) substantial; and (4) 

capable of resolution in federal court without disrupting the federal-state balance 

approved by Congress.”  Gunn v. Minton, 133 S. Ct. 1059, 1065 (2013) (“Gunn”); 

Grable & Sons Metal Products, Inc. v. Darue Engineering & Manuf., 125 S. Ct. 

2363, 2366-69 (2005) (“Grable”). 
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26. The first and second Gunn/Grable factors are easily met by examining 

the Complaint and Answer.  Plaintiff himself has “necessarily raised” the federal 

issue of the Department of Education regulations, claiming that they apply and 

allow his claims to proceed in court.  Indeed, Plaintiff has asked this Court to 

interpret those federal regulations to allow his state law claims to proceed in court.  

(Complaint, Exh. 1, ¶¶ 81-86).  Defendants “actually dispute[]” Plaintiff’s position 

and dispute the constitutionality of the federal regulations.  (see Exhibit 5, Answer, 

p. 10 & Affirmative Defenses 41-42).   Thus, the first two Gunn/Grable factors are 

met.  See Edwards v. Deloitte & Touche, LLP, No. 16-21221, 2017 WL 1291994, 

at * 3-4 (S.D. Fla. Jan. 18, 2017) (holding the first two Gunn factors were met 

because plaintiff, although asserting only state law claims against a nonfederal 

defendant, “ask the Court to resolve the federal question in this case,” and the 

defendant disputed plaintiff’s position).  It is a “dispute or controversy respecting 

the validity, construction, or effect of [federal] law,” as Gunn/Grable require for 

federal question jurisdiction.  Grable, 125 S. Ct. at 2367 (citation omitted).    

27. This case likewise easily meets the Gunn/Grable “substantiality” third 

factor.  The “substantial” factor looks “to the importance of the issue to the federal 

system as a whole.”  Gunn, 133 S. Ct. at 1066.   An issue is “substantial” if the 

Government “has a strong interest in” it.  Grable, 125 S. Ct. at 2368.   Plaintiff has 

raised the federal regulations at issue as a basis for allowing his state law claims to 

Case 1:19-cv-04481-CC   Document 2   Filed 10/04/19   Page 12 of 17



 

 13 

proceed in court, and Defendants have challenged the validity, enforceability, 

interpretation, and constitutionality of those regulations.  There is no doubt that the 

Department of Education has a strong interest in a uniform interpretation of its 

regulations by federal courts, and in their validity, enforceability, and 

constitutionality.  Furthermore, several federal courts have held that private 

plaintiffs have no private cause of action under the Higher Education Act and its 

promulgated regulations, of which the subject regulations ostensibly were issued, 

and that only the Department of Education may enforce them.  See Prof’l Massage 

Training Ctr., Inc. v. Accreditation All. of Career Sch. & Colleges, 781 F.3d 161, 

169 (4th Cir. 2015); Sanon v. Dep’t of Higher Educ., 453 Fed. App’x. 28, 30 (2d 

Cir. 2011).  Plaintiff simply has no standing to enforce the subject regulations; only 

the Department of Education may enforce them.  Kourembanas v. Intercoast 

Colleges, 373 F. Supp.3d 303, 307 n.2 (D. Me. 2019).  That only the Department 

of Education may enforce the regulations demonstrates the Department of 

Education’s strong interest in the regulations and any case asking for a court’s 

interpretation.     

28. For all of those same reasons, the fourth Gunn/Grable factor is met:  

this federal court may entertain the federal issues raised here “without disturbing 

any congressionally approved balance of federal and state judicial responsibilities.”  

Gunn, 133 S. Ct. at 1065.  Indeed, allowing state courts to resolve these important 
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federal issues would undermine “the development of a uniform body of [federal] 

law” interpreting these federal regulations.  Gunn, 133 S. Ct. at 1067.  In Grable, 

the plaintiff brought only a state law quiet title action, but it invoked the meaning 

of a federal tax law, and the United States Supreme Court, in holding that federal 

question jurisdiction existed, stated:  “The meaning of the federal [statute] is an 

important issue of federal-law that sensibly belongs in a federal court.”  Grable, 

125 S. Ct. at 2368 (emphasis added).  So it goes here.  The meaning of a federal 

rule/regulation similarly is an important issue of federal law, requiring uniformity 

of federal court decisions that sensibly belongs in federal court.   

29. In Grable, the United States Supreme Court held its longstanding 

federal question jurisdiction test, for cases that allege only state law claims but that 

nonetheless “implicate significant federal issues,” “captures the commonsense 

notice that a federal court ought to be able to hear claims recognized under state 

law that nonetheless turn on substantial questions of federal law, and thus justify 

resort to the experience, solicitude, and hope of uniformity that a federal forum 

offers on federal issues.”  Grable, 125 S. Ct. at 2367.  This case perfectly fits that 

test, particularly given that Plaintiff has raised these federal regulations as a basis 

for his claims to proceed in court. 

30. The second independent basis for federal question jurisdiction is that 

“the vindication of a right under state law necessarily turn[s] on some construction 
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of federal law.”  Franchise Tax Bd. of the State of Calif. v. Constr. Laborers 

Vacation Trust for So. Calif., 103 S. Ct. 2841, 2846 (1983) (citations omitted).  If a 

right “created by” the “laws of the United States” is an “element” of a state law 

cause of action, then federal subject matter jurisdiction exists.  Id. at 2847 (citation 

omitted).   

31. Here, Cheatham alleges a state law negligence claim.  (Exh. 1, ¶¶ 48-

65).  Under Georgia law, the elements of a negligence claim are:  (1) the existence 

of a legal duty, (2) breach of that duty, (3) a causal connection between the 

defendant’s conduct and the plaintiff’s injury, and (4) damages.  Boller v. Robert 

W. Woodruff Arts Center, Inc., 311 Ga. App. 693, 695 (2011).  Cheatham pleads 

that Defendants had a legal duty to comply with the standards represented by the 

United States Department of Education to borrowers.  (Exh. 1, ¶ 62).  Thus, the 

“duty” element arises from federal law, making the negligence claim to 

“necessarily turn[] on some construction of federal law.”  Franchise Tax Bd., 103 

S. Ct. at 2846 (citation omitted).  Federal question jurisdiction thus exists.  See e.g., 

Deloitte, 2017 WL 1291994 at *4-5 (holding that federal question jurisdiction 

existed where the state law breach of fiduciary duty claim hung on an alleged duty 

created by federal law).  For all of the reasons set forth above, the Gunn/Grable 

requirements are met.    

* * *  
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If any question arises as to the propriety of the removal of this action, 

Defendants respectfully request the opportunity to submit a brief and further 

evidence, as well as oral argument, in support of its position that this case was 

properly removed.   

CONCLUSION 

For the reasons set forth above, Defendants respectfully request that this 

action be, and is hereby, removed to this Court; that this Court assume jurisdiction 

of this action; and that this Court enter such other and further orders as may be 

necessary to accomplish the requested removal.  

Dated: October 4, 2019. 

Respectfully submitted, 
  
   

    /s/ Alexander B. Feinberg     
    Alexander B. Feinberg (Georgia Bar No. 956505) 

MAYNARD, COOPER & GALE, P.C. 
1901 Sixth Avenue North 
2400 Regions/Harbert Plaza 
Birmingham, Alabama 35203-2602 
(205) 254-1000  
(205) 254-1999 (fax) 
afeinberg@maynardcooper.com 
 

 Attorney for Defendants 
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CERTIFICATE OF SERVICE 
  

I hereby certify that on October 4, 2019, a copy of the above and foregoing 

was filed with the United States District Court for the Northern District of Georgia 

using the CM/ECF system which sent notification to all counsel of record, 

including:    

Christopher N. Armor 
Armor Law, LLC 
160 Clairemont Avenue, Suite 200 
Decatur, Georgia 30030 
Chris.amor@amorlaw.com 
 
James W. Hurt, Jr. 
Hurt Stolz, P.C. 
1551 Jennings Mill Road 
Suite 3100-B 
Watkinsville, Georgia 30677 
Jhurt@hurtstolz.com  
 
Attorneys for Plaintiff  

 

/s/ Alexander B. Feinberg  
        Of Counsel 

 
 

 
 

 

Case 1:19-cv-04481-CC   Document 2   Filed 10/04/19   Page 17 of 17



EXHIBIT 1 
Complaint 

  

Case 1:19-cv-04481-CC   Document 2-1   Filed 10/04/19   Page 1 of 14



E.FILED IN OFFICE - NS
CLERK OF STATE COURT

GWNNETT COUNTY, GEORGIA
19-C-06260-S6

81261201910:05 AM

IN THE STATE COURT OF GWINNETT COUNTY
STATE OF GEORGIA

MATTHEW CHEATHAM,
on behalf of himself and all others
similarly situated,

Plaintiff,

VIRGINIA COLLEGE, LLC and
EDUCATION CORPORATION OF
AMERICA;

CIVIL ACTION FILE NO.

19-C-06260-S6

JURY TRIAL DEMANDED

v

)
)
)
)
)
)
)
)
)
)
)
)
)
\

Defendants.

gLASS ACTI9N COMPLAINTAND DEMAND FOR JUBY TRIAL

COMES NOW, PLAINTIFF MATTHEW CHEATHAM, on behalf of himself and all

others similarly situated. and alleges against Defendants Virginia College, LLC ("VC") and

Education Corporation of America ("ECA") as follows:

INTRODUCTION

1) and ECA operated and ran one of the largest for-profit colleges in the United States.

2) On December 4,2018, the Accrediting Council for lndependent Colleges and Schools

(ACICS) notified the ECA, which operates VC, of its decision to withdraw, by suspension, the

current grants of accreditation of allthe institutions owned by VC.

3) As a result of the lack of accreditation, VC and ECA could no longer rely on their students

receiving federally backed student loans, thus effectively shutting down their businesses.

4) As a result of the lack of accreditation, course work performed by Plaintiff Cheatham and

' the Class will not qualifu for transfer credit at accredited universities and colleges.

Page I of13
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5) ECA operated more than 75 campuses throughout the United States including VC

campuses in Huntsville, Alabama and Macon, Georgia.

6) Former students who graduated with degrees now possess degrees without value.

7) Current students who have paid tuition to VC and ECA have no chance of obtaining any

degrees from VC or ECA and thus their tuition payments paid to date provided them no benefit.

PARTIES: JURI SDICTION. AND_YENUE

8) Plaintiff I{atthe-w Cheatham is a resident of Cherokee County, Georgia.

9) Defendant Virginia College, LLC is an Alabama limited liability company withits principal

plaie of businesb in Montgomery, Alabama.

l0) VC may be served through its registered agent atNational Registered Agents Inc.,289 S.

Culver Street, Lawrenceville, Georgia 30046-4805.

I l) Defendant Education Corporation of America is a Delaware corporation with its principal

place of business located at 3660 Grandview Parkway Suite 300, Birmingham, Alabama 35243-

12) Education Corporation of America may be served with process by serving its Chief

Executive Officer at Education Corporation of America's corporate headquarters at 3660

Grandview Parkway, Birmingham, Alabama 35243.

l3) Defendant Education Corporation of America is subject to the jurisdiction of this Court

pursuant to the Georgia Long Arm Statute, OCGA $ 9-10-91, as ECA transacts business within

the state, has committed a tortious act or omission within this state, and/or has committed a tortious

injury in this state causdd by an act or omission outside this state.

14) ECA regularly does and solicits business, and engages in other persistent courses of

conduct, and derives substantial revenue from services renderedin this state.
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l5) On November 14, 2018, Defendants ECA and VC were placed into a limited receivership

in case no. 5:18-cv-00388-TES in the United States District Court for the Middle District of

Georgia, Macon Division.

l6) On January 16,2019, that U.S. District Court entered an order stating that claims made

against Defendants VC and ECA which were covered by AIG Specialty Insurance Company

("AIG") to pay for any Losses (as defined in the Policy), including the advancement of legal fees

and expenses, stemming from a-ny Claim (as defined in the Policy) were NOT part of the

receivership estate in that Court. A true and correct copy of this order is attached hereto as Exhibit

A.

17) The AIG Policy expressly covers claims "breach of duty, neglect, error, statement;

misstatement, misleading statement, or omission" by the sihools or their employees, "educational

malpractice or failure to educate; negligent instruction; failure to supervise; inadequate or

negligent academic guidance or counseling; improper or inappropriate academic placement or

discipline; failure to grant due process; invasion of privacy or humiliation, [] violation of the

Buckley Amendment, the "Uniform Student Freedom of Expressibn Act," and claims related to,

defamation or a contract for educational services.

l8) The policy does not provide coverage for claims regarding fraudulent acts.

l9) For a claim related to the return of tuition fees, the insurance policy only covers A'OX of

the tuition.

20) In orderto becovered underthe policy, any claim must be made before September3,Z0l9.

2l) A true and correct copy of the AIG Policy is attached to the Janua ry 16,2019 order attached

hereto as Plaintiff s Exhibit A.
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2?) Venue is proper in this county as.Defendant Virginia College, LLC has its registered agent

located here.

PLAINTIFF MATTHEW CHEATHAM

23) Plaintiff Matthew Cheatham ("Plaintiff Cheatham") is a resident of Cherokee County,

Georgia.

24) Plaintiff enrolled in VC's online program and pursued an undergraduate degree.

25) Plaintiff fina4ced his education with student loans provided by the federally backed Direct

Loans program.

26) VC informed Plaintiff Cheatham that the Fall 2017 quarter would be the last quarter which

VC online would offer classes.

27) No online classes were offered after December of 2017 .

28) Plaintiff was unable to complete his degree due to the school's closure.

29) Plaintiff did not enroll in any other school after VC closed.

30) Plaintiff was promised by VC and ECA that after he graduated, his degree would provide

him the necessary credentials to obtain meaningful and gainful employee.

3l) Plaintiff was also promised by VC and ECA that their career services office would be

available free of charge to assist him with "placement services after he graduated."

32) Plaintiff completed coursework did not provide him the necessary credentials to obtain

meaningful and gainful employment and now that VC and ECA are closed, they can no'longer

provide him the promised "placement seryices."

33) Plaintiff completed coursework is now significantly devalued because VC is no longer

accredited, VC cannot and does not provide career placement services, and persons reviewing his

Page 4 of 13

Case 1:19-cv-04481-CC   Document 2-1   Filed 10/04/19   Page 5 of 14



resume who see VC immediately correlate him with a failed and dysfunctional school which

seriously decreases his chances of obtaining meaningful employment.

CLASS ALLdGATIONS

34) This action is brought by the Plaintiff individually and on behalf of others similarly situated

as a class action under the provisions of OCGA $ 9- I I -23 for damages.

35) The two classes of Plaintiffs for whose benefit the named Plaintiff brings this action are

defined q; follows: . .

a. All Georgia residents who paid tuition to and completed courses at Virginia College

and who were not enrolled there as of Decembe r 4,2.018 ("Former Student Class");

and

' b. All Georgia residents who paid tuition to and who were enrolled at Virginia College

as of the date of the closure of the online program but who had not yet obtained the

degree for which they paid tuition. ("Current Online Student Class").

36) Excluded from each proposed class is any member of the judiciary, any person cunently

in liankruptcy, any person whose obligations have been discharged in bankruptcy, any person who

is a current employee of VC or ECA, and any government agency or entity.

37) Plaintiff maintains the right to create additional.subclasses or classes, as necessary, and to

revise these definitions to maintain a cohesive class that does not require individual inquiry to

determine liability.

38) The membership of each class is numerous and joinder of individual plaintiffs is

impractical.
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39) There are questions of law and fact common to all members of the Plaintiff classes, and

these common questions of law and fact predominate over any individual issues. The priricipal

questions pertinent to the classes as a whole include:

^. Whether VC and ECA acted negligently in operating and managing their

businesses;

b. Whether VC and ECA were wanton in operating and managing their businesses;

: . c.. Whether VC and ECA deceptively advertised and sold their education services to

Plaintiff and the Class;

' d. Whether Plaintiff and the Class's degrees were devalued as a result of VC and

ECA's closing;

e. Whether members of the Current Online Student Class and Former Student

Subclass's tuition payments and course work provided no benefit to them;

f. . Whether VC and ECA provided warranties to Plaintiff and the Class, and

. subsequently breached said warranties;

g. Whether VC and ECA entered into contracts with Plaintiff and the Class, and.

subsequently breached said contract;

. WhetherVC and ECA were unjustly enriched to Plaintiff and the Class's detriment;

i. Whether Plaintiff and the Class suffered injury ab a result of VC and ECA's

wrongdoing; and

j. Defenses raised by Defendant.

40) The claims of the named Plaintiffs are typical of the claims of the members of the Plaintiff

classes, which all arise from the same operative facts and are based on the same legal theory, and

Plaintiffs' claims willthus adequately represent those of the Class Members.
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4l) The named Plaintiff will fairly and adequately protect the interest of the Class Members.

Plaintiff has retained counsel with experience in class action Iitigation, and they are not aware of

any interest that might cause them not to vigorously pursue this case.

42) A class action is sup.rio, to other available methods for the fair and efficient adjudication

of this controversy since joinder is impracticable. The expense and burden of individual litigation

make it virtually impossible for the members of the classes to proceed individually, and it is

therefore most efficient to resolve all ctaims based on Defendants' conduct against Georgia

residents in one forum.

43) The Plaintiff is aware of no difficulties that will be encountered in the management of this

litigation that would render the action unmanageable.

44) Prosecution of separate actions by individual members of the Plaintiff cla.r., *ouid create

adjudications that would be dispositive of the interests of the other members not parties to the

adjudications.

45) Without a class action mechanism, members of the Plaintiff classes would be substantially

impaired or impeded in their ability to protect their interests. The value of claims of the individdal

class members would be in an amount that makes prosecution outside of the class action

uneconomical.

46) The claims of the Plaintiff and Plaintiff Class Members are meritorious. The named

Plaintiff believes he will prevail on the merits based upon the clear, unambiguous failure of

Defendants to provide the education bargained for by Plaintiff and Plaintiff Class Members.

47) A finaljudgment on the merits of the named Plaintiff s claims would be fully dispositive

of tt',. claims and interests of those. similarly situated who are not specifically named as a plaintiff

in this action.
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COUNT I - NEGLIGENCE

48) Plaintiff Cheatham re-alleges all preceding paragraphs on this Complaint as if fully restated

herein and furthei states the following on behalf of himself and the Former Student Class:

49) Defendants have committed acts of omission contrary to their legal duties as an institute

of higher education.

50) Defendants failed to maintain accreditation of their institution.

5l) Defendants' failure to maintain accreditation_rendered all classes taken at their institution

by Plaintiff and Plaintiff Class Members worthless.

52) Defendants' failure to maintain accreditation made all tuition payments made by Plaintiff

and Plaintiff Class Members a waste of money.

53) Defendants' failure to maintain accreditation made all degrees completed by prior students

worthless.

54) Defendants' failure to maintain accreditation made all time invested by Plaintiff and

Plaintiff Class Members taking classes at these institutions wasted.

55) Defendants negligently operated, managed, and marketed their degree programs.

56) Defendants have a duty to reasonably operate, manag€, and market their degree programs.

57) Defendants breached their duty of care in operating, managing, and marketing their degree

programs.

58) Defendants owed a duty to Plaintiff Cheatham and the Plaintiff Class Members to maintain

accreditation of the institutions so that students would receive the benefits of the education for

which they bargained.

59) Defendants have a common taw Outy to prevent the foreseeable risk of harm to others,

including Plaintiffs and the Class.
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60) Defendants assumed a duty to use reasonable measures in providing an education to

Plaintiff Cheatham and the Plaintiff Class Members.

61) Only Defendants were in a position to ensure that their policies and procedures were

sufficient to protect against the harm to Plaintiff and the class members from Defendants' failure

to maintain accreditation.

62) Defendants' duty to use reasonable care in providing educational services arose not only

as a result of the common law and the statutes, but also because it was bound by, and had

committed to comply with, industry standards, as represented by the Department of Educatibn to

borrowers.

63) Defendants breached their common law, statutory, and other duties and thus were negligent

by failing to use reasonable measures to maintain an accredited institution as bargained for by

Plaintiff and the Plaintiff Class Members.

64) In connection with the conduct described above, Defendants acted wantonly, recklessly,

and with complete disregard for the consequences.

65) As a direct and proximate result of Defendants' negligent conduct, Plaintiffs and the Class

have suffered damages.

. COUNT II - BREACH OF CONTRACT

66) Plaintiff Cheatham re-alleges all preceding paragraphs on this Complaint as if fully restated

herein and further state the following on behalf of himself and the Former Student Class and the

Current Online Student Class.

67) Plaintiff Cheatham and members of the Former Student Class and Current Online Student

Class entered into contracts with Defendants.
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68) The contracts between Defendants and Plaintiff and the prospective class members

required both parties to fulfil certain obligations

69) In exchange for tuition payments received by Plaintiff and the class members, Defendants

agreed to provide Plaintiff Cheatham and the Class with courses of studies designed to allow

studsnts to complete a degree from an accredited institution of higher education.

70) Defendants breached their agreement by failing to maintain accreditation of their

institution.

7l) Defendants.breached their agreement by closing their online classes before students could

complete their degree

72) Defendants breached their'agreement by closing all operations of their schools.

73) Defendants breached their agreement by leaving Plaintiff Cheatham and Class members

with course credits from an unaccredited institution.

74) Defendants breached their agreement by failing to provide any meaningful career

placement services.

7 5) As a direct and proximate cause of Defendants' breach of contract, Plaintiff Cheatham and

Class members have suffered damages and injuries including, but not limited to loss of value of

coursework, loss of tuition, loss of educational opportunity, and loss of opportunity to complete

unfinished degree programs.

COUNT III - UNJUST ENRICHMENT

76) Plaintiff Cheatham re-alleges all preceding paragraphs on this Complaint as if fully restated

herein and further state the following on behalf of himself and the Former Student Class and the

Current Online Student Class.
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77) Plaintiff Cheatham and Class members conferred a benefit on Defendants when they

enrolled in their institutions and paid tuition money.

78) Defendants have been unjustly enriched in retaining the revenues provided by Plaintiff

Cheatham and the Class.

79) Defendants have been unjustly enriched by using the enrollment of Plaintiff Cheatham and

Class members to continue to market their schools to other students and investors.

80) Plaintiff Cheatham and the Class have been injured with loss of money,.loss of educational

opportunity, loss of time spent on classes without value, and emotion distress as a result of

Defendants' actions.

AIIY ARBITRATION AGREEMENTS ARE UNENFORCABLE

8l) The Department of Education entered a rule in 2016 which was in effect as of October 16,

2018 prohibiting schools participating in the federal student loan program from entering into

certain pre-dispute arbitration agreements with students or agreements that purport to waive

students' rights to bring class actions.

82) These limitations apply to agreements with students who have obtained federal Direct

Loans or benefited from Direct Parent PLUS Loans and apply to claims regarding the making of

the federal Direct Loan or the provision of educational services for which the loan was obtained.

83) Defendants cannot enter pre-dispute agreements with students that waive students' right to

go to court or to pursue a class action over any claims that could also give rise to an administrative

"borrower defense" claim. See 34 C.F.R. $ 685.300(b), (d), (e), (f), as added by 8l Fed. Reg.

7 5,926, 7 6,087 -7 6,088 (Nov. l, 20 I 6).

84) Claims that could give rise to a borrower defense include a school's substantial

misrepresentation, breach of contract, or a non-default judgment against the schoot, or violation of
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a student's rights under state law-all as relate to the making of a Direct Loan or provision of

educational services for which the loan was obtained. See 34 C.F.R. $ 685.206(c) and 34 C.F.R.

S 685.222 as added by 8l Fed. Freg.75,926,76,083 (Nov. 1,2016).

85) Nor can the school rely on an existing arbitration agreement to force an individual or class

action out of court, even if the agreement was entered into prior to the rule's effective date.

36) The school must either amend the agreement or notify the students that they will not

enforce the agreement. See 34 C.F.R. $ 685.300(eX3), (fX3), as added by 8l Fed. Reg.75,926,

76,088 (Nov. 1,2016).

WHEREFORE, Plaintiff being entitled to a trial by jury and judgment against the Defendants,

prays for the following:

a) An order certifying that the action may be maintained as a class action;

-b) The Plaintiff Cheatham be designated as class representative;

c) That Plaintiff s counsel of record herein be designated as ctass counsel for the Plaintiff

Class Members class as defined in this Complaint or by this Court;

d) That Defendants be held liable for the actions described herein;

e) That Plaintiffand the members of the proposed classes receive compensatory damages in

an amount to be proven at trial;

f) An order granting Plaintiff their expenses incurred in bringing and prosecuting this action,

including attorneys' fees, expert fees and costs;

g) That the Defendants be required to pay all monies refered to herein which relate to the

Plaintiff Class Members into a common fund for the benefit of the Plaintiff Class Members,

less an incentive award, litigation expenses, and attorneys' fees;
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h) That the Court conduct a "fairness hearing," after due and proper notice to all Plaintiff

Class Members, and make such award of attorneys' fees, litigation expenses and an

incentive award for the named Plaintiff as the Court d'""rr,, appropriate from the common

fund (as reference above) and/or from the Defendants;

i) That Plaintiff have a triat by jury; and

j) Such other and further relief as the Court may deem just, necessary or appropriate

This 23rd Day of August, 2019.

ARMOR LAW, LLC
/s/ Chris Armor

ChristopherN. Armor
Georgia Bar No. 614061
Attorney for Defendant
160 Clairemont Avenue, Suite 200
Decatur, Georgia 30030
Phone:(678) 954-5674
E-mai I : chri s.armor@annorlaw.com

HURT STOLZ, P.C.

/s/ .lames W. Jr
By: James W. Hurt, Jr.
Georgia BarNo.: 380104
l55l Jennings Mill Road
suite 3100-B
Watkinsville, Ceorgia 30677
(706) 39s-27s0
Facsimi le: (866) 7 66-9245
ihurt@hurtstolz.com
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IN THE UNITED STATES DISTRICT COURT FOR THE  
NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 

MATTHEW CHEATHAM,  ) 
on behalf of himself and all others ) 
similarly situated,    ) 
      ) 
 Plaintiff,    ) CIVIL ACTION NO.   
      ) 
v.      ) ____________________ 
      ) 
VIRGINIA COLLEGE, LLC and  ) JURY TRIAL DEMANDED 
EDUCATION CORPORATION   ) 
OF AMERICA,    )  
      ) 
 Defendants.    ) 
 

DECLARATION KELLIE KENNEDY 

1. My name is Kellie Kennedy.  I am a former Student Finance Supervisor at 

Education Corporation of America, the parent company of Virginia College, LLC, where I was 

employed in various roles from 2001 through 2019.  

2. I am over the age of twenty-one and I have personal knowledge of the facts and 

statements made herein. 

3. I have reviewed the Complaint styled Matthew Cheatham v. Virginia College, LLC 

and Education Corporation of America, Civil Action Number 19-C-06260-S6, filed in Gwinnett 

County, Georgia. 

4. Virginia College, LLC was served with the Complaint on September 6, 2019. 

5. I have reviewed Plaintiff’s proposed class definitions contained in paragraph 35 of 

the Complaint styled Matthew Cheatham v. Virginia College, LLC and Education Corporation of 

America, Civil Action Number 19-C-06260-S6.  

6. The proposed “Former Student Class” contains more than 100 students.  
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7. Defendant Virginia College received more than $5,000,000 over the years in tuition 

payments from the proposed Former Student Class members.  

8.  I have reviewed Plaintiff Matthew Cheatham’s Enrollment and Tuition Agreements 

entered into during the course of his three enrollments at Virginia College. The total estimated 

tuition associated with his three enrollments were as follows: $37,440.00 for the Associate of 

Applied Science in Network Engineering, $73,510.00 for the Bachelor of Science in Management 

Information Systems, and $73,510.00 for the Bachelor of Science in Network Management. 

9. True and correct copies of each of Matthew Cheatham’s Enrollment Agreements 

are attached as Exhibit A. 
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CT Packing $lip S.Ci Corporation

UPS Tracking #:

Greated By r

Greated 0n:

Recipient:

12X212780108157570

JyotiNLN

09/07i2019 04:35 AM

Package Type: Envelope

Items shipped: 1

8rsl

536201521 19C06260S6 VIRGINIA COLLEGE, LLC

JonilaffirilEDlEso

Tite

Customer

Address

Email

Phone

JAMES BATES BMNNAN GROOVER LLP

231 RIVERSIDE DRIVE

lkennedy@amesbatesllp.com

4787424280 Fax:
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{b.cr Corporation Service of Process
Transmittal
09/06/2019
CT Log Number 536201521

TO: JOHN F. KENNEDY ESQ.
JATVIES BATES BMNNAN GROOVER LLP
231 RIVERSIDE DRIVE
MACON, GA31201

Process Served in Georgia

VIRGINIA COLLEGE, LLC (Domestic State: AL)

RE:

FOR:

ENCLOSED AR! GOPIIS OF LEGAL PROCESS RECEIVED IY THE STATUTORY AGENT OF THE ABOVE GOTPANY AS FOLLOWS:

TITLE OF AGTION:

DOGUilrrr{T(S) StRVtD:

GOURT/AGEI{CY:

NATURI OF AGTION:

OIT WHOT PROGISS }VAS SERVID:

DATE AND HOUR OF SlRVlGlr

IUNISOIGTIOX SERVID:

APPIARANCI OR ANSWIR DUE:

aTTORN!Y(S) / SEND!R(S):

RETARI(S:

AGTION ITETS:

SIGNlDr
ADDRISS:

For Questions:

Matthew Cheatham, on behalf of himsetf and alt others simitarly situated,
Pltf. vs. VIRGINIA COLLEGE, LLC and EDUCATION CORPORATION OF A,ltERtCA, DFTS.

Summons, Complaint, Attachment(s)

Gwinnett County State Court, GA
Case # 19C06260S6

Comptaint for Breach of Contract

National Registered Agents, lnc, Lawrencevitle, GA

By Process Server on 09/06/2019 at 15:12

Georgia

With.in 30 days after service of this summons upon you, exclusive of the day of
serytce

Chris Armor
ARMOR LAW LLC
160 Clairemont Avenue
Suite 200
Decatur, GA30030
678-954-5674

the documents received have been modified to reflect the name of the entity being
served,

SOP Papers with Transmittal, via UPS Next Day Air , 1Z)<212780108157570

National Registered Agents, lnc
289 S Cutver St.
Lawrenceville, GA 30046-4805

214-932-3601

Pagelofl/JN
lnformation displayed on this transmittat is for CT
Corporation's record keeping purposes only and is provided to
the recipient for quick reference. This information does not
constitute a legal opinion as to the nature of action, the
amount of damages, the ans\r/er date, or any information
contained in the documents themselves. Recipient is
responsible for interpreting said documents and for taking
appropriate action. Signatures on certified mail receipts
confirm receipt of package only, not contents.
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IN THE STATE COURT OF GWINNETT COTINTY

STATE OF GEORGIA

E.FIIED IN OFFICE. NS
CLERK OF STATE COURT

GWNNETT COUNTY, GEORGIA
19-C-06260-56

8t261201910:05 AM

19-C-06260-S6

MATTHEW CHEATHAM

CIVIL ACTION
NUMBER

PLAINTIFF

vs.

f vrncrnn cottece, utc clo
' National, Registered Agents lnc.,

289 S Culver Streetr Lawrenceville, Georgia 300464805

DEFENDANT

SUMMONS

TO THE ABOVE NAMED DEFENDANT:

and address is: -

CHRISTOPHER ARMOR
ARMOR LAW, LLC
P.O. BOX 451328
ATLANTA, GA 31145 !r
an anslver to the complaint which is herervith served upon you, rvithin 30 days aftel sen,ice of this summons upol you, erclusive of
the day of servicc. lf you fail to do so, judgnrerrt by dcfault will bc taken against you for t5e relief dernantled in thi cornplainL

This 26TH dav of- AUGUST 2!11

Richard T. Alexander, Jr.,
Clerk of State Court

DepuW Clerli

INSTRUCTIONS: Attach addendum sheet for additional pnrties if necded, make notation on this sheet if addendum sheet is used.

SC-l Rev.20tl

By
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E.FILED IN OFFICE - NS
CLERK OF STATE COURT

GWNNETT COUNTY, GEORGIA
19-C-06260-S6

81261201910:05 AM

IN THE STATE COURT OF GWINNETT COUNTY
STATE OF GEORGIA

MATTHEW CHEATHAM,
on behalf of himself and all others
similarly situated,

Plaintiff,

VIRGINIA COLLEGE, LLC and
EDUCATION CORPORATION OF
AMERICA;

CIVIL ACTION FILE NO.

19-C-06260-S6

JURY TRIAL DEMANDED

v

)
)
)
)
)
)
)
)
)
)
)
)
)
\

Defendants.

gLASS ACTI9N COMPLAINTAND DEMAND FOR JUBY TRIAL

COMES NOW, PLAINTIFF MATTHEW CHEATHAM, on behalf of himself and all

others similarly situated. and alleges against Defendants Virginia College, LLC ("VC") and

Education Corporation of America ("ECA") as follows:

INTRODUCTION

1) and ECA operated and ran one of the largest for-profit colleges in the United States.

2) On December 4,2018, the Accrediting Council for lndependent Colleges and Schools

(ACICS) notified the ECA, which operates VC, of its decision to withdraw, by suspension, the

current grants of accreditation of allthe institutions owned by VC.

3) As a result of the lack of accreditation, VC and ECA could no longer rely on their students

receiving federally backed student loans, thus effectively shutting down their businesses.

4) As a result of the lack of accreditation, course work performed by Plaintiff Cheatham and

' the Class will not qualifu for transfer credit at accredited universities and colleges.
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5) ECA operated more than 75 campuses throughout the United States including VC

campuses in Huntsville, Alabama and Macon, Georgia.

6) Former students who graduated with degrees now possess degrees without value.

7) Current students who have paid tuition to VC and ECA have no chance of obtaining any

degrees from VC or ECA and thus their tuition payments paid to date provided them no benefit.

PARTIES: JURI SDICTION. AND_YENUE

8) Plaintiff I{atthe-w Cheatham is a resident of Cherokee County, Georgia.

9) Defendant Virginia College, LLC is an Alabama limited liability company withits principal

plaie of businesb in Montgomery, Alabama.

l0) VC may be served through its registered agent atNational Registered Agents Inc.,289 S.

Culver Street, Lawrenceville, Georgia 30046-4805.

I l) Defendant Education Corporation of America is a Delaware corporation with its principal

place of business located at 3660 Grandview Parkway Suite 300, Birmingham, Alabama 35243-

12) Education Corporation of America may be served with process by serving its Chief

Executive Officer at Education Corporation of America's corporate headquarters at 3660

Grandview Parkway, Birmingham, Alabama 35243.

l3) Defendant Education Corporation of America is subject to the jurisdiction of this Court

pursuant to the Georgia Long Arm Statute, OCGA $ 9-10-91, as ECA transacts business within

the state, has committed a tortious act or omission within this state, and/or has committed a tortious

injury in this state causdd by an act or omission outside this state.

14) ECA regularly does and solicits business, and engages in other persistent courses of

conduct, and derives substantial revenue from services renderedin this state.
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l5) On November 14, 2018, Defendants ECA and VC were placed into a limited receivership

in case no. 5:18-cv-00388-TES in the United States District Court for the Middle District of

Georgia, Macon Division.

l6) On January 16,2019, that U.S. District Court entered an order stating that claims made

against Defendants VC and ECA which were covered by AIG Specialty Insurance Company

("AIG") to pay for any Losses (as defined in the Policy), including the advancement of legal fees

and expenses, stemming from a-ny Claim (as defined in the Policy) were NOT part of the

receivership estate in that Court. A true and correct copy of this order is attached hereto as Exhibit

A.

17) The AIG Policy expressly covers claims "breach of duty, neglect, error, statement;

misstatement, misleading statement, or omission" by the sihools or their employees, "educational

malpractice or failure to educate; negligent instruction; failure to supervise; inadequate or

negligent academic guidance or counseling; improper or inappropriate academic placement or

discipline; failure to grant due process; invasion of privacy or humiliation, [] violation of the

Buckley Amendment, the "Uniform Student Freedom of Expressibn Act," and claims related to,

defamation or a contract for educational services.

l8) The policy does not provide coverage for claims regarding fraudulent acts.

l9) For a claim related to the return of tuition fees, the insurance policy only covers A'OX of

the tuition.

20) In orderto becovered underthe policy, any claim must be made before September3,Z0l9.

2l) A true and correct copy of the AIG Policy is attached to the Janua ry 16,2019 order attached

hereto as Plaintiff s Exhibit A.
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2?) Venue is proper in this county as.Defendant Virginia College, LLC has its registered agent

located here.

PLAINTIFF MATTHEW CHEATHAM

23) Plaintiff Matthew Cheatham ("Plaintiff Cheatham") is a resident of Cherokee County,

Georgia.

24) Plaintiff enrolled in VC's online program and pursued an undergraduate degree.

25) Plaintiff fina4ced his education with student loans provided by the federally backed Direct

Loans program.

26) VC informed Plaintiff Cheatham that the Fall 2017 quarter would be the last quarter which

VC online would offer classes.

27) No online classes were offered after December of 2017 .

28) Plaintiff was unable to complete his degree due to the school's closure.

29) Plaintiff did not enroll in any other school after VC closed.

30) Plaintiff was promised by VC and ECA that after he graduated, his degree would provide

him the necessary credentials to obtain meaningful and gainful employee.

3l) Plaintiff was also promised by VC and ECA that their career services office would be

available free of charge to assist him with "placement services after he graduated."

32) Plaintiff completed coursework did not provide him the necessary credentials to obtain

meaningful and gainful employment and now that VC and ECA are closed, they can no'longer

provide him the promised "placement seryices."

33) Plaintiff completed coursework is now significantly devalued because VC is no longer

accredited, VC cannot and does not provide career placement services, and persons reviewing his
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resume who see VC immediately correlate him with a failed and dysfunctional school which

seriously decreases his chances of obtaining meaningful employment.

CLASS ALLdGATIONS

34) This action is brought by the Plaintiff individually and on behalf of others similarly situated

as a class action under the provisions of OCGA $ 9- I I -23 for damages.

35) The two classes of Plaintiffs for whose benefit the named Plaintiff brings this action are

defined q; follows: . .

a. All Georgia residents who paid tuition to and completed courses at Virginia College

and who were not enrolled there as of Decembe r 4,2.018 ("Former Student Class");

and

' b. All Georgia residents who paid tuition to and who were enrolled at Virginia College

as of the date of the closure of the online program but who had not yet obtained the

degree for which they paid tuition. ("Current Online Student Class").

36) Excluded from each proposed class is any member of the judiciary, any person cunently

in liankruptcy, any person whose obligations have been discharged in bankruptcy, any person who

is a current employee of VC or ECA, and any government agency or entity.

37) Plaintiff maintains the right to create additional.subclasses or classes, as necessary, and to

revise these definitions to maintain a cohesive class that does not require individual inquiry to

determine liability.

38) The membership of each class is numerous and joinder of individual plaintiffs is

impractical.
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39) There are questions of law and fact common to all members of the Plaintiff classes, and

these common questions of law and fact predominate over any individual issues. The priricipal

questions pertinent to the classes as a whole include:

^. Whether VC and ECA acted negligently in operating and managing their

businesses;

b. Whether VC and ECA were wanton in operating and managing their businesses;

: . c.. Whether VC and ECA deceptively advertised and sold their education services to

Plaintiff and the Class;

' d. Whether Plaintiff and the Class's degrees were devalued as a result of VC and

ECA's closing;

e. Whether members of the Current Online Student Class and Former Student

Subclass's tuition payments and course work provided no benefit to them;

f. . Whether VC and ECA provided warranties to Plaintiff and the Class, and

. subsequently breached said warranties;

g. Whether VC and ECA entered into contracts with Plaintiff and the Class, and.

subsequently breached said contract;

. WhetherVC and ECA were unjustly enriched to Plaintiff and the Class's detriment;

i. Whether Plaintiff and the Class suffered injury ab a result of VC and ECA's

wrongdoing; and

j. Defenses raised by Defendant.

40) The claims of the named Plaintiffs are typical of the claims of the members of the Plaintiff

classes, which all arise from the same operative facts and are based on the same legal theory, and

Plaintiffs' claims willthus adequately represent those of the Class Members.
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4l) The named Plaintiff will fairly and adequately protect the interest of the Class Members.

Plaintiff has retained counsel with experience in class action Iitigation, and they are not aware of

any interest that might cause them not to vigorously pursue this case.

42) A class action is sup.rio, to other available methods for the fair and efficient adjudication

of this controversy since joinder is impracticable. The expense and burden of individual litigation

make it virtually impossible for the members of the classes to proceed individually, and it is

therefore most efficient to resolve all ctaims based on Defendants' conduct against Georgia

residents in one forum.

43) The Plaintiff is aware of no difficulties that will be encountered in the management of this

litigation that would render the action unmanageable.

44) Prosecution of separate actions by individual members of the Plaintiff cla.r., *ouid create

adjudications that would be dispositive of the interests of the other members not parties to the

adjudications.

45) Without a class action mechanism, members of the Plaintiff classes would be substantially

impaired or impeded in their ability to protect their interests. The value of claims of the individdal

class members would be in an amount that makes prosecution outside of the class action

uneconomical.

46) The claims of the Plaintiff and Plaintiff Class Members are meritorious. The named

Plaintiff believes he will prevail on the merits based upon the clear, unambiguous failure of

Defendants to provide the education bargained for by Plaintiff and Plaintiff Class Members.

47) A finaljudgment on the merits of the named Plaintiff s claims would be fully dispositive

of tt',. claims and interests of those. similarly situated who are not specifically named as a plaintiff

in this action.
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COUNT I - NEGLIGENCE

48) Plaintiff Cheatham re-alleges all preceding paragraphs on this Complaint as if fully restated

herein and furthei states the following on behalf of himself and the Former Student Class:

49) Defendants have committed acts of omission contrary to their legal duties as an institute

of higher education.

50) Defendants failed to maintain accreditation of their institution.

5l) Defendants' failure to maintain accreditation_rendered all classes taken at their institution

by Plaintiff and Plaintiff Class Members worthless.

52) Defendants' failure to maintain accreditation made all tuition payments made by Plaintiff

and Plaintiff Class Members a waste of money.

53) Defendants' failure to maintain accreditation made all degrees completed by prior students

worthless.

54) Defendants' failure to maintain accreditation made all time invested by Plaintiff and

Plaintiff Class Members taking classes at these institutions wasted.

55) Defendants negligently operated, managed, and marketed their degree programs.

56) Defendants have a duty to reasonably operate, manag€, and market their degree programs.

57) Defendants breached their duty of care in operating, managing, and marketing their degree

programs.

58) Defendants owed a duty to Plaintiff Cheatham and the Plaintiff Class Members to maintain

accreditation of the institutions so that students would receive the benefits of the education for

which they bargained.

59) Defendants have a common taw Outy to prevent the foreseeable risk of harm to others,

including Plaintiffs and the Class.

Page 8 of 13

Case 1:19-cv-04481-CC   Document 2-3   Filed 10/04/19   Page 12 of 137



60) Defendants assumed a duty to use reasonable measures in providing an education to

Plaintiff Cheatham and the Plaintiff Class Members.

61) Only Defendants were in a position to ensure that their policies and procedures were

sufficient to protect against the harm to Plaintiff and the class members from Defendants' failure

to maintain accreditation.

62) Defendants' duty to use reasonable care in providing educational services arose not only

as a result of the common law and the statutes, but also because it was bound by, and had

committed to comply with, industry standards, as represented by the Department of Educatibn to

borrowers.

63) Defendants breached their common law, statutory, and other duties and thus were negligent

by failing to use reasonable measures to maintain an accredited institution as bargained for by

Plaintiff and the Plaintiff Class Members.

64) In connection with the conduct described above, Defendants acted wantonly, recklessly,

and with complete disregard for the consequences.

65) As a direct and proximate result of Defendants' negligent conduct, Plaintiffs and the Class

have suffered damages.

. COUNT II - BREACH OF CONTRACT

66) Plaintiff Cheatham re-alleges all preceding paragraphs on this Complaint as if fully restated

herein and further state the following on behalf of himself and the Former Student Class and the

Current Online Student Class.

67) Plaintiff Cheatham and members of the Former Student Class and Current Online Student

Class entered into contracts with Defendants.
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68) The contracts between Defendants and Plaintiff and the prospective class members

required both parties to fulfil certain obligations

69) In exchange for tuition payments received by Plaintiff and the class members, Defendants

agreed to provide Plaintiff Cheatham and the Class with courses of studies designed to allow

studsnts to complete a degree from an accredited institution of higher education.

70) Defendants breached their agreement by failing to maintain accreditation of their

institution.

7l) Defendants.breached their agreement by closing their online classes before students could

complete their degree

72) Defendants breached their'agreement by closing all operations of their schools.

73) Defendants breached their agreement by leaving Plaintiff Cheatham and Class members

with course credits from an unaccredited institution.

74) Defendants breached their agreement by failing to provide any meaningful career

placement services.

7 5) As a direct and proximate cause of Defendants' breach of contract, Plaintiff Cheatham and

Class members have suffered damages and injuries including, but not limited to loss of value of

coursework, loss of tuition, loss of educational opportunity, and loss of opportunity to complete

unfinished degree programs.

COUNT III - UNJUST ENRICHMENT

76) Plaintiff Cheatham re-alleges all preceding paragraphs on this Complaint as if fully restated

herein and further state the following on behalf of himself and the Former Student Class and the

Current Online Student Class.
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77) Plaintiff Cheatham and Class members conferred a benefit on Defendants when they

enrolled in their institutions and paid tuition money.

78) Defendants have been unjustly enriched in retaining the revenues provided by Plaintiff

Cheatham and the Class.

79) Defendants have been unjustly enriched by using the enrollment of Plaintiff Cheatham and

Class members to continue to market their schools to other students and investors.

80) Plaintiff Cheatham and the Class have been injured with loss of money,.loss of educational

opportunity, loss of time spent on classes without value, and emotion distress as a result of

Defendants' actions.

AIIY ARBITRATION AGREEMENTS ARE UNENFORCABLE

8l) The Department of Education entered a rule in 2016 which was in effect as of October 16,

2018 prohibiting schools participating in the federal student loan program from entering into

certain pre-dispute arbitration agreements with students or agreements that purport to waive

students' rights to bring class actions.

82) These limitations apply to agreements with students who have obtained federal Direct

Loans or benefited from Direct Parent PLUS Loans and apply to claims regarding the making of

the federal Direct Loan or the provision of educational services for which the loan was obtained.

83) Defendants cannot enter pre-dispute agreements with students that waive students' right to

go to court or to pursue a class action over any claims that could also give rise to an administrative

"borrower defense" claim. See 34 C.F.R. $ 685.300(b), (d), (e), (f), as added by 8l Fed. Reg.

7 5,926, 7 6,087 -7 6,088 (Nov. l, 20 I 6).

84) Claims that could give rise to a borrower defense include a school's substantial

misrepresentation, breach of contract, or a non-default judgment against the schoot, or violation of

Page 11 of13

Case 1:19-cv-04481-CC   Document 2-3   Filed 10/04/19   Page 15 of 137



a student's rights under state law-all as relate to the making of a Direct Loan or provision of

educational services for which the loan was obtained. See 34 C.F.R. $ 685.206(c) and 34 C.F.R.

S 685.222 as added by 8l Fed. Freg.75,926,76,083 (Nov. 1,2016).

85) Nor can the school rely on an existing arbitration agreement to force an individual or class

action out of court, even if the agreement was entered into prior to the rule's effective date.

36) The school must either amend the agreement or notify the students that they will not

enforce the agreement. See 34 C.F.R. $ 685.300(eX3), (fX3), as added by 8l Fed. Reg.75,926,

76,088 (Nov. 1,2016).

WHEREFORE, Plaintiff being entitled to a trial by jury and judgment against the Defendants,

prays for the following:

a) An order certifying that the action may be maintained as a class action;

-b) The Plaintiff Cheatham be designated as class representative;

c) That Plaintiff s counsel of record herein be designated as ctass counsel for the Plaintiff

Class Members class as defined in this Complaint or by this Court;

d) That Defendants be held liable for the actions described herein;

e) That Plaintiffand the members of the proposed classes receive compensatory damages in

an amount to be proven at trial;

f) An order granting Plaintiff their expenses incurred in bringing and prosecuting this action,

including attorneys' fees, expert fees and costs;

g) That the Defendants be required to pay all monies refered to herein which relate to the

Plaintiff Class Members into a common fund for the benefit of the Plaintiff Class Members,

less an incentive award, litigation expenses, and attorneys' fees;
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h) That the Court conduct a "fairness hearing," after due and proper notice to all Plaintiff

Class Members, and make such award of attorneys' fees, litigation expenses and an

incentive award for the named Plaintiff as the Court d'""rr,, appropriate from the common

fund (as reference above) and/or from the Defendants;

i) That Plaintiff have a triat by jury; and

j) Such other and further relief as the Court may deem just, necessary or appropriate

This 23rd Day of August, 2019.

ARMOR LAW, LLC
/s/ Chris Armor

ChristopherN. Armor
Georgia Bar No. 614061
Attorney for Defendant
160 Clairemont Avenue, Suite 200
Decatur, Georgia 30030
Phone:(678) 954-5674
E-mai I : chri s.armor@annorlaw.com

HURT STOLZ, P.C.

/s/ .lames W. Jr
By: James W. Hurt, Jr.
Georgia BarNo.: 380104
l55l Jennings Mill Road
suite 3100-B
Watkinsville, Ceorgia 30677
(706) 39s-27s0
Facsimi le: (866) 7 66-9245
ihurt@hurtstolz.com
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IN TIIE STATE COURT OF GWINNETT COUNTY
STATE OF GEORGIA

MATTHEW CHEATIIAM,
on behalf of himself and all others
similarly situated,

Plaintiff,

VIRGINIA COLLEGE, LLC and
EDUCATION CORPORATION OF
AMERTCA,

Defendants.

CIVI ACTION FILE NO.

JURY TRIAL DEMANDED

v

)
)
)
)
)
)
)
)
)
)
)
)
)
\

PLAINTIFF'S EXHIBIT A
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IN TIIE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA

MACON DIVISION

vc MAcoN GA, LLC

Plaintiff,

Civil .Action No. 5:I 8-cv-00388-TES

VIRGINIA COLLEGE, LLC; and
EDUCATION CORPORATION OF
AMERICA,

Defendants.

RECEIVER'S EXPEDITED MOTION F'OR ORDER CLARIFYING THAT
qouRT's TNJUNCTTON DOES N,OT APPLY TO INSURANCE POLICY

COMES NOW John,.F. Kennedy. solely in his capacity as receiver (the "Receiver") for

the receivership estate (the "Receivership Estate") of Education Corporation of America

("EgA"), Virginia College, LLC ("VCLLC") and Nerv England School of Business and Finance,

LLC dlbla New' England College of Business ("NECB", collectively r.vittr "ECA" and.VCLLC,

the "Receiverslrip Entities"), and hereby moves the Court to enter an order clarifying that. the

injtrnction imposed by the Court in the Order Appointing Receitter ancl Preliminary Iniunrction

(the "'Receiverddp-Qfdg") (Doc. 26). as rnodified in the ,Su7:plemental Order (the "supplem_ental

Order") (Doc. 104), does not apply to the Policy (as defined below) and authorizing AIG

Specialty Insurance Company ("AIG") to pay for any Losses (as defined in the Policy), including

the advancenrent ofl legal flees and expenses, stetnming liorn any Clairn (as defined in the Policy)

and respectfully states as tbllorrus:

l. On Septernber 3,2018, AIG issued a Directors & Officers Liability lnsurance,

Employment.Practices Liability Insurance. ancl .Fiduciary Liability Insurance Polic-v- No. 01.825-

v
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1.0-59, (the "Policy") to ECA. A copy of the Polic.v is attached hereto as Exhibit A. The Policy

covers Claimsl made (or deenred to lrave been made) benl'een September 3, 2018 and September

3, 2019 (the "Po.[!y isd-od").

2. On November 14, 2018, the Court ente.red the Receivership Order, under which

the Court appointed the Receiver witlr respect to all the business, business interests and property

of the Receivership Entities, wherever located, by lvhomsoever held, u,ithout' linritation.

(Receit,erslzip Order at p. 4).

3. In the Receivership Order, the Court also issued an injurrction enjoining, inter

al.ia, any act to obtain possessiorr of property of the Receivership Estate from the Receiver or to

interfere with or exerc.ise control, civer, property of the Receiverslrip Estate, (Receivership Order

at pp. 9- 10). The Receivership Order also provided that any currrent pr former student of ECA

may proceed with asserting any claim or cause'of'actiolt against ECA. (Icl. at p. I 0).

4. On December 13,2018, the Court issued the Strpplemental Order modifying the

injunctive relief granted in the Receivership Order by. inter alia, alloring landlords under

certain leases or other occupanoy agreentents to exercise their rights artd remedies under the

agreements . (See Supplemental Orcler at pp. 2-3).

5. The aggregate limit of liability of tlre Policy is $35 nrillion. The Policy covers:

inter alia, any Loss of the Company, rvhich irrcludes the Receivership .Entities. and Individual

Insureds arising from a Claim made against the Company or Individual lnsureds for any actual or

alleged act, breach of dut-v", neglect. error, statement. misstatenrent, misleading statement, or

omissions by the Conrpany or the lndividual fnsureds, respectively. The Policy also provides that

AIG shall advance Defense Costs directly to counsel retained by the Company and lndividual

I Capitalized terms not othenvise defined herein shall have the nreanings set forth in the Policy

2
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Insureds arising from such Clairns. Further the Policy provides that irr tlre event the Company is

tunable to pay an applicable Retention amouni due to Finarrcial ltrsolvency, therr the Insure shall

commence advancing.Loss within the .Reterrtion.

6. Several Clainrs have been made against the Receivership Entities.2 Mor:eover, the

Receivership Entities and Receiver anticipate additional claints being made in the future. It is

necessary for the Receivership Entities and lndividual lrrsr.rreds to be adequately defended

agairrst such Claims in order to maintain, preserve. artd protect tlre property of the Receivership

Estate. However, AIG has indicated that it will not pay the Losses under the Policy. including the

advancement of Defense Costs. rvithout a comfort order from the Court providing that AIG's

actions are not in violation of the Receiversltip Order.

7. The Receivership Entities do not consider the Policy or the proceeds therefrom

property of theRec.eivership Estate. Nevertheless. out of an abundance of caution, to the extent

the Court considers the Polic.y and the proceeds fronr the .Policy to be property of the

Receivership Estate. and to the extent the Couft's injunction renrains in place follorving the

Supplemental Order, the language of the injunction imposed by the Court in the Receivership

Order does not apply to AIG's ability to disburse the Policy proceeds in accordance with the

langnage of the Polic-y.3 See Liberte Capital. Grp., LLC v. Capwil.l.462 F.3d 543.553-54 (6th

Cir. 2006) (evaluating the scope of the receivership conrt's iniunction by analyzing the language

t For exarnple, several lawsuits have been filed against the Receivership Eniities by current and former
studentS and employees since the Receiver rvas appointed.

3 .tndeed, in the analogous bankruptcy context, the ternrs of a policy govern the disbursement of policy
proceeds. See Landry v. Ewon Pipeline Co.,260 B.R. 769, 78'7. n.62 (Bankr. M.D. La. 2001) (explaining
that proceeds from arr insurance policy that belongs to a debtor's bankruptcy estate must be distributed in
accordance uiith state insurance larv ol the language of rhe policy itself): In re Mitchell, Case No. 06-
13250-NVA .2012 WL 598884 l, at *6 (Banl<r'. D. Md. Nov. 29, 2012) (explaining that a bankruptcy court
cannot re-write the terms of insurarrce policies).

J
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of the Court's injunction order). Moreover. it is the best interest of the Receivership Estate and

the Receivership Entities' creditors that ATG is able to disburse ihe Policy proceeds so that the

propefty of the Receivership Estate is protected. r.r'hich u'as the purpose of the Court's

appointmerrt of the Receiver and issuance of tlre injunction. See Liberle Capital Grp.. LLC,462

F.3d at 55 I (citing anotlrer sonrce) ("The receiver's role, and the district court's put:pose in the

appointmerrt, is to safeguard the disputed assets, administer the property as suitable, and to assist

the district court in-achieving a final,_equitable distribution of tlre assets if necessary.").

8. Consequentl,v, Receiver files this Mcltion and respectfirlly requests that the Court

enter arr order, substantivelv in the forrn of the order attached hereto as Exhibit B, clarifyin-e that

the injunction imposed b-v the Court in the Receivership Order, as modified in the Supplemental

Order, does not apply to the Policy; authorizing AIG to pay l'or any Losses, including the

advancement of legal fees and expenses. .stemnting frorn any Claim under the Policy; and

granting such other relief the Court deems just and equitable.

9. The Receiver requests expedited approval of this Motion based on exigent

circumstances of this case.

Respectfully subrnitted this the l6th day of January. 201 9.

/,s/ James F. Bantef
James F. Banter
Counsel for the Receiver

OF COUNSEL:
htvtEs, BatEs, BRRuN.qN. Gnoovun LLP
231 Riverside Drive
Macon, Georgia 31201
Phone 478/742-4280
Fax 478/742-8720

4
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qERTTFTCATE OF SERVICE

This is to certify that I have this day served a copy of the foregoing upon the following,

by filing the sarne electronically through. the Contt's CM/ECF tiling systern witlr notice going to

all parties requesting to receive notice this the I 6tl' clay ot- January, 201 9.

/s/.Icrmes F. Banl:er
James F. Banter
Counsel for the Receiver

5
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Policy
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This contract is registered and delivered as a surplus line
coverage under Alabama Surplus Lines lnsurance Law
Kenneth Hicks
200 Liberty Street New York, NY 10281
License #295080

POLICYHOLDER NOTICE

Page 7 of 11"5
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Thank you for purchasing insurance from a member company of American lnternational
Group, lnc. (AlG). The AIG member companies generally pay compensation to brokers and
independent agents, and may have paid compensation in connection with youi policy. You
can review and obtain information about the nature and range of compensation paid by AIG
member companies to brokers and independent agents in the United States by visiting our..
vrrebsite at rnnnnrv.aiq.com/producer-compensation or by calling 1 -8OO-706-3 1 02.

91222 {9t16)
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AIG Specialty lnsurance Company
A capital stock company

30

AIG

POLICY NUMBER: 01 -825-1 O-59 REPLACEMENT OF POLICY NUMBER: O1-826-00-17

THIS INSURER IS NOT LICENSED IN THE STATE OF NEW YORK AND IS NOT
SUBJECT TO ITS SUPERVISION.

Directors & Officers Liability Insurance, Employment Practices Liability lnsurance, Fiduciary Liability
lnsurance

DECLARATIONS

NOTICES
VrnEse NolcES ARE AppLtcABLE To ALL covERAGE sEcloNs orHER THAN THE cRIME

COVERAGE SECT]ON AND KIDNAP AND RANSOM/EXTORTION COVERAGE SECTION"

COVERAGE WITHIN THIS POLICY IS GENERALLY LIMITED TO LOSS FROM CLAIMS FIRST MADE
AGAINST INSUREDS DURING THE POLICY PERIOD. DEFENSE COSTS REDUCE THE LIMITS OF
LIABILITY IAND, THEREFORE, AMOUNTS AVAILABLE TO RESPOND TO SETTLEMENTS AND
JUDGMENTSI AND ARE APPLIED AGAINST APPLICABLE RETENTIONS.

THE INSURER DOES NOT ASSUME ANY DUTY TO DEFEND UNLESS SUCH COVERAGE IS
EXPRESSLY PROVIDED WITHIN A COVERAGE SECTION. WHERE THE INSURER HAS NO DUTY
TO DEFEND, IT WIIL ADVANCE DEFENSE COSTS, EXCESS OF THE APPLICABLE RETENTION.
PURSUANT TO THE TERMS OF THIS POLICY NO LATER THAN SIXTY 160) DAYS AFTER RECEIPT
OF INVOIGES OF SUCH DEFENSE COSTS. PLEASE REFER TO THE COVERAGE SECTIONS
PURCHASED FOR DEFENSE RELATED DETAILS.

PLEASE READ THE POLICY CAREFULLY AND DISCUSS THE COVERAGE HEREUNDER WITH YOUR
INSURANCE AGENT OR BROKER TO DETERMINE WHAT IS AND WHAT IS NOT COVERED.

1

o All rights reserved

ITEMS

1 NAMED ENTITY (the "Named Entity") See Program Participants Endorsement

2 POLICY PERIOD; lnception Date ration Date:

12:01 A.M. at the address stated in ltem 1
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ITEMS (continued)

3 COVERAGE SUMMARY

Liability. Retention, Continuity Date, and Premium Coverage Section

D&O D&O Coverage Section See Program Participants'Endorsement

EPL Employment Practices Goverage Section See Program Participants Endorsement

FLI Fiduciary Liability Coverage Section See Program Participants Endorsement

*With respect to the D&O, EPL. and FLI Coverage Sections only, no Retention amount is applicable to
Non-lndemnifiable Loss.
*No Retention amount is applicable to'Costs of lnvestigation for Company Shareholder Derivative
lnvestigations, Crisis Management Events, Voluntary Compliance Loss and HIPAA Penalties.

4 TOTAT PROGRAM PREMIUM s See Program

Participants

Endorsement

Premium for Certified Acts of Terrorism Coverage under Terrorism Risk lnsurance Act, as amended
(TRIA):$3,085 included in policy premium. Any coverage provided for losses caused by an act of
terrorism as defined by TRlr\ (TRIA Losses) may be partielly reimbursed by the United States under a

formula established by TRIA as follous: 82o/o of TRIA Losses in excess of the insurer deductible
nrandated by TRIA, the deductible to be based on a percentage of tlre insurer's direc,t earned prenriurrrs
for the year preceding the act of terrorism.

A copv of the TRIA disclosur6 sent with the original quote is attached hereto.

5 OTHER LIMITS
OF LIABILITY

See Program Participants Endorsement

6 DISCOVERY

PROVISIONS

(lnapplicable to

Crime and KRE

Goverage

Sections)

(a) Percentage of Full Annual Premium for; 1 YEAR: lOOo/o

(bI 2 YEARS 110o/o

(cl 3 YEARS: 129o/o

(d} 4 YEARS: 13oo/o

lel 5 YEARS 14Oo/o

(f) 6 YEARS: 15oo/o

lgl Percentage of Full Annual Premium for unlimited duration TBD

2
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MNSCPT

Case 1:19-cv-04481-CC   Document 2-3   Filed 10/04/19   Page 27 of 137



Case 5:18-cv-00388-TES Document 133 Filed 01/16/19 Page 10 of L15

32

7 NAME AND ADDRESS OF INSUREDS' REPRESENTAT]VE

EDUCATION CORPORATION OF AMERICA

3660 GRANDVIEW PARKWAY

BIRMINGHAM, AL 35243.3330

8(a) NAME AND ADDRESS OF INSURER

AIG Specialty lnsurance Gompany

175 Water Street

New York, NY 10038

This Policy is issued only by the insurance company indicated in this ltem 8(al

8(b) NOTICE OF CLAIMS AND CIFCUMSTANCES SEND TO:

AIG Domestic Claims, Inc.

175 Water Street

New York, New York 10038

Attention: "C-Claims, D&O Claims"

Reference: 01-825-1.0-59

Reference: Appropriate Coverage Section

3

o All rights reserved
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lN WITNESS WHEREOF, the lnsurer has caused this Policy to be signed by its President,
Secretary and Authorized Representative. This Policy shall not be valid unless signed below
at the time of issuance by an authorized representative of the insurer.

,e r4b
PRESIDENT

AIG Specialty lnsurance
Company

SECRETARY
AIG Specialty lnsurance
Gompany

oRtz REPRESENTATIVE

COUNTERSIGNED AT

WLUS OF NEH YORK. INC
2OO LIBERTY STREET
7TH FL
NEt{ YaRK. NY 10281-1003

1388253

DATE

4
o All rights reserved.

COUNTERSIGNATURE
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POLICYHOLDER DISCLOSURE
NOTICE OF TERRORISM INSURANCE COVERAGE

(RIGHT TO PURCHASE COVERAGE)

You are hereby notified that under the Terrorism Risk lnsurance Act, as amended, that you
have a right to purchase insurance coverage for losses resulting from acts of terrorism. As
defined in Section 102',1) of the Act: The term "act of terrorism" means any act or acts
that are certified by the Secretary of the Treasury-in consultation with the Secretary of
Homeland Security, and the Attorney General of the United States-to be an act of
terrorism; to be a violent act or an act that is dangerous to human life, property, or
infrastructure; to have resulted in damage within the United States, or outside the United
States in the case of certain air carriers or vessels or the premises of a United States
mission; and to have been committed by an individual or individuals as part of an effort to
coerce the civilian population of the United States or to influence the policy or affect the
conduct of the United States Government by coercion.

YOU SHOULD KNOW THAT WHERE COVERAGE IS PROVIDED BY THIS POLICY FOR

LOSSES RESULTING FROM CERTIFIED ACTS OF TERRORISM, SUCH LOSSES MAY BE

PARTIALLY REIMBURSED BY THE UNITED STATES GOVERNMENT UNDER A FORMULA
ESTABLISHED BY FEDERAL LAW. HOWEVER, YOUR POLICY MAY CONTAIN OTHER
EXCLUSIONS WHICH MIGHT A,FFECT YOUR COVERAGE, SUCH AS AN EXCLUSION FOR
NUCLEAR EVENTS. UNDER THE FORMULA, THE UNITED STATES GOVERNMENT
GENERALLY REIMBURSES 85o/o THROUGH 2015; 84olo BEGINNING ON JANUARY 1,
2016; 83olo BEGINNING ON JANUARY 1, 2017; 82olo BEGINNING JANUARY 1, 2018;
81 o/o BEGINNING JANUARY 1, 2019 and 8Oolo BEGINNING ON JANUARY 1, 2A2O, OF
COVERED TERRORISM LOSSES EXCEEDING THE STATUTORILY ESTABLISHED
DEDUCTIBLE PAID BY THE INSURANCE COMPANY PROVIDING THE COVERAGE. THE
PREMIUM CHARGED FOR THIS COVERAGE IS PROVIDED BELOW AND DOES NOT
INCLUDE ANY CHARGES FOR THE PORTION OF LOSS THAT MAY BE COVERED BY THE
FEDERAL GOVERNMENT UNDER THE ACT.

YOU SHOULD ALSO KNOW THAT THE TERRORISM RISK INSURANCE ACT, AS
,AMENDED, CONTAINS A SlOO BILLION CAP THAT LIMITS U.S. GOVERNMENT
REIMBURSEMENT AS WELL AS INSURERS' LIABILITY FOR LOSSES RESULTING FROM
CERTIFIED ACTS OF TERRORISM WHEN THE AMOUNT OF SUCH LOSSES IN ANY ONE
CALENDAR YEA,R EXCEEDS $1OO BILLION. IF THE AGGREGATE INSURED LOSSES FOB
ALL INSURERS EXCEED $1OO BILLION, YOUR COVERAGE MAY BE REDUCED.

COPY OF DISCLOSURE SENT WITH ORIGINAL OUOTE

lnsured Name: EDUCATI0N C0RP)RATI0N 0F AMERICA

Policy Number: 01'825 - 1.0' 59
Policy Period Effective Date From: Septenber 3, 20L8 To:Septenber 3. 2019

96555 (1/15)

O ZOt5 National Association of lnsurance Commissioner
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General Terms and Gonditions

ln consideration of the payment of the premium, and in reliance upon the "t.t"-"nt, r.d"
to the lnsurer by Application, wtrich forms a part of this Policy, the lnsurer agrees as
follorars:

1. TERMS AND CONDITIONS

These General Terms and Conditions shall be applicable to all Covbrage Sections.
Terms aooearinq in these General Terms and Conditions which are defined in a
Coverag'e'sectid'n shall have the meaning provided for such terms in such Coverage
Section for purposes of coverage provided under such Coverage Section. The terms
and conditions set forth in each Coverage Section shall only apply to that particular
Coverage Section and shall in no way be construed to apply to any other Coverage
Section of this Policy.

2. DEFINITIONS

(a) "Administrative Claim" means an administrative or regulatory investigation:

(i) "by the Equal Employment Opportunity Commission ("EEOC") or similar
federal, state or local agency; or

(ii) of a violation of the Uniformed Services Employment and Reemployment
Rights Act, when such investigation is conducte{ by the_ United States
Department of Labor, Veterans Employment and Training Service, Justice
Department or Office of Special Counsel;

wtrich, in either case, is commenced by the filing of a notice of charges or similar
document of wfrich notice has been given to an lnsured.

The term "Administrative Claim" shall not mean or include any Litigated Matter.

(b) "Affiliated Entities" means:

(i) a pooled investment vehicle formed and controlled by the lnsureds'
Representative for purposes of making a direct or indirect investment in the
Named Entity;

(ii) an entity *l',jch iF a general partner. managing general partner, managing
member, administrative member, sole member, manager, manaqinq
sharehoider or other sponsor of a pooled investment vehic'ie 

'described ii
paragraph {i) above;

(iii) an entity (including, but not limited to, any holding company, special purpose
vehicle or other acquisition vehiclel formed for the sole purpose of holding a
direct or indirect interest in the Named Entity, but only if such entity is under
Management Control directly or indirectly by the lnsureds' Representative.

(c) "Application" means:

(i) the application attached to and forming part of this Policy, any attachments
to such applications; and

(ii) any materials submitted therewith. wtrich shall be retained on file by the
lnsurer and shall be deemed to be physically attached to this Poliby or
incorporated therein.

,|

@ All rights reserved.
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"Claim" means:

(i) any \Mitten demand for monetary or non-monetary or in.iunctive relief
(including, but not limited to, any request to toll or raraive any statute of
limitations);

(ii) any civil, criminal, administrative or regulatory proceeding or arbitration,
mediation or other dispute resolution proceeding f or monetary or
non-monetaty ot injunctive relief which is commenced by:

(1) service of a complaint, motion, ranit or similar pleading or service of
an order;

l2l return of an indictment, criminal complaint, information or similar
document (in the case of a criminal proceeding);

(3) receipt of a notice of deposition;

(4) filing or service of a subpoena;

(5) receipt or filing of a notice of charges; or

(6) receipt of a request or demand to arbitrate or mediate;

(iii) any civil, criminal, administrative or regulatory investigation or inquiry by a
federal, state, local, foreign or offshore government authority or agency
(including without limitation an investigation by the Equal Employment
Opportunity Commission, the Securities and Exchange Commission, the
Department of Labor, the Department of Justice, the Department of
Trdasury, any state attorney general's office or securities regulator, the
Financial Services Authority, the Pension Benefit Guarantee Corpbration or a
Grand Jury) or any self-regulatory organization (including, but not limited to,
the Financial lndustry Regulatory Authority) but only after service of a
subpoena, receipt of a Wells Notice, receipt of a "target" letter (within the
meaninq of Title 9, 11.151 of the United States Attornev's Manual) or
receipt 6f a notice 

'of investigation, notice of charges, SEC' Form 1 662, a
civil investigative demand, a search urarrant, service of a complaint or other
similar document of which notice has been given to an lnsured (herein,
"lnvestigation Claim" ) ;

It is understood and agreed that, notwithstanding anything to the contrary in
any lnsuring.Agreement under this policy, the r,equirement under any lnsdring
Agreement that a Claim must allege a Wrongful Act shall not apply to any
lnvestigation Claim as defined in this subparagraph (iii); provided, however,
"lnvestigation Claim" shall not .. mean any routlne regulatory supervision,
examinalion, inspection or compliance review.

(iv) any official unitten request for Extradition of any lndividual lnsured or the
execution of a warrant for the arrest of an lndividual lnsured wfrere such
execution is an element of Extradition;

(v) the equivalent document in a Foreign Jurisdiction for (i)-(iv) above.

The term "Claim" shall also include any Securities Claim, Contract Claim or anv
Derivative Demand, and any equivalent thereot in any Foreign Jurisdiction.

The term "Claim" shall also include any appeal(s) of any of the foregoing.

2
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(e)

(f)

{s)

(h)

(i)

Solelv with respect to coverage provided under D&O COVERAGE SECTION F:
PRE-CLAIM INOUIRY COSTS FOR PRE-CLAIM INQUIRY, "Claim" also means a
Pre-Claim lnquiry; provided, however, that a Pre-Claim lnq!'17y only shall constitute a
Glaim under inis- Poticy only if the lndividual lnsured or Company elects to give to
the lnsurer rnritten irotice thereof pursuant to Clause 6. "NOTICE/CLAIM
REPORTING PROVISIONS" of the policy, at wtrich point such Pre-Glaim lnquiry shall
be deemed first made.

Horrvever, in no event shall the term "Claim" include any labor or grievance
proceeding wtrich is subject to a collective bargaining agreement.

"Gleanup Gosts" means expenses, including, but not limited to, legal and
professibnal fees incurred in testing fot, monitoring, cleaning up, removing,
bontaining, treating, neutralizing, detoiifying or assessing the effects of Pollutants.

"Company" means the Named Entity and any Subsidiary thereof.

ln the event a bankruptcy proceeding shall be instituted by or against a Company,
the term "Company" shall also mean tlle resulting- debtor-in-possession (or
equivalent status outbide the United States of America), if any.

"Gontinuity Date" means the date set forth in ltem 4 of each Program
Endorsemdnt with respect to the corresponding Named Entity there
lnsureds thereof with respect to each Coverage Section.

Participants
on and the

"Coveraqe Section" means each Coverage Section that is purchased by the lnsured
as indicated in each Program Participants Endorsement with respect to the
corresponding Named Entity thereon and the lnsureds thereof.

"Defense Costs" means any:

{i) legal fees and expenses including, without limitation, all reasonable out of
potket charges and expenses;

37

incurred by the lnsureds, in the
of any Claim or in connection with
statement seeking extradition or

(ii)

(i ii)

(iv)

(v)

(vi)

expert, forensic auditor, consultant or witness fees and expenses;

mediator or arbitrator fees and expenses;

cost of attachment or similar bonds
investigation of or defense of or appeal
any rruritten request or other vwitten
rendition of an lnsured;

costs of E-Discovery Consultant Services;

fees and expenses of vendor or service provider retained by an lnsured or by
the lnsured's defense counsel, including, without limitation, any documeni
vendor, electronic discovery vendor, database vendor, document review
vendor, data recovery vendor, court reporter or investigative service; or

{vii} other reasonable costs, charges, fees and expenses incurred in the
investigation, defense, settlement or appeal of any Claim;

in each case, incurred by the lnsureds in the investigation of, adjustment of,
defense of and/or appeal of any Claim against an lnsured, but excludino
compensation of any lndividual lnsured. Defense Costs shall also include-
Extradition Gosts.

3
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(j)

(k)

{l}

(m)

(n)

(o)

(p)

Defense Costs shall also include all reasonable fees and expenses incurred by
defense counsel selected by the lnsured{s} in providing reports, updates or other
information to the lnsurer.

Solely with regard to any Pre-Claim Inquiry, "Defense Costs" means only Pre-Claim
lnquiry Costs.

It is understood and aqreed that lndividual lnsureds shall be entitled to separate
counsel in the event bf any potential conflict of interest among the lnsureds
(includinq, without limitation, any defenses being available to one lnsured that are
not avail6ble to other lnsureds) with the consent of the lnsurer (such consent shall
not be unreasonably withheld or denied).

"Desiqnated Poticy Aggregate Limit of Liability" means the Designated Policy
Aqqre-qate Limit 6f t-iSbilltv stated in ltem -2 of each Program- Participant.s
En-iforiement with respect tb the corresponding Named Entity- thereon and the
lnsureds thereof .

"Desisnated Separate Limit of Liability" means the applicable Separate Limit of
Liabiliiy, if any, stated in ltem 2 of each Program Participants Endorsement with
respeci to the'corresponding Named Entity thereon and the lnsureds thereof .

"Desiqnated Shared Limit of Liability" means the applicable Shared Limit of Liability,
if any, stated in ltem 2 of each Program Participants Endorsement with respect to
the iorrespondinq Named Entitv thereon and the lnsureds thereof, wtrich limit of
liabilitv strbtl be shared between'all of the Coveraqe Sections wtrich are listed below
such Designated Shared Limit of Liability in each Program Participants Endorsement
with respett to the corresponding Named Entity thereon.

"Discovery Period" means Discovery Period, as that term is defined in Clause 8 of
these General Terms and Conditions.

"Domestic Partner" means any natural person legally recognized as a domestic or
civil union partner under the provisions of any:

(i) applicable federal, state or local law; or

{ii) program established by the Company.

"E-Discovery" means the development, collection, storage, organization, cataloging,
preservation and/or production of electronically stored information.

"E-Discovery Consultant Services" means solely the following services performed
by an E-Consultant Firm:

(i) assisting the lnsured with managing and minimizing the internal and external
costs associated with E-Discovery;

(ii) assisting the. lnsured in developing or-.formulating an -E-Discov€ry strategy
wfrich shall include interviewing qualified and cost effective E-Discovery
vendors;

{iii) serving as project manager, advisor and/or consultant to the lnsured, defense
counsel and the lnsurer in executing and monitoring the E-Discovery
strategy; and

(iv) such other services provided by the E-Consultant Firm that the lnsured,
lnsurer and E-Consultant.Firm agree are reasonable and necessary given the
circumstances of the Claim.

4
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(q)

(r)

(s)

(u)

(t)

"Employee" means any past, present or future:

(i) employee, other than an Executivq of 3 Company,. whether.such emplo.yee is
in a supervisory, co-worker or subordinate position or otherwise, inc.luding.
any part-time, volunteer, seasonal and temporary employee. An individual
wtrb' is leased to the Company, contracted to perform rnork for the
Company, or niho is an indepdndent contractor for the C_ompany, shall also
be bn 'Employee, but only to the extent the Company provides
indemnification-to such leased or contracted individual;

(ii) Employed Lawyer.

"Executive" means:

(i) any past, present or future duly elected or appointed director, officer, board
obidrver, trustee or governor, management committee member, member of
the management board. supervisor.y bogrd, qdyiqqfy board or any other
executive iommittee of a corporation, limited liability company, or joint
venture, natural person general partner of a partnership, natural person
limited partner, or equivaleht position or any person found to have acted in
such pcisition under applicable law; or

(ii) any past, present or future person in a duly elected or appointe-d position in
an'ehtity which is organized and operated in a .Foreign Jurisdiction that is
equivalent to an executive position listed in Definition (r)(i);

"Financial lnsolvency" means:

(i) the appointment by any government official, agency, commission, court or
other'governmental authority of a receiver, conservator, liquidator, trustee,
rehabilitator, administrator or similar official to take control of, supervise,

. manage or liquidate an insolvent Company;

(ii) a Company becoming a debtor-in-possession pursuant to the United States
bankruptcy law;

(iii) the filing by or against a Company of a petition under the bankruptcy laws of
the Unitbd States of America; or

(iv) as to (i), (ii) {iii) in this Definition (s), any equivalent status in a Foreign
Jurisdiction

"Foreign Jurisdiction" means any jurisdiction, other than the United States or any of
rts terntones or possesslons.

"Foreign Policy" means the lnsurer's or any other company of American
lnternational Group, lnc.'s ("AlG") standard executive managerial liability policy
(including any directors and officers, partnerihip, managerial, employment piaiticei
liability fiduciary or pension trust liability policy and all mandatory endorsements to
such policies, if any) approved by AIG to be sold within a Foreign Jurisdiction that
provides coverage substantially similar to the coverage afforded under this Policy. lf
more than one such policy exists, then "Foreign Policy" means the standard basic
policy form typically offered for sale in that Foreign Jurisdiction for comparable risks
by the lnsurer or any other company of AlG. The term "Foreign Policy" shall not
include any professional liability coverage, also known as errbrs and omissions
coverage.

5
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"lndemnifiable Loss" means Loss for which a Company has indemnified or is
oermitted or required to indemnifv an lndividual lnsured pursuant to the fullest
bxtent permitted' by the certificate- of incorporation, charter, by-larrus, articles of
associa'tion, limited liability company agreement, partnership agreement, operating
agreement or other organizational documents of a Gompany.

"lnsurer" means the insurance company indicated in the Declarations.

"lnsureds' Representative" means the organization stated in ltem 7 of the
Declarations.

"Litiqated Matter" means any civil, criminal, administrative, regulatory or arbitration
procEeding for monetary, non-monetary or injunctive relief r,nhich is commenced by:

(i) service of a complaint or similar pleading; or

(ii) return of an indictment, information or similar document (in the case of a
criminal proceeding).

"Management Control" means:

(il owning interests representing more than fifty percent (5O%) of the voting,
appoinlment or designation pov\rer for the selection of a majority of: the
bbard of directors of -a corporation, the management committee members of
a joint venture or partnershlp_, . o_r the manager or members of the
mdnagement board of a limited liability company;

(ii) having. the right, pursuant. to written contract or the by-laurs, charter,
' operatinq aqrebment or similar documents of a company, to elect, appoint or

dbsignatE a majority of: the board of directors of a corporation, the
man-agement committee of a joint venture or partnership, or the manager(s)
or the management board of a limited liability company;

(iii) possessing greater than 5Oo/o ownership interest in a corporation, joint venture
or limited liability company;

(iv) possessing greater than 50% of the voting power of a partnership;

(v) having management and/or operational control of a company; or

(vi) being the sole general partner of a limited partnership or the sole manager of
a limited liability company.

"Named Entity" means each Named Entity set forth in ltem 1 of any Program
Participants Endorsement, whether a corporation, association, limited liability
company or any other type of business organization.

"Non-lndemnifiable Loss" means Loss that is not lndemnifiable Loss.

"Outside Entity" means:

(i) any not-for-profit organization; or

(ii) any for-profit organization, other than the Company,

"Outside Entity Executive" means any:

(i) lndividual lnsured serving in the capacity as director, officer, board observer,
trustee, advisor or governor of an Outside Entity, but only if such service is
at the specific request, direction or consent of the Company; or

6
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(ee)

(ff)

(gg)

(hh)

(ii)

(jj )

(kk)

(ii) any other person listed as an Outside Entity Executive in an endorsement to
this Policy.

It is understood and agreed that, in the event of a disagreement between the
Companv and an individual as to r,hether such individual was acting "at the specific
reou6st,-direction, or consent of the Company," this Policy shall abide by the
deiermination of the Company on this issue and such determination shall be made
bv vwitten notice to the 

-lnsirrer within ninety (90) days after the Glaim is first
reoorted to the lnsurer pursuant to the terms of the Policy. ln the event no
ddtermination is made within such period, this Policy shall apply as if the Company
determined that such lndividual lnsured was not acting at the Company's specific
request, direction, or consent.

"Policy Period" means the period of time from th.e inception date stated in ltem 2 of
the Declarations to the earlier of the expiration date stated in ltem 2 of the
Declarations or the effective date of cancellation of this Policy with respect to any
particular Named Entity as set forth in Clause 7.

"Pollutants" means, but is not limited to, any solid, liquid, gaseous, biological,
radiological or thermal irritant or contaminant, including.smoke, vapor, dust,.fibers,
mold, sloores, funqi. qerms, soot, fumes, acids, alkalis, chemicals and Waste.
"Waster' includes,but is not limited to, materials to be recycled, reconditioned or
reclaimed and nuclear materials.

"Prior Acts Date" means the date set forth in ltem 5 of each Program Participants
Endorsement with respect to the corresponding Named Entity thereon and the
lnsureds thereof .

"Prior AIG Policy" means a valid and collectible policy providing substantially th-e
same or similar ioverage as is provided by this policy, issued to a particular Named
Entaty by the lnsurer (or any other insurance company affiliate thereof), of wl'tich
this policy is a continuous renewal.

"Prooram Particioants Endorsement" means each endorsement attached to this
PolicV entitled "Program Participants Endorsement" outlining the respective Named
Entiti insured hereuhder and certain items and conditions specific to the coverage
afforded under this Policy to such Named Entity and any lnsured thereof, including
the applicable Limits of Liability, Retention Amounts, Continuity Dates, Prior Acts
Date and Premium Amount.

"Related Claim" means a Claim alleging, arising out of, based upon or attributable to
anv facts or Wronqful Acts that are the same as or related to those that vr,ere
all6ged in another dlaim made against an lnsured.

"Related Pre-Claim lnquiry" means Pre-Claim lnquiry(ies) which are the same,
related or continuous, or Pre-Claim lnquiry(ies) which arise from a common nucleus
of facts. Claims can allege Related Pre-Glaim lnquiry(ies) regardless of wlrether
such Claims involve the same or different claimants, lnsureds or legal causes of
action.

(ll) "Related Wrongful Act(s)" means Wrongful Act(s) which are the same, related or
continuous, or Wrongful Act(s) which arise from a common nucleus of facts.

(mm) "Subsidiary" means:

{i) any for-profit entity, vrf,rose securities are not publicly traded, of wtrich the
particular Named Entity has or had Management Control ("Controlled Entitv")
on or before the inception date of the Policy Period, either directly 

-or

indirectly through one or more other Controlled Entities;

7
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3

(ii) any for-profit entity, whose securities are not publicly traded, of ntrich the
paiticular Named Entity acquires Management Control during tfe Policy
Period, either directly or indirectly thro[gh one or more other Controlled
Entities; or

(iii) any not-for-profit entity sponsored exclusively by a Company.

Notwithstanding the foregoing, coverage as is afforded under this Policy with_
respect to a Claim made d'gaid'st any Subsidiary or any lndividual lnsureds thereof
(in iheir capacity as such) shall only apply for Wrongful Acts committed or allegedly
committed'attei the effective time (the "Acquisiiion Date") that the particular
Named Entity obtained Management Control of such Subsidiary. - Upon the
Acquisition D-ate, the lnsurer agrees to provide coverage for Wrongful Acts taking
plaie prior to the Acquisition Date atno additionalpremium, but .solely.as_respectsio coveraqe provided under the EPL Coverage Section and the FLI Coverage
Section, if applicable. Hourever, in no event shall this Policy provide coverage for
anv Glaim aiisinq from a Wrongful Act that occurred prior to the Acquisition Date if
anv lndividual lnEured of the p-articular Named Entity could reasonably expect that
su6h Wronqful Act could give rise to a Claim against an lnsured under the Policy.
FurthermorE, to the exteit any such Subsidialy has any valid and collectible
Employment Practices or Fiduciary Liability insurance ("Oth-er lnsurance Policy(ciesl"
) cdveiing any overlapping time period as the prior acts afforded by this paragraph,
such other insurance shbll be primary and this policy shall remain excess any
coverage provided under such Other lnsurance Policy(cies).

There shall be no coveraqe afforded under this Policy with respect to a Claim made
asainst anv Subsidiary oianV lndividual lnsuredsthereof (in their capacity as such)
for Wrongful Acts committed or allegedly committed after the time that such
respectivE Named Entity ceased to have Management Control of such Subsidiary.

EXTENSIONS

Subject otherwise to the terms hereof, this Policy shall cover Loss arising from any
Claim made against:

(a) the estates, heirs, or legal representatives of deceased lndividual lnsureds ,
and the legal representatives of lndividual Insureds in the event of
incompetency, insolvency or bankruptcy, who were lndividual lnsureds at the
time the Wrongful Acts upon which such Claims are based were committed;

(b) the lawful spouse (wlrether such status is derived by reason of statutory
law common law or otherwise of any applicable jurisdiction in the world) or
Domestic Partner of an Individual lnsured for all Claims arising solely out of
his or her status as the spouse or Domestic Partner of an lndividual lnsured,
including a Claim that seeks damages recoverable from marital community
property, property jointly held by the lndividual Insured and the spouse or
Domestic Partner, or property transferred from the lndividual lnsured to the
spouse or Domestic Partner; provided, however, this extension shall not
afford coverage for any Claim for any actual or alleged Wrongful Act of the
spouse or Domestic Partner, but shall apply only to Claims ari5ing out of any
actual or alleged Wrongful Acts of an lndividual lnsured, subfect to thd
Policy's terms, conditions and exclusions

.8
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4. LIMITS OF LIABILITY {FOR ALL LOSS IN THE AGGREGATE UNDER THIS POLICY
AND UNDER EACH INDIVIDUAL COVERAGE SECTION - INCLUDING DEFENSE
cosTs)

The Desionated Policv Aqqreqate Limit of Liability stated in ltem 2 of each Program
ParticiDan-ts Endorsemenf is the maximum limit of the lnsurer's liability for all Loss
{other'than Non-lndemnifiable Loss covered under the Side A Excess Limit of
Liabilitv), includinq Defense Costs, under all Coverage Sections combined arising
out of 'all Claims=first made aqainst the lnsureds afforded coverage under such
Prooram Participant Endorsement (in their capacity as such) during the Policy Period
or tfie Discoveiy Period (if applicablel; provided) however, the Designated Policy
Aooreoate Limit of Liabilitv for the Discovery Period shall be part of, and not in
additio'n to, the Designated-Policy Aggregate Limit of Liability for the Policy Period.

lf the Desiqnated Separate Limits of Liability are stated in ltem 2 of each Program
ParticioantE Endorseinent, then each such Designated Separate Limit of Liability
shall be the maximum limit of the lnsurer's liability for all Loss (other than
Non-lndemnifiable Loss covered under the Side A Excess Limit of Liability), including
Defense Costs, arising out of all Claims first made against the Insureds afforded
coveraqe under such Program Participant Endorsement (in their capacity as such)
during ine eolicy Period o-r the Discovery Period_(if applicable).with respect to the
appliclable Coveiage Section as stated on each_ -Program Par.ticipants Fndorsement;
p'ritvided, howeve-r, the Designated Separate Limit of Liabilify for the Discovery-
Period shall be part of, and not in addition to,_the Designated -Sqpafele Limit of
Liabilitv for the 'Policv Period. Each Desiqnated Separate Limit of Liability shall be
oart of'and not in adilition to the Designaled Policy Aggregate Limit of Liability for
'all Loss under this Policy and shall -in no way serve to increase the Insurer's
Designated Policy Aggregate Limit of Liability as therein stated.

lf the Designated Shared Limits of Liability are stated_in ltem 2 of each Program
Participants Endorsement, then each-such Designated Shared Limit of Liability shall
be the maximum limit of the lnsurer's liability for all Loss (other than
Non-lndemnifiable Loss covered under the Side A Excess Limit of Liability) arising
out of all Claims first made against the lnsureds afforded coverage under such
Proqram Participant Endorsemenl during the Policy Period or the Discovery Period (if
applicable) with respect to all Coverage Sections for which such Designated Shared
Lidrit of Liability is applicable, as indicated on each Program Participants
Endorsemenl; provided, howeve,r, with respect to all Goverage Sections that have a
Desisnated Strared Limit of Liability, the Designated Shared Limit of Liability for the
Discovery Period shall be part of, and not in addition to, the Designated Shared
Limit of Liability for the Policy Period. Each Designated Shared Limit of Liability shall
be part of, and not in addition to, the Designated Policy Aggregate Limit of Liability
for all Loss under this Policy and shall in no way serve to increase the Designated
Policy Aggregate Limit of Liability as therein stated.

Notwithstanding the above, it is expressly understood and agreed that each Named
Entity shall havE its orain Designated Policy Aggregate Limit of Liability wtrich shall
be in addition to, and not part of the Designated Policy Aggregate Limit of Liability
for any of the other Named Entity(ies).

I
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Further, a Claim wtrich is made subsequent to the Policy Period or Discovery Period
(if applicable) wtrich pursuant to Clause 6(b) or 6(c) of these General Terms and
Con'ditions is considered made during the Policy Period or Discovery Period, shall
also be subiect to the Designated Policy Aggregate Limit of Liability and subject to
any applicable Designated Separate Limit of Liability, Designated Shared Limit of
Liability or Side A Eicess Limit of Liability.

Defense Costs are not payable by the lnsurer in addition to the Designated Policy
Aooreoate Limit of Liabilitv or anv applicable Desiqnated Separate Limft of Liabilitv,
Ddjiqn-ated Shared Limit 6f Liabiliti'or Side A Fxcess Liniit of Liability. Defenie
Cost-s are part of Loss and as such'are subject to the Designated Policy Aggregate
Limit of Liability for Loss and any applica!?le D_esignated Separate Limit of Liability,
Designated Shared Limit of Liability or Side A Excess Limit of Liability. Amounts
incur-red for Defense Costs shall be applied against the Retention and-will reduce
and may exhaust the Designated Separate Limit of Liability, Designated Shared
Limit of.Liability or Side A Eicess Limit of Liability.

RETENTION CLAUSE

The Retentions stated in.ltem 6 of the respective Program Participants Endorsement
are separate Retentions pertaining only 1o the Coverage Section for which they are
stated in the respective Program Participants Endorsement. The application of a
Retention to Loss under one Goverage Section shall not reduce the Retention
applicable under any other Coverage Section.

ln the event a Claim triggers a Retention in multiple Coverage Sections, then the
following shall apply:

(a) with regard to Loss ra/rich is payable under any Coverage Section which is
subject-to a Designated Separate Limit o_f Liability, the Retention applicable
to such Loss purduant to the Retention Clause of such Coverage Section (or
pursuant to any applicable endorsement) shall apply separatelylo such Loss,
and the applicable Retention for such Coverage Section shall not be reduced
by payments of Loss made towards the Retention required under any other
Coverage Section; and

(b) with regard to Loss which is payable under any Coverage Sections which are
subject to a Designated Shared Limit of Liability, the highest applicable
Retention shall be deemed the Retention applicable to Loss aiising from such
Claim.

44

5

Notwithstanding the foregoing, no Retention is applicable to the first S25,0OO in
Defense Costs incurred for E-Discovery Consultant Services.

Notice hereunder shall be given by electronic mail, facsimile transmission or
certified mail to the addressee and at the address identified in ltem 8(bl of the
Declarations; Attention: Claim Department. Notice shall include and reference this
policy number as indicated in the Declarations, as vr,rell as the Coverage Section
under which the Claim is being noticed. lf sent certified mailed or by electronic mail,
the date of mailing shall constitute the date that such notice was given and proof of
mailing shall be sufficient proof of notice.
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The following shall apply:

(a) The lnsureds shall give written notice to the lnsurer of any Claim made
against an lnsured or a Crisis Management Event as soon as practicable
after: (i) the Company's General Counsel (or equivalent position) first
becomes ar rare in writing that total Loss (including Defense Costs) of a
Claim is reasonably estiriated to exceed FIFTY PFRCENT (50%) of the
applicable Retention {unless he or she is prohibited by court order to disclose
the details or existence of such Claim); or (ii) the Crisis Management Event
commences.

Failure to give notice of any Claim within the time prescribed herein shall not
invalidate "such Claim if it is demonstrated tha't it was not reasonably
possible to give such notice within the..p.rescribed time and that notice was
qiven as soon as \ /as reasonably possible thereafter. Further, if the lnsured
fails to provide notice of a Claim to the lnsurer as specified above, the
lnsurer shall not be entitled to deny coverage for such Claim based solely
uoon late notice unless the lnsurer can demonstrate that its interests were
niaterially prejudiced by reason of such late notice.

ln all events a Claim must be reported no later than either:

(i) anytime during the Policy Period or during the Discovery Period (if
applicable); or

(ii) within ninety (9O) days after the end of the Policy Period or the
Discovery Period (if applicable).

(b) lf rnnitten notice of a Claim has been given to the lnsurer pursuant to Clause
6(a) above, then any Claim wtrich is subsequently made against the lnsureds
and reported to the lnsurer alleging, arising out of, based upon or attributable
to the'facts alleged in the Claim Tor wtridh such'notice hbs been given, or
alleging any Wrohgful Act wtrich is the same as or is a Related Wrongful Act
to that alleged in the Claim of wtrich such notice has been given, shall be
considered made at the time such notice was given.

(c) lf during the Policy Period or during the Discovery Period (if applicable) the
lnsureds shall become aware of any circumstances which may reasonably be
expected to give. rise to.a Claim being.made against the lnsureds and shall
give witten notice to the lnsurer of the circumstances, the Wronqful Act
5llegations anticipated and the reasons for anticipating 3uch a Claiin, then
any Claim which is subsequently made against the lnsureds and reported to
the lnsurer alleging, arising out of , based upon or attributable to such' circumstances or alleging any Wrongful Act nthich is the same as or is a
Related Wrongful Act to that alleged or contained in such circumstances,
shall be considered made at the time such notice of such circumstances rn as
given.

Notwithstanding the foregoing, the provisions of this Clause 6. shall not
apply to any Pre-Claim lnquiry that the lnsured elects not to treat as a Claim
as provided in the definition of Claim.

Additionally, to the extent that an lnsured gives notice to the lnsurer in
accordance with this CLAUSE 6. NOTICE/CLAIM REPORTING PROVISIONS
l_c) and a Claim subsequently arises from such specific circumstances,
Defense Costs shall also mean.all legal fees incurred in the investigation
and/or defense of any such specific circumstances that are incurred:

(i) on or after the date of such notice is received by the lnsurer; and

11.
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(ii) prior to the time such specific circumstances rise to the level of a
Claim.

{d) Anv matter wtrich could involve the payment of Voluntary Compliance Loss
or 6f Covered Penalties under the FLI Coverage Section shall be reported to
the lnsurer in the same manner as a Claim under Clause 6{a)(i) and 6(a)(ii)
above.

Note: With respect to this CLAUSE 6. NOTICE/CLAIM REPORTING PROVISIONS
{a), the coverdge provided by this Policy shall apply to, the broadest extent
permitted bv law ahd the availability of such coverage, and the adequacy and
iimeliness 'of notice pursuant to CLAUSE 6. NOTICE/CLAIM REPORTING
PROVISIONS (a! shall be determined by the law of the jurisdiction most favorable to
such coverage.

The following shall apply solely with respect to the EPL Coverage Section:

(e) Claims Savings Glause for Employment Practices Claims

(i) Notwithstanding the foregoing, with respect to any Claim which (i)
first becomes a Litigated Matter during the Policy Period or Discovery
Period (if applicable); and (ii) is a Related Claim with respect to an
Administrative Claim wtrich was first made against an lnsured prior to
the Policy Period, the lnsurer shall not deny coverage for such Claim
based upon late notice of such Claim or based upon such Glaim first
being made prior to the Policy Period, provided that:

(1) the Glaim was first made against the lnsured at a time during
which the particular Named Entity was insured under a Prior
AIG Policy;

l2l upon the Claim first becoming a Litigated Matter, the Claim
was reported in accordance with Clause 6(a) above; and

(3) no lnsured has made a monetary settlement offer to a claimant
or responded to a monetary demand from or on behalf of a
claimant with respect to such Claim.

46

ge under this policy for any Claim afforded coverage pursuant
Clause 6(e) shall be the lesser of:

the coverage which would have been provided under this
policy for such Glaim had the Claim been made during the
Policy Period and reported to the lnsurer as required bt this
policy; or

12
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the coverage, if any, which would have been provided under
the Prior AIG Policy for such Claim if the lnsured had properly
provided notice of such Claim in accordance with the
provisions of the Prior AIG Policy, taking into account all
provisions of each policy, including, without limitation,
applicable limits of liability (as reduced by payments made
under such policy), retentions, exclusions and other restrictions
contained in each policy;

(ii ) Covera
to this

(1)

(2t
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Notwithstanding the foregoing, nothing in this Clause 6(e) shall be
construed to increase the Limit of Liability of this policy or to provide
coverage under the Prior AIG Policy, nor shall this Clause 6(e) ever
result in providing coverage under this policy for Loss for wtrich
coverage is in fact provided (or would be provided but for the
exhaustion of the limit of liability) under the Prior AIG Policy.

(iii) This Clause 6(el shall not apply to any Glaim which:

. (1) prior to the Policy Period was a Litigated Matter; or

(2) is a Related Claim with respe,c-t to a Glaim which, prior to the
Policy Period was a Litigated Matter.

The following shall apply solely with respect to the FLI Coverage Section:

(f) Reporting a Fiduciary Cl1,T or Pension Crisis

The lnsured(sl shall, as a condition precedent to the obligations of the
lnsurer under this policy, no_ti-fy the lnsurer in writing of a Claiir made against
an lnsured or of a Pension Crisis as soon as practicable after: (1)the Named
Entity's General Counsel first receives rnritten notice of the Claim; or (2) the
Pension Crisis commences. ln all such events, notification must be provided
no later than:

(il ninety (90) days after the end of the Policy Period or Discovery Period
(if applicable) if this policy is not renewed with the lnsurer; or-

(ii) tvro hundred and seventy (270l- days after the end of the Policv
Period or Discovery Period lif applicable) if the expiring policy ii
renewed with the lnsurer.

As exceptions to the foregoing notice provision the lnsureils shall have no
obligation to give notice of:

(1) a fact-finding investigation before the earliest of the time that: (i) it
becomes a Litigated Ma.tter; (ii) a Wrongful Act is alleoed in writing;
or {iii) any .lnsJred has incurred defense- costs for wtriEh coverage rs
being sought; or

an lnternal Appeal before the earliest of the time that: (i) it becomes a
Litigated-Matter-; (iil any investment loss_ within a Plan is alleged; or
(iii) any lnsured has incurred Defense Gosts for rruhich cove-ragb is
being sought.

7 CANCELLATION CLAUSE

This Policy or any individual Coverage Section may be canceled bv the lnsureds'
Representative at any time by e-mailing or mailing by certified mdril prior written
notice to the lnsurer stating wtrich Coveiage Sectiohs 6re to be canceleb or that the
en,tire Policy is to be canceled and wfren thereafter such cancellation shali be
effective, or by surrender thereof to the lnsurer or its authorized aoent. The
e-mailing or mailing of such notice shall be sufficient notice and the effettive date
of cancellation shall be the date the lnsurer received such notice or anv later date
specifi.ed in tlts notice, and such effective date shall become the end of the poircy
or applicable Coverage Sections.

13
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This Policy may only be canceled by or on the behalf of the lnsurer with respect to
any particular Named Entity only in the event of non-payment of premium of the
Nain'ed Entity's respective annual premium amount as set forth in ltem 7 of the
Program Participants Endorsement. ln the event of non-payment of premium by any
part-lcular Named Entity, the lnsurer may cancel this Policy solely by delivering to
such respective Named Entity and its authorized agent or by mailing to the
particular Named Entity and its authorized agent, by registered, certified or other
iirst class mail, at the lnsureds' Representative address as stated in ltem 7 of the
Declarations and the agent of record's New York address, Attention: Willis M&A
Group, rnritten notice stating when, not less than fifteen (15) days thereafter, the
cancelfation shall be effective; provided, however, that if the unpaid premium is
paid in full before 12:O1 am on the 16th day following receipt by the particular
Named Entity and its authorized agent of the notice of cancellation, then, in that
event, the insurer may not cancel this Policy. The mailing of such notice as
aforesaid shall be sufficient proof of notice. The Policy Period for the particular
Named Entity terminates at the date and hour specified in such notice, or at the
date and time of surrender. The lnsurer shall have the right to the premium amount
for the portion of the Policy Period during which the Policy raras in effect. This Policy
shall remain in full force and effect for all remaining Named Entities, including
lnsureds thereof that comply with. this Clause 7, subject to all other terms,
conditions, and exclusions of this Policy.

lf the period of limitation relating to the giving of notice as set forth above is also
set foith in any applicable law Controlling the construction thereof , the period set
forth above shall be deemed to be amended so as to be equal to the minimum
period of limitation set forth in the controlling law.

It is further understood and agreed that the premium amount set forth in ltem 7 of
the applicable Program Participants Endorsement for the respective Named Entity
shall be fully earned as of the inception date of this Policy; provided, however,
should a particular Named Entity make a public offering of equity securities and
incepts a new management liability policy or policies with similar coverage afforded
herein with the lnsurer or any member company of AlG, lnc. ("AlG"), then the
particular Named Entity will be entitled to a pro-rata return payment of its unearned
premrum.

DISCOVERY CLAUSE

lf the Insureds' Representative shall cancel, either in total or on behalf of a
particular Named Entity or the lnsureds' Representative or the Insurer shall refuse to
renew this Policy, either in total or on behalf of a particular Named Entity, or the
lnsureds' Representative or the lnsurer shall refuse to renew any Coverage Section,
either in total or on behalf of a particular Named Entity, then, 6olely wittiregard td
the Policy or Coverage Section which was canceled or non-renewed, the lnsureds'
Representative or the respective Named Entity shall have the right, upon pavment
of the applicable "Additional Premium Amount" described below, to a period of up
to six (61 years or of unlimited duration following the effective date of such
cancellation or nonrenewal (herein referred to as the "Discovery Period"), in wtrich
to give the lnsurer written notice of Glaims first made against any lnsured during
said Discovery Period for any. Wrongful Act.oc.curring prioito the end of the Policy
Period and otherwise covered by the canceled or noh-renewed Policy or Coverage
Section, as applicable. The rights contained in this Clause B shall terminaie,
however, unless rnritten notice of such election together with the Additional
Premium Amount due . is . received by the lnsurer within thirty (30) days of the
effective date of cancellation or nonrenewal.

The Additional Premium Amount for the elected Discovery Period shall be the "Full
Annual Premium" {as defined below) multiplied by the applicable percentaoe amount
indicated in ltem 6 of the Declarations' for ttie lenjth of tinie electet for ihe
Discovery Period.

14
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As used herein, "Full Annual Plemium" means:

(a) with regard to a canceled or non-renew€d P_olicy, ttre premium level in -effectimmedi-ately prior to the end of the Policy Period for each respective Named
Entity based off the premium amount set forth in ltem 7 of the applicable
Progiam Participants Endorsement for the respective Named Entity; or

(b) with regard to a canceled or non-renewed Goverage Section, the total annual
premium charged for the respective Named Entity for such Coverage
Section.

ln the event of a Transaction, as defined in Clause 9 of these General Terms and
Conditions, as of the effective time of the Transaction:

(a) This Policy shall continue in full force and effect as.to Wrongful Acts
occurring on or prior to the effective time of the Transaction, but tliere shall
be no coverage afforded by any provision of this Policy for any Wrongful Act
occurring after the effective time of the Transaction.

(b) The particular Named Entity shall have the right to a period of up to six (6)
yeari following the effective time of the Transaction (hereinafter "Run-Off
Period"l in rrrfrich to give written notice to the Insurer of Claims first made
against the lnsur.edj during .said Run-Off Period for aly Wrongful Act
occurring on or prior to the effective time of the Transaction and otherwise
covered ty this Policy, provided that in all events the coverage qs is afforded
by the Run-Off Period shall be conditioned upon the particular Named Entity
paying when due any additional premium owed to the lnsurer, lf the
baitic"ular Named Entiiy shall not 6xercise this right, then the lnsureds'
Representative, or any subsidiary thereof that is not an lnsured, shall have
thd right to exercise such right with respect to such particular Named Entity
upon payment of the requisite additional premium on the same terms and
subiect to the same limitations and conditions as would have applied to the
particular Named Entity if it had exercised such right. ln the event the
lnsureds' Representative or any such subsidiary exercise such right, then the
resultino coveraoe afforded bv the Policv shall be no less or breater than
would h?ve resJlted had the larticular Named Entity exercised such right,
and in no vvay shall the lnsureds' Representative or any other person or
entity that is not an lnsured under the Policy be afforded coverage as a result
of the exercise of such right.

(c) The additional premium for the election of the Run-Off Period shall be no
more than 150% of the Full Annual Premium less anv Remaininq Pro-Rata
Premium of this Policy (as used herein, "Remaining Pro-Rata Prerfrium" shall
be determined by multiplying the Daily Premium by the Remaining Policy
Period. The Daily Premium means the total Policy Period premium- for the
respective Named Entity based off the premium amount set forth in ltem 7
of the applicable Program Participants Endorsement for the respective
Named Entity divided by total number of days in the Policy Period. The
Remaining Policy Period means the number of days between the effective
time of the Transaction and the expiration date of the Policy Period. The
Insurer hereby agrees that if the amount of the Remaining Pro-Rata Premium
exceeds the Run-Off Premium then the lnsurer shall return to the particular
Named Entity that amount of the Remaining Pro-Rata Premium which
exceeds the Run-Off Premium.

The Run-Off Period shall be subject to all the terms, conditions and limitations of
this Policy. The Run-Off Period shall not provide coverage for any Wrongful Act(s)
occurring-after the effective time of the Tiansaction,
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The Discovery Period or Run-Off Period is not cancelable, except that the lnsurer
may cancel the Discovery Period or Run-Off Period for non-payment of premium.
This Clause B and the rights contained herein shall not apply to any cancellation
resulting from non-payment of premium.

The Designated Limit of Liability for the Run-Off Period shall be part of and not in
addition io the remaining Desighated Limit of Liability for each iespective Named
Entity in the Program Participahts Endorsement as of the Transaction. ln no way
shall the lanquaqe of this endorsement be construed to reinstate, renew or increase
the Designatid timit of Liability or the Run-Off Period.

CHANGE IN CONTROL OF NAMED ENTITY

lf during the Policy Period:

(a) any particular Named Entity shall consolidate with or merge into, or sell all or
substantially all of its assets to any other person or entity or group of
persons or entities acting in concert; or

(b) any person or entity or group of persons or entities acting in concert shall
acquire Management Control of any particular Named Entity;

{either of the above events herein referred to as the "Transaction"),

then, with respect to such Named Entity wtrich is subject to a Transaction
(hereinafter referred to as "Transaction Named Entity"), this Policy shall continue in
full force and effect as to Wrongful Acts occurring prior to the effective time of the
Transaction, but there shall be no coverage afforded by any provision of this Policy
for any actual or alleged Wrongful Act occurring after the effective time of the
Transaction.

This Policy and any purchased Coverage Section may not be canceled after the
effective time of the Transaction. The particular Named Entity shall also have the
right to an offer by the lnsurer of a Run-Off Period described in Clause 8 of these
General Terms and Conditions.

SUBROGATION10.

ln the event of any payment under this Policy, the lnsurer shall be subrogated to the
extent of such payment to each lnsured's rights of recovery thereof, and each
lnsured shall execute all papers required and shall do everything that may be
reasonably necessary to secure such rights, including the execution of buch
documents necessary to ena.ble-the lnsurerto bring suit in the name of the lnsured.
ln no event. however, shall the lnsurer exercise or pursue, directly or indirectlv, anv
right(s) of recovery, right(s) of subrogation or other rights against'anylnsured 

-under

this Policy or the lnsureds' Representative, unless such lnsured or lnsureds'
Representative has been convicted of a criminal act, or been determined by a final,
non-appealable adjudication in the underlying proceeding to have cominitted a
fraudulent act or willful violation of any statute, rule or law,-or determined bv a final
non-appealable adjudication to have obtained any profit or advantage to wtriih such
lnsured was not legally entitled. For purposes of this Clause, in oider for a criminal
act to perm.it the lnsurer to exercise or pursue any r.ights of subrogation against any
lnsured under this Policy, the act must be a criminal violation in thb United States of
America.
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ln the event that the lnsurer shall for any reason pay lndemnifiable Loss on behalf of
an lndividual lnsured, the lnsurer's subrogation rights shall include, but not be
limited to, the assertion of indemnification or contribution rights with respect to any
such payments it makes or advances; provided, however, the lnsurer's subrogation
rights shall not include the assertion of indemnification or contribution rights against
thb lnsureds' Representative or any affiliate or subsidiary thereof that is not a
Company. Additionally, upon the lnsurer making any payment of Loss within the
Retention, the lnsurer shall have a direct contractual right under this Policy to
recover from the Company, or in the event of the bankruptcy of the Company, from
the debtor-in-possession (or equivalent status outside the United States) such Loss
wtrich was paid by the lnsurer within the Retention. Such direct contractual right of
recovery ajainst 'the Gompany shall be in addition to and independent 6f the
Insurer's subrogation right pursuant to this Clause 1 0 and any other rights the
lnsurer may have under applicable law.

OTHER INSURANCE

With respect to all Coverage Sections, other tlran the EPL Coverage Section and
except in the case of (a) personal liability insurance maintained by an lndividual
lnsured or (b) insurance available to an Individual Insured through the lnsureds'
Representative or any investment fund established by the lnsureds' Representative,
such insurance as is provided by this Policy shall apply only as excess over any
other valid and collectible insurance which actually pays Loss otherwise covered by
this Policy, unless such other valid and collectible insurance is expressly written to
be excess over the Designated Policy Aggregate Limir of Liability or any applicable
Designated Separate Limit of Liability or Designated Shared Limit of Liability
provided by this Policy. Except as provided herein, this Policy specifically shall be
excess of any other valid and collectible insurance pursuant to which any other
insurer has a duty to defend, and does actually defend a Claim for w4'rich this Policy
may be obligated to pay Loss.

Notwithstanding the foregoing, such insurance as is provided by this policy shall
apply as primary insurance with respect to:

{a) any private equity or venture capital liability, general partner liability, or other
similar management or professional liability insurance maintained by any
direct or indirect shareholder of the Named Entity including any liability policv
maintained by the lnsureds' Representative or any affiliate or subsidiary
thereof that is not a Company;

(b) any indemnification which may be owed to an Individual lnsured bv a direct
or indirect shareholder of the Named Entity or the lnsureds' Representative;
or

(c) any personal liability insurance that may be available to an lndividual lnsured.

Such insurance as is provided by the EPL Coverage Section shall be primary unless
expressly rnritten to be excess over other applicable insurance.

With respect to all Coverage Sections, in the event of a Claim against an Outside
Entity Executive, or a Claim against an lnsured for the lnsured's liabilitv with
respect to a leased Employee or independent contractor Employee as described in
the definition of "Employgq" in the applicable Goverage Sbction, coverage as is
afforded by this Policy shall be specifically excess of any:

(a) indemnification provided by such Outside Entity or leasing company; and

(b) other valid and collectible insurance provided to such Outside Entaty or its
Executives, leasing company or independent contractor;

17
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provided, however, that any otherwise covered Loss of an Outside Entity Executive
rnitricfr is paid by an Outside Entity or by valid and collectible insurance coverage
afforded'to su6h Outside Entity Executive shall be applied to and erode any
retention under this policy vrfrich is applicable to such Outside Entity Executive.

NOTICE AND AUTHORITY

Except for the qivinq of a notice of Claim, which shall be governed by the provisions
of Clbuse 6 of 'thesi General Terms and Conditions, all n'otices required under this
Policv to be qiven bv the lnsured to the lnsurer shall be given by e-mail or by
certified mail t-o the Insurer at the address stated in ltem 8(a) of the Declarations. lt
is agreed that the lnsureds' Representative shall act on behalf of all Named Entities
and"all Insureds with respect to the giving and receiving of notice of cancellation
and nonrenewal, the payment of premiums and the receiving of any return
oremiums that mav bebome due under this Policv, the receipt and acceptance of
bny endorsements'issued to form a part_of this Policy, the exercising or declining of
thd right to tender the defense of a Claim to the lnsurer and the exercising or
declin-ng to exercise any right to a Discovery Period.

ASSIGNMENT

52

either party shall have the right to commence a judicial proceeding; or

either party shall have the right, with all other parties consent, to commence
an arbitration proceeding with the AAA that will be submitted to an
arbitration panel of three (3) arbitrators as follows:

(i) the lnsured shall select one ('l) arbitrator;

(ii) the lnsurer shall select one (1) arbitrator; and

{iii) said arbitrators shall mutually agree upon the selection of the third
arbitrator. The arbitration shall b-e conducted in accordance with the
AAA's then prevailing Commercial Arbitration Rules.

18
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This Policy and any and all rights hereunder are not assignable without the prior
written cohsent of the lnsurer-, which consent shall be in the sole and absolute
discretion of the lnsurer.

DISPUTE RESOLUTION PROCESS

It is herebv understood and agreed that all disputes or differences wtrich may arise
under or iri connection with this Policy, whether arising before or after termination
of this Policy, including any determination of the amount.of .Loss, must first be
submitted to'irre non-bindin! mediation process as set forth in this Clause.

The non-binding mediation will be administered by any mediation facility to vrlTich '

the lnsurer and-the particular Named Entity mutually agree, in which all implicated
lnsureds and the lnsurer shall try in good faith to settle the dispute by mediation in
accordance with the American' Arbitration Association's ("AAA") then-prevailing
Commercial Mediation Rules. The parties shall mutually agree on the selection of a '
mediator. The mediator shall have knorruledge of the legal, corporate management,
or insurance issues relevant to the matters in dispute. The mediator shall also give
due consideration to the general principles of the law of the state rMrere the
particular Named Entity is incorporated in the construction or interpretation of the
provisions of this Policy. ln the event that such non-binding mediation does not
result in a settlement of the subject dispute or difference:

(a)

(b)
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15.

16.

17.

Notwithstanding the foregoing, no such judicial or arbitration proceeding shall be
commenced until at least thirty (3O) days after the date the non-binding mediation
shall be deemed concluded 6r terminated. Each party shall share -equally the
expenses of the non-binding mediation. All applicable statutes of limitation shall be
tolled during the pendency gf the mediation and during such thirty (3O) day period
following the conclusion and termination of the mediation.

The non-binding mediation and arbitration proceeding may be commenced in either
New York or in the state indicated in ltem 1 of the Program Participants
Endorsement as the mailing address for the respective Named Entity. The respbctive
Named Entity shall act on behalf of each and every lnsured in connection wth any
non-binding mediation under this Clause, thq selection of arbitration or judicibl
proceeding or the selection of mediators or arbitrators.

ACTION AGAINST INSURER

Except as provided in Clause 14 above. no action shall lie against the lnsurer
unless, as a condition precedent thereto, there shall have been full compliance with
all of the terms of this Policy by the lnsured, nor until the amount of the lnsured's
obligation to pay shall have been finally determined either by judgment against the
lnsuled after actual trial or by written agreement of the lnsuied, the cla-imant and
the lnsurer.

Any person or organization or the legal representative thereof who has secured such
judgment or written agreement shall thereafter be entitled to recover under this
Policy to the extent of the insurance afforded by this Policy. No person or
organization shall have any right under this Policy to join the lnsurer as b party to
any a.ction against the lnsured or the Gompany to determine the lnsured's liability,
nor shall the lnsurer be impleaded by the lnsured or the Gompany or their leg6l
representatives. Bankruptcy or insolvency of the Company or any lniured or of th6ir
estates shall not relieve the lnsurer of any of its obligations hereunder.

WORTDWIDE TERRITORY

where.legally. permissible, this Policy shall apply to any Claim made against any
lnsured anywhere in the world.

SERVICE OF SUIT

Subject to Section 14 o'f this Policy, it is agreed that in the event of failure of the
lnsurer.to pay.any.amount claimed to be due he-reunder, the lnsurer, at the request
of the lnsured, will submit to the jurisdiction of a court of competent iurisdiition
within the United States. Nothing in this Clause 17 constitut'es, or thould Ue
understood to constitute, a waiver-of the lnsurer's rights to commence an action ln
a-ny court of competent jurisdiction in the United States, to remove an action to a
United States District Court, or to seek a transfer of a case to another court aspermitted by the larna of the United States or of any state in the United Statei. li is
further agreed that service of process in such suit may be made upon Gener-al
9ou.nse.l,.L-e^g^a!pepartment, AIG specialty lnsurance comdany, 70 pine'street New
York, NY 1O27O, or. his or her re.presentative,..and that in any suit instituted against
the lnsurer upon this contract, the lnsurer will abide by the 'final decision of "jucfr
court or of any appellate court in the event of any appedl.

19
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Further, pursuant to any statute of any state, territory, or district of the United
States wtrich makes provision therefor, the lnsurer hereby designates the
Superintendent, Commissioner, or Director of lnsurance, or other officer specified
for that purpose in the statute, or his or her successor or successors in office as its
true and lawful attorney upon wtrom may be served any lawful process in any
action, suit, or proceeding instituted by or on behalf of the lnsured or any
benef iciary hereunder arising out of this contract of insurance, and hereby
desionates the above-named- General Counsel as the person to whom the said
offic"er is authorized to mail such process or a true copy ihereof .

REPRESENTATIONS AND SEVERABILITY

ln granting coverage under this Policy, it is agreed that the lnsurer has relied upon
the statements and representations contained in the Application for this Policy as
being accurate and complete in all material respects. All such statements and
reprdsentations are the basis of this Policy and are to be considered as incorporated
into this Policy.

The lnsureds agree that in the event that the particulars and statements contained
in the Applicatibn are not accurate and complete and materially affect either the
acceptance of the risk or the hazard assumed by the lnsurer under the Policy and
there is a Claim based upon or arising out of such particulars or statements, then no
coverage shall be afforded under this Policy for such Claim with respect to any
lndividual lnsured vrrfro had actual knowledge as of the inception date of the Policy
Period that the material facts \^/ere not accurately and completely disclosed in the
Application and only to the extent is was made with the intent to deceive the
lnsurer. Such aforesaid knowledge possessed by any lnsured shall not be imputed
to any other lnsured.

The lnsurer shall not be entitled under any circumstances to rescind coverage under
this Policy with respect to any lnsured, but quch coverage will be subject to all
other terms, conditions and exclusions of this Policy.

It is understood and agreed that this Clause 18. REPRESENTATIONS AND
SEVERABILITY supersedes any inconsistent language contained in the Application.

FIRST DOLLAR E.DISCOVERY CONSULTANT SERVICES

For any Claim, no Retention shall apply to the first $25,OOO in Defense Costs
incurred for E-Discovery Consultant Services.

The list of pre-approved e-discovery consulting firms ("E-Consultant Firms") is
accessible through the online directory at
htto://vrnnnru.aiq.com/us/panelcounseldirectorv under the "e-Consultant Panel

with a choice of firms from vrtrich a
selection of an E'Consultant Firm shall be made. Any E-Consultant Firm may be
hired by an Insured to perform E-Discovery Consultant Services without furiher
approval by the lnsurer.

HEADINGS

The descriptions in the headings of this Policy are solely for convenience, and form
no part of the terms and conditions of coverage.

20
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Directors, Officers and Private Company Liability lnsurance
(,'D&O COVERAGE SECTION'')

Notice: Pursuant to Clause 1 of the General Terms and Conditions, the General Terms and
Conditions are incorporated by reference into, made a part of, and are expressly applicable
to this D&O Coverage Section, unless otherwise explicitly stated to the contrary in either
the General Terms ahd Gonditions or in this D&O Coverage Section. This is a Claims Made
Coverage Section with Defense Costs included in the Designated Separate Limit of Liability
or the Designated Shared Limit of Liability.

ln consideration of the payment of the premium, and in reliance upon the statements made
to the lnsurer by Application, which forms a part of this Policy, the lnsurer agrees as
follorars:

1. INSURING AGREEMENTS

With respect to Coverage A, B, D, E and F and the Defense Provisions, solely with
respect to Claims first made during the Policy Period or the Discovery Period (if
applicable) and reported to the lnsurer pursuant to the terms of this Policy, and
subiect to the other terms, conditions and limitations of this Policy, this D&O
Coverage Section affords the following coverage:

COVERAGE A: INDIVIDUAL INSURED INSURANCE

This D&O Coveraqe Section shall pav the Loss of an Individual Insured arisinq from
a Claim made a[ainst such Indiviilual lnsured for any Wrongful Act of such
lndividual lnsured, except when and to the extent that the Company has
indemnified such lndividual lnsured. Payment of Defense shall be made in
accordance with and subject to Clause 7 of this D&O Coverage Section..

COVERAGE B: PRIVATE COMPANY INSURANCE

This D&O Coverage Section shall pay the Loss of tlre Company arising from a:

(il Claim made against the Company; or

(ii) Claim made against an lndividual lnsured;

for any Wrongful Act, but, in the case of Coverage B(ii) above, onlv wl'ren and to
the exient tha-t the Cbmpiny has indemnified the jndividual lnsured for such Loss.
The lnsurer shall, in qccordance with and subject to Clause 7 of this D&O Coverage
Section, advance Defense Costs of such Claiin prior to its final disposition

COVERAGE G; CRISISFUND. INSURANCE

This D&O Coverage Seclion shatl pay the C,risis Management Loss of a Company
solely with respec!to a C_risis Management Event occurring during the Policy Period
or the Discovery Period (if applicablel and reported to the lnsur-er pursuanf to the
terms of this Policy, qo-tg tf-e amount of the Crisis Management'Fund; provided
that payment of any Grisis Management Loss under this D&O Coverage Section
shall not waive any of the lnsurer's rights under this D&O Coverage Sedtion or at
law. This Coverage C shall apply regardless of wtrether a Claim is ever made
against an lnsured arising from such Crisis Management Event and. in the case
where a Glaim is egde, regardless of wtrether the- amount is incurred prior to or
subsequent to the Glaim beihg first made.'

1
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COVERAGE D: COSTS OF INVESTIGATION FOR DERIVATIVE DEMAND

This D&O Coverage Section shall pay the Costs of lnvestigation of the Company
arising from a Cbmpany Shareholder Derivative lnvestigaiion in response to a
Derivative Demand up to the amount set forth in ltem 5 of the Declarations as
amended by ltem 3(b) of each Program Participants Endorsement. Payment of Costs
of lnvestigation to a Company shall be made in accordance with and subject to
Clause 7 of this D&O Coverage Section.

COVERAGE E: CONTBACT CLAIM DEFENSE COSTS COVERAGE

This D&O Co_verage Section shall pay the Defense Costs of a Company arising from
a Contract Claim up to the amount set forth in ltem 3(e) of each Program
Participants Endorsement. Payment of Defense Costs to a Gompany shall be made
in accordance with and subject to Clause 7 of this D&O Coverage Section.

COVERAGE F: PRE-CLAIM INOUIRY COSTS FOF PRE-CLAIM INOUIRY

(a) This policy shall pay the Loss of any lndividual lnsured arising from a
Pre-Claim lnquiry first received by such lndividual lnsured during the Policy
Period or any applicable Discovery Period, to the extent that such Loss i3
either Pre-Claim lnquiry Costs or Liberty Protection Costs; except wtren and
to the extent that an Gompany has indemnified such lndividual lnsured; and

(b) This policy shall pay the Loss of a Company arising from a Pre-Claim lnquiry
first received by sucJr lndividual lnsured during the Policy Period or any
applicable Discovery Period, to the extent that such Loss is either Pre-Claim
lnquiry Costs or Liberty Protection Costs, but only to the extent that such
Company has indemnified such lndividual lnsured.

DEFENSE PROVISIONS

The lnsurer does not assume any duty to defend. The lnsurer shall advance Defense
Costs of such Claim, excess of the applicable Retention amount, on a current basis
and, in any event, no later than sixty (60) days after the receipt of invoices of such
Defense Costs. Selection of counsel to defend a Securities Claim shall be made in
accordance with Clause 9 of this D&O Coverage Section.

With respect to Coverage D above, it shall be the duty of the Company and not the
duty of the lnsurer to conduct, investigate and evaluate any Comdany Shareholder
Derivative lnvestigation against its ovvn Executives; provided, hbwever, that the
lnsurer shall be entitled to effectively associate in the investigation and evaluation
of, _and the negotiation of any settlement of, any such eompany shareholder
Derivative lnvestigation.

DEFINITIONS

"Affiliate" means:

(i) any person or entity that directly., or indirectly through one or more
intermediaries, controls or is controlled by, or is in comm6n control with, a
Company; or

(ii) pny persolJ or. entity that directly, or indirectly through one or more
intermediaries, is a successor in interest to another person br entity.

2

(a)

2

@ All rights reserved

MNSCPT

Case 1:19-cv-04481-CC   Document 2-3   Filed 10/04/19   Page 52 of 137



Case 5:18-cv-00388-TES Document 133 Filed 0l-/16/19 Page 35 of 115

57

(b)

(c)

(d)

{e)

(f)

(g)

(h)

(i)

(k)

fl)

(j)

"Asset Protection Costs" means reasonable fees, costs and expenses consented to
bv the lnsurer incurred by an Executive of a Company to oppose any efforts by an
Enforcement Body to seize or otherwise enjoin the personal assets or real property
of such Executive or to obtain the discharge or revocation of a court order entered
during the Policy Period in any way impairing the use thereof .

"Company Shareholder Derivative lnvestigation" means the investigation by the
Compbny or, on behalf of the Company by its board of directors (or the equivalent
maniqement bodv) or any committee of the board of directors (or the equivalent
manalement body), as to wtrether or not the Company should bring the civil
proceeding demanded in a Derivative Demand.

"Gontract Claim" means any Claim for any actual or alleged contractual liability of
the company under any express unitten contract or agreement,

"Controlling Person" means any lndividual lnsured who, directly or indirectly:

(i) holds a ten percent (1O%) or greater equity or debt orrunership interest in a
Gompany; or

(ii) controls a Company Wthin the meaning of Section 15 of the Securities Act
of 1933, as amended, or Section 20 of the Securities Act of 1934, as
amended, or under common law or under any other applicable statute, rule,
regulation or law.

"Gosts of lnvestigation" means all reasonable costs, charges, fees and expenses
consented to by the lnsurer {including but not limited to attorney's fees and expert's
fees but not including any settlement, judgment or damages and not including any
compensation or fees of any lndividual lnsuredl incurred by the Company or its
board of directors (or any equivalent management body), or any committee of the
board of directors .{gr alV geuivalent management body), solely in connection with a
Gompany Shareholder Derivative lnvestigation.

"Crisis Management Event" means Crisis Management Event, as that term is
defined in Appendix D attached to this Policy.

"Crisis Management Fund" means the dollar amount set forth in ltem 5 of the
Declarations bs amended by ltem 3(a) of each Program Participants.

"Crisis Management Loss" means Crisis Management Loss, as that term is defined
in Appendix D attached to this Policy.

"Crisis Management Services" means Crisis Management Services, as that term is
defined in Appendix D attached to this Policy.

"Derivative Demand" means a rnnitten demand by.shareholders or creditors up.on
the board of directors {or equivalent management body) of a Company requesiing
that it file, on behalf of the Company, a civil proceeding in a court of law againsi
any Executive of the Company for a Wrongful Act of such Executive in order to
obtain relief from damages arising out of such Wrongful Acts.

"Derivative lnvestigation" means after receipt by any lnsured of a Glaim that is
either a derivative lausuit or a Derivative Demand, any investigation conducted by
the Company, or on behalf of the Company by its' board 6f directors (or the
equivalent management body) or any committee of the board of directors (or
equivalent management body), as to how the Organization should respond.

3
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"Emploved Lawver" means any employee of the Company if and to the extent such
empioy6e is, or iluring the course of such person's employment \i/as:

(i) admitted to practice law; and

(ii) employed, or was employed, atthe time of the alleged Wrong.ful.Act, within
the'Company's office of general counsel or its functjonal equivalent for the
purpose bf proviOing legal-services to or for the benefit of the Company.

"Enforcement Body" means:

(il any federal, state, local or foreign ..law e.nforcement ..au.tho.rity or other
governmental investigation authority (including, b_ut not limited to, the U.S.

. Department of Justice, the U.S. Securities and Exchange Commission and
any attorney general), or

(ii) the enforcement unit of any securities or commodities exchange or other
self -regulatory organization.

"Extradition" means anv formal process by wtrich an lndividual lnsured located in
any country is surrendeied to any other country for trial or otherwise to answer any
criminal accusation.

"Extradition Costs" means reasonable fees, costs and expenses incurred through
leqal counsel and consented to by the lnsurer resulting from an lndividual lnsured
lavvfully (a) opposing, challenging, resisting or defending against any request for any
effort io obtaih the Extraditioh ol that lndividual lnsured, or (b) appealing any order
or other grant of Extradition of that lndividual lnsured.

"lndividual lnsured" means any:

(il Executive of a Company;

(ii) Employee of a Company;

{iii) Co_ntrolling Person; or

(iv). Outside Entity Executive.

"lnsured" means:

(i) an lndividual lnsured; or

(ii) a Company.

"Liberty Protection Costs" means:

(i) reasonable fees, costs and expenses consented to by the lnsurer and
incurred by an lndividual lnsured in order for an lndividual lnsured to lawfully
seek the release of the lndividual lnsured from any pre- Claim arrest or
confinement to a {a) specified residence or {b) secure custodial premises
operated by or on behalf of any law enforcement authority; or

(ii) reasonable premiums (but not collateral) consented to by the Insurer and
incurred by an lndividual Insured for a bond or other financial instrument to
guarantee the contingent obligation of the lndividual lnsured for a specified
amount required by a court that are incurred or required outside the United
States of America during the Policy Period, if such premiums: (a) arise out of
an actual or alleged Wrongful Act, or (b) are incurred solely bV reason of
such lndividual lnsured's status as an Executive or Employee df a Company.

4
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(t)

(u)

"Local Policy" means any Foreign Policy issued to a Company in a Foreign
Jurisdiction ih order to comply with lavra of such Foreign Jurisdiction.

"Loss" means damages, judgments, settlements, pre-judgment and post-judgment
interest, Crisis Management Loss and Defense Costs; provided, however, Loss,
other than Defense Costs, shall not include:

(i) civil or criminal fines or penalties deemed uninsurable by law pursuant to
wtrich this Policy shall be construed other than civil penalties assessed
against any indiVidual director or ofJicer pursua,nt to Sectjols 2(g)(2)(B) of
the Foreign Corrupt Practices Act, 15 U.S.C. ' 78dd - 2{g)(2)(B);

(ii)

(i ii)

taxes; or

any amounts for wtrich an lnsured is not financially liable or wfrich are
without legal recourse to an lnsured; or

amounts which may be deemed uninsurable under the lawpursuant to \/hich
this Policy shall be construed including, without limitation, any disgorgement
or paymeht of ill gotten gains, or any other monies to wtrich an lnsured was
not legally entitleai, as established by final adjudiqatjon (notwithstanding the
foreooino. the lnsurer shall not assert that a Claim alleqinq violations of
Sectlon T't, 12, 15 or 17 of the Securities Act of 1933,- as amended,
constitutes uninsurable loss under this Policy);

Loss shall also mean the following items, provided that they arise out of a
Claim:

(1) SOX 3O4 Costs;

(21 Extradition Costs;

(3) UK Gorporate Manslaughter Act Defense Costs;

l4l Personal Reputation Expenses, subject to S 1O0,00O per Executive
and a $ 1 ,OOO,OO0 aggregate sublimit of liability; and

{5) Asiet Protection Costs, subject to S5O,OOO per Executive and a
$500,0OO aggregate sublimit of liability.

Defense Costs shall be provided for items specifically excluded from Loss pursuant
to subparagraphs (u)(i) through (u)(iv) above of this Definition, subject to the other
terms, conilitions and excluslons of this Policy . Provided, however, that the lnsurer
shall not assert that in a Claim alleging violation of Section 1 1. 12,15 or 17 of the
Securities Act of 1933, as amended, the portion of any amounts incurred by
lnsureds which are attributable to such violations constitutes uninsurable loss and
shall treat that portion of all settlements, judgments, and Defense Costs as
constituting Loss under this Policy.

Loss shall specifically include, subject to the other terms, conditions and exclusions
of this D&O Coverage Section, including, but not limited to, exclusions 4(a), 4{b)
and 4(cl of this D&O Coyerage Section, punitive, exemplary and multiple damages
raf,rele insurable by law. The enforceability of the first sentence of this paragraph
shall be governed-by such applicable lawrnfrich most favors coverage foi puriitive,
exemplary and multiple damages.
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(w)

(v)

(x)

Loss shall also include any reasonable fees and expenses of any attorney
representing any party who has brought a Claim against any lnsured where such
febs and ex-penses are awarded pursuant to a covered judgment against an lnsured
or a covered settlement (consented to by the lnsurer, wtrich consent shall not be
unreasonably withheld or denied) to vvhich an lnsured is a party.

Whether an lnsured has incurred Loss under this Policy shall be determined without
regard to any indemnification that may be. available to such Insured from the
InJured's Representative or any affiliate or subsidiary thereof that is not a Company
and without iegard to any other insurance coverage that may be available to such
lnsured under any insurance policy issued to any lnsured's Representative or any
affiliate or subsidiary thereof that is not a Company.

"Personal Reputation Crisis" means any negative statement that is included in any
press release or published by any print or electronic media outlet regarding an
Executive of a Company made during the Policy Period by any individual authorized
to speak on behalf of an Enforcement Body.

"Personal Reputation Expenses" means reasonable fees, costs_ and expenses of a
Crisis Manaq-ement Firm- (as defined in the CrisisFund Appendix. attached to this
policv) retaited within thirty (3O) days of a Personal Rrifutation Crisis solely and
bxclusively by an Executive to mitigate the adverse effects specifically to such
Executive'-s ieputation from a Persbnal Reputation Crisis. P_er-sgnql Reputation
Expenses shall not include any fees, costs, or expenses of any Crisis Firm incurred,
by'an Executive if such Crisis Firm is also retained by or on behalf of a Company.

"Pre-Glaim lnquiry" means any pre- Glaim:

(i) verifiable request for an lndividual Insured of any Organization: (a) to appear
at a meeting or interview; or (b) produce documents that. in either case,
concerns th-e business of that organization or that lndividual lnsured's
insured capacities, but only if the request came from any:

(1) Enforcement Body; or

l2l Company, or, on behalf of a Company, by its board of directors (ort
the equivalent management body) or any committee of the board of
directors (or the equivalent management body):

(A) arising out of an inquiry or investigation by an Enforcement
Body concerning the business of that Company or that
lndividual lnsured's insured capacities; or

(B) as part of its Derivative lnvestigation; and

(ii) arrest or confinement of an Executive of a Gompany to a: (a) specified
residence; or (b) secure custodial premises operated by or on behalf of an
Enforcement Body, in connection with the business of any Company or an
lndividual lnsured's capacity as an Executive or Employee of a Compahy.

"Pre-Claim lnquiry" shall not include any routine or regularly scheduled regulatory or
internal supervision, inspection, compliance, review, examination, production or
audit, including any request for mandatory information from a regulated entitv,
conducted in a Gompany's and/or Enforcement Body's normal reviewbr complianci;
process.
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(ii1

tiii )

{iv)

"Pre-Claim Inquiry Costs" means:

(i) with respect to any Pre-Glaim Inquiry as defined in subparagraph (1) of the
Definition of such term, the reasonable pre- Claim fees, costs and expenses
consented to.by. the lnsurer and. incyrred .by an lndividual lnsured solely.in
connection with his/her preparation for and response to a Pre-Claim lnquiry
directed to such lndividual lnsured, including attendance at an interview or
meeting requested by an Enforcement Body, but excluding (i) any
compensation of any lndividual Insured; and (ii) the costs of complying with
any formal or informal discovery or other request seeking documents,
records or electronic information in the possession or control of a Company ,

the requestor or any other third party; and

(ii) Wth respect to any Pre-Claim Inquiry as defined in subparagraph (21 of the
Definition of such term, any Liberty Protection Costs.

"securities Claim" means a Claim made against any lnsured and brought anywhere
in the world:

(i) alleging a violation of any federal, state, local or foreign regulation, rule or
statute regulating securities (as defined in the Securities Act of 1933) or
common law, including, but not limited to, the purchase or sale, or offer or
solicitation of an offer to purchase or sell securities wfrich is:

(1) brought by, on behalf of , or in the right of any person or entity
alleging, arising out of , based upon or attributable to the purchase or'
sale, or offer or solicitation of an offer to purchase or sell, any
securities (as defined in the Securities Act of 1933) of a Company; or

(21 brought by, on behalf of, or in the right of a security holder, purchaser
or seller of securities of a Company with respect to such securily
holder's, purchaser's or seller's interest in securities (as defined in the
Securities Act of 1933) of such Company; or

brought derivatively on the behalf of a Company by a security holder,
purchaser or seller of such Company.

which is brought by or on behalf of one or more securities holders of a
Company in their capacity as such; or

6t

sell, any
Company,
Company

The term "Securities Claim" shall include an administrative or regulatory proceeding
against a Company.

'SOX 3O4 Costs" means reasonable fees, costs and expenses consented to by the
lnsurer {including the p-remium o.r.origination fee for a loan or bond) and incurreb by
the chief executlve officer or chief financial officer of the Named Entity solely to
facilitate the return of amounts required to be repaid by such Executive 6ursuani to
Section 304(a) of the Sarbanes Oxley Act of 2OO2. SOX 3O4 Gosts do'not include
the payment, return, reimbursement, disgorgement or restitution of anv such
qr-nggQts requested or required to be repaid by such Exdcutive pursuant to Section
304(a).

which arises from the purchase or sale of, or offer to purchase or
securities (as defined in the Securities Act of 1933) issued by a
rnhether such purchase, sale or offer involves a transaction with a
or occurs in the open market.
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(bb)

(cc)

(dd)

3.

"UK Corporate Manslaughter Act Defense Costs" means Defense Costs incurred by
an lndividual lnsured that result solely from the investigation, adiustment, defense
a-ndlor appgal of a Claim aga_inst a Company for violation of thri United Kingdom
Corporate Manslaughter and Corporate Homicide Act of 20O7 or any similar statute
in any jurisdiction.

"Written Sale Agreement" means any purchase or sale agreement, plan of merger
document, asset sale agreement or other similar document.

"Wrongful Act" means:

(i) with respect to any Executive or Employee of a Gompany, any actual or
alleged act, breach of duty, neglect, error, statement, misstatement,
misleading statement, or omission by such Executive or Employee in their
respective capacities as such, or any matter claimed against such Executive
or Employee of a Company by reason of his or her status as an Executive or
Employee of a Company;

(ii) with respect to a Company, any actual or alleged act, breach of duty,
neglect, ertot, statement, misstatement, misleading statement, or omission
by a Company;

(iii) with respect to any Outside Entity Executive, any actual or alleged act,
breach of duty, neglect, error, statement, misstatement, misleading
statement, or omission by such Outside Entity Executive in his or her
capacity as such or any matter claimed against such Outside Entity
Executive by reason of his or her status as such; or

(iv) with respect to any Controlling Person, any actual or alleged act, or other
duty, neglect, error, statement, misstatement, misleading statement, or
omission, by such Gontrolling Person in his or her capacity as such, or any
matter claimed against such Controlling Person solely by reason of his or her
status as a Controlling Person, but solely to the extent that a Gompany
indemnifies such Controlling Person.

WORLDWIDE EXTENSION

Wherelegally permissible, this Policy shall apply to any Claim made against any
Insured anywhere in the rruorld.

For Claims made and maintained in a Foreign Jurisdiction against a Company
formed and operating in such Foreign Jurisdiction or an lndividual lnsured therebf fdr
Wrongful Acts. committed in such Foreign.Jurisdiction, the.lnsurer shall apply to
such Claims those terms and conditions (and related provisions) of the rirl-evant
Foreign Policy, if any, in the Foreign Jurisdiction that are more favorable to such
lnsured in the Foreign Jurisdiction than the terms and conditions of this Policy;
provided however, that this paragraph shall apply only to provisions more favorabl-e
by virtue of insuring clauses, extensions, definitions, exclusions, pre-authorized
securities or other defense counsel, discovery or extended reporting ireriod, notice
and authority- dispute resolution process or order of payments provisibns, if anv, of
the Foreign Policy when compared to the same or similar clauses of this [i&O
CoverageSection. This paragraph shall not apply to excess provisions or policv
ptovisions that address non-renewal, duty to defend, defense within or wiihout'
limits, taxes, claims made and reported provisions or any other provision of this
policy intended to govern coverage worldwide.
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4

All premiums, limits, retentions, Loss and other amounts under ifris OAO Coverage
Seciion are expressed and payable in the currency of the United States of America.
lf iudqment is'rendered, settlement is denominated or other elements of Loss are
stiteii or incurred in a currency other than United States of America dollars,
payment of covered Loss due under th]s_ pQO Coverage Section, lsubject to the
terhs, conditions and limitations of this D&O Coverage Section) will be made either
in such other currency (at the option of the particular Named Entity and if agreeable
to the lnsurer) or, in' United States of America dollars, at the rate of exchange
oublished in The Wall Street Journal on the date the lnsurer's obligation to pay such
Loss is established {or if not published on such date the next publication date of The
Wall Street Journal).

It is hereby understood and agreed that with respect to any Cfaim covered under
anv Local Policy, this Policy shall, subiect to the terms and conditions of this Policy,
pay such Claim if and when the Claim is not covered under such Local Policy or
wouta have been covered but for the erosion of such Local Policy's limit of liability.

Notwithstanding the foregoing, in the event of a Claim otherwise covered under
both this Policv and a Lotal Policy, coverage under the Local Policy shall prevail.
With respect to a Claim for wtrich coverage is provided by this Policy and which is
partiallv'covered by a Local Policy there shall be no applicable retention to such
Claim dustained by the lnsured under this Policy.

EXCLUSIONS

Solely with respect to this D&O Coverage Section, the.lnsurer shall not be liable to
make any pavment for that portion of Loss in connection with that portion of any
Glaim made against an Insured:

(a) arising out of, based upon or attributable to the gaining of any personal profit
or financial advantage to wtrich a final non-appealable adjudication adverse
to such lnsured in the underlying action establishes that the lnsured was not
legally entitled; provided, however, this exclusion shall not apply to any
Defense Gosts incurred prior to such final non-appealable adjudication;

(b) arising out of, based upon or attributable to the payment to such lnsured of.
any remuneration without the previous approval of the stockholders of the
Company, if a final non-appealable adjudication adverse to such lnsured in
the underlying action establishes such payment without such previous
approval rnas illegal; provided, however, this exclusion shall not apply to any
Defense Costs incurred prior to such final non-appealable adjudication;

(c) arising out of, based upon or attributable to the committing of any deliberate
criminal or deliberate fraudulent act if a final non-appealable adjudication
adverse to the lnsured in the underlying action establishes that such
deliberate criminal or deliberate fraudulent act committed by the lnsured;
provided, however, this exclusion shall not apply to any Defense Costs
incurred prior to such final non-appealable adjudication;

provided, however:

(i) EXCLUSIONS (a), {b), and (c) shall not apply to any Claim allesinq
violations of Section 11, 12 or 15 of the'seiurities Act of 1935ai
amended to the portion of any Loss attributable to such violations; or
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(d)

(e)

(g)

(h)

(f)

(ii) with respect to EXCLUSION (b), for acts or omissions which are
treated as a criminal violation in a Foreign Jurisdiction that are not
treated as a criminal violation in the United States of America, the
imposition of a criminal fine or other criminal sanction in such Foreign
Jurisdiction will not, by itself, be conclusive proof that a deliberate
criminal or deliberate fraudulent act occurred.

alleging, arising out of , based upon or attributable to the facts alleged, or to
the -sair'e or Re-lated Wrongfut Act(s) alleged or contained in any clJim'wfrich
has been reported, or in any circumstances of which notice has been given,
under any policy of wtrich this D&O Coverage Section is a renerrual or
replacement of in whole or in part or which. it.may succeed in time; provided,
however, that this exclusion shall not apply if a notice of circumstance was
rejected for lack of specificity under the prior program;

alleging, arising out of, based upon or attributable to, as of the Continuity
Date, any pending or prior:

(i) litigation against an lnsured; or

(ii) administrative or regulatory proceeding against or investigation of an
lnsured,

of wtrich the lnsured had notice as of the inception date of the Policy Period,
or alleging any Wrongful Act u/rich is the same or Related Wrongful Act(s)
to thal alleged in such pending or prior litigation or administrative or-
regulatory proceeding or investigation;

with respect to an Outside Entity Executive, for any Wrongful Act occurring
prior to the Continuity Date if any lnsured, as of such Continuity Date, knew
that such Wrongful Act would lead to a Claim under this D&O Coverage
Section.

alleging, arising out of, based upon or attributable to any actual or alleged
act or omission of an Individual lnsured serving in any capacity, other than as
an Executive, Employed Lawyer, Controlling Person or Employee of a
Company, or as an Outside Entity Executive of an Outside Entity;

for any Wrongful Act arising out of an lndividual lnsured serving in a capacity
as an Outside Entity Executive of an Outside Entity if such ClCim is brought
by the Outside Entity gr any Executive thereof; or which is brought by any
security holder of the Outside Entity, whether directly or derivativ-ely, unless
such security holder's Claim is instigated and continued independent of, and
without the solicitation of, or assistance of, or active participation of, or
intervention of the Outside Entity, the Company, or any Executive of the
Outside Entity or the Company; provided, however, this exclusion shall not
apply to:

(i) any Claim brought by an Executive of an Outside Entity in the form of
a cross-claim or third-party claim for contribution or iirdemnitv ra/rich
ls part of and results directly from a Claim that is covered by this
D&O Coverage Section;

(ii) in aly b_ankluptcy, insolvency, or liquidation proceeding by or against
an Outside Entity, any Claim' brought by the bxaminer,-trustee,-trust,
receiver, liquidator, rehabilitator conservator, creditors' committee or
any- comparable authority {or any assignee thereof) of such Outside
Entity, if any, or the debtor-in-possession;
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(i)

(iii) any Claim brought by any former Executive of an Outside Entity rnho
has not served in such position for an Outside Entity tor at least two
(2) years prior to such Claim being first made against any person;

(iv) any Claim brought by an Executive of an Outside Entity formed and
operating in a Foreign Jurisdiction against any Outside Entity
Elecutiv"e of such Outstde Entity, provided that sucl'i Glaim is brouglit
and maintained outside the United States, Canada or any other
common law country (including any territories thereof);

(v) any Claim brought by such Outside Entity or any Executive thereofif
failure to make such Claim reasonably could result in liability to the
lnsured for failure to do so;

(vil any Glaim brought by or with the assistance, participation, solicitation
or intervention of one particular Named . Entity listed in a. Program
Participants Endorsement or by or with the assistance, participation,
solicitation or intervention of a Subsidiary or lnsured thereof, against
a different respective Named Entity listed in a Program Participants
Endorsement, or a Subsidiary or lnsured of such different respective
Named Entity, so long as such Glaim is instigated and continued
totally indefendent oi, and totally without the- solicitation of, or
assistance of, or active participation of, or intervention of lnsured's
Representative. and/or any director, officer, partner, management
committee members or members of the Board of Managers of
lnsured's Representative.

wtrich is brought by or on behalf of a Company or any Executive of a
Gompany; or which is brought by any security holder, creditor or other
interest holder of the Gompany (other than an Employee security holder),
wtrether directly or derivatively, unless such security holder's, creditor's or
other interest holder's Claim is instigated and continued independent of, and
without the active solicitation, active assistance, or active participation of,
or intervention of, any Company or any Executive of a Company; provided,
however, this exclusion shall not apply to:

(i) any Claim brought by an lndividual lnsured in the form of a
cross-claim or thiid-party claim for contribution or indemnity wtrich is
part of and results directly from a Claim wtrich is covered by this
policy;

(ii) in any.bankruptcy, insolvency, or liquidation proceeding,s brought by
or against a Company, any Claim brought by the examiner, tiustee,trust, receiver, liquidator, rehabilitator, conservator, creditors'
committee or any comparable authority (or any assignee thereof) of
such Company, if any, or the debtor-in-possession;

(iii) any Claim brought by an.y former Executive of a Company who has
not served in such capacity for a Gompany for at least twb (2) years
prior to such Claim being first made against any person;

(ivl any Claim brought and maintained outside the United States, Canada
or any other common law country (including any territories thereof);
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(v)

(vi)

(vii)

(viii)

anv Glaim brought by or Wth the assistance, participation, solicitation
or intervention -of one particular Named Entity listed in a Program
Participants Endorsement or by or with the assistance, participation,
solicitition or intervention of a Subsidiary or lnsured thereof, against
a different respective Named Entity listed in a Program Participants
Endorsement, or a Subsidiary or lnsured of such different respective
Named Entity, so long as such Claim is instigated and continued
totally indedendent of , and totally without the solicitation of , or
assisiance of, or active participation of, or intervention of the
lnsured's Representative and/or any director, officer, partner.,
management committee members or members of the Board of
Managers of the lnsured's Representative;

any Glaim against any Employed Lawyer;

anv Defense Costs rruhich constitute Non-lndemnifiable Loss incurred
by any lndividual lnsured in defending any Claim against that
lndividual lnsured;

any Claim brought by or with the solicitation, assistance, participation
or 

'intervention- of an lndividual lnsured wtro is engaging in any
protected activity specified in 18 U.S.C. 15144(a) ("ry[istleblovler"
brotection pursuant to the Sarbanes-Oxley Act of 2QO2l, the Dodd
Frank Act or any other protected activity specified in any other
"wtristleblower" protection pursuant to any state, local or foreign.
laws;

(i) alleging, arising out of, based upon or attributable to any public offering of
equityl'ecuritieis by a iompany,'an outside Entity or an Aifiliate or alleging a
purchase or sale of such equity securities subsequent to such public equity
securities offering; provided, however, this exclusion will not apply to:

{i) any purchase or sale of equity securities exempted pursuant to
Section 3(b) of the Securities Act ol 1933. Coverage for such
purchase or sale transaction shall not be conditioned upon payment of
any additional premiumt

(ii) any public offering of equity securities (other than a public equity
securities offering described in subparagraph 4(j)(i) above), as well as
any purchase or sale of such equity securities subsequent to such
public equity securities offering, in the event that within thirty (30)
days prior to the effective time of such public equity securities
offering:

(1) the particular Named Entity shall give the lnsurer vwitten notice
of such public equity securities of fering together with f ull
particulars and underraniting information required thereto; and

lz't the partacular Named Entity accepts such terms, conditions
and additional premium required by the lnsurer for such
coverage. Such coverage is also subject to the particular
Named Entity paying wtren due any such additional premium.
ln the event the Gompany gives vwitten notice with full
particulars and undervwiting information pursuant to subpart
4(jl(ii){1) above, then the lnsurer must offer a quote for
coverage under this paragraph;
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(k)

(iii) any Claim for Loss alleging a Wrongful Act wfrich occurred durinq the
lnsured's preparations to Commencb an initial public offering ("lPO"),
including but not limitqd-to any failed offering, and which occurred at
anv time prior to 12:O1 a.m. on the date the initial public offering
commences ("lPO Effective Time"), including any Claim for Losi
alleging a Wrongful Act nhich occurred during the road show;
provided, however that the coverage otherwise afforded under this
subparagraph (iiil shall be deemed to be void ab initio effective the
IPO Effective Time; pro.vided further, however, that coverage shall not
be deemed void ab initio it:

(1) the Glaim is first made and reported pursuant to Clause 7(a) of
the General Terms and Conditions prior to the IPO Effective
Time, and

|r2l' a pub.[g -company D&O policy does not provide coverage for
such Claim

(iv) any purchase or sale or offer or solicitation of an offer to purchase or
sell any securities made pursuant to any exemption under the
Securities Act of 1933, including but not limited to any purchase or
sale made pursuant to Regulation D or Regulation S under the
Securities Act of 1933; or

(v) any public offering of debt securities, including any purchase or sale
of such debt subsequent to such public debt securities offering;

alleging, arising out of , basqd upon or attributable to the purchase by a
Compahy of securities of a "Publicly Traded Entity" (as defined below) in a
transaction which resulted in such entity becoming an Affiliate or a
Subsidiary of a Company (herein, a "Public Company Acquisition"l; provided,
however, this exclusion shall not applyl

(i) to any Public Gompany Acquisition in which:

(1) the Publicly Traded Entity has a total asset value of less than'
5O% of the total assets value of the respective Named Entity;
and

(21 the securities of the Publicly. .Traded Entity are no longer
publicly traded after the acquisition; or

(ii) to any Public Company Acquisition not described in subparagraph (1)
above, if within thirty (3O) days prior to it becoming an Af{ilihte or
Subsidiary, the respective Named Entity or lnsureds- Representative
gives vwiften notice of the transaction to the Insurer together with full
particulars and underrariting information required and -aqrees to anv
additional premium or amendment of the provisions of this D&O
Coverage Section required by the lnsurer relating to the transaction.
Further, coverage as shall be aff orded to the transaction is
conditioned upon the respective Named Entity paving when due anv
additional premium required by the lnsurer relating to the transaction.'

An e.ntity is a Publicly Traded. Entity- if any securities of such entity have
previously been subject to a public offering;
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il)

(m)

(n)

(o)

for bodily injury, sickness, disease or death of any person, or damage to, loss
of use of or destruction of any tangible property; provided, however, this
exclusion shall not apply to any Securities Claim or UK Corporate
Manslaughter Act Defense Costs;

for emotional distress or mental anguish, or for injury from libel or slander, or
defamation or disparagement, or for injury from a violation of a person's right
of privacy; provided, however, this exclusion shall not apply to any
Securities Claim;

for: {i) any actual, alleged or threatened discharge, dispersal, release or
escape of Pollutants; or (ii) any direction or request to test for, monitor,
clean up, remove, contain, treat, detoxify or neutralize Pollutants; provided,
however, this exclusion shall not apply to:

68

Non-lndemnifiable Loss

Ql Loss in connection with a Securities Claim, other than Loss
constituting Clean-up Costs;

for violation(s) of any of the responsibilities, obligations or duties imposed by
the Employee Retirement lncome Security Act of 1974, the Fair Labor
Standards Act {except the Equal Pay Act), the National Labor Relations Act,
the Worker Adjustment and Retraining Notification Act, the Consolidated.
Omnibus Budget Reconciliation Act, the Occupational Safety and Health Act,
any rules or regulations of the foregoing promulgated thereunder, and
amendments thereto or any similar federal, state, local or foreign statutory
law or common law;

It is acknowledged that Claims for violation(s) of any of the responsibilities, '
obligations or iJuties imposed by "similar federal, state, local or foreign
statutory law or cgmmon law," as such quoted lahguage is used in tlie
immediately-preceding paragraph, including without limitation, any.and all
Glaims which in wtrole or in part allege, arise out of, -are based upon, are
attributable to, or are in any way r-elated to any of the circunistances
described in any of the following:

(il the refusal, failure or inability of any lnsured(s) to pay \rages or
overtime pay (or amounts representing such wages or overtim-e pay)
for services rendered or time spent in connection with work reldted
activities (as opposed to tort-based back pay or front pay damages
for torts other than conversion);

(ii) improper .deductions frg4 pqy taken by any lnsured(s) from any
Employeels) or purported Employee(s); or

(iii) failure to provide or enforce legally required meal or rest break
periods;

provided, however, this exclusion shall not apply to:

(1 ) Non-lndemnifiable Loss, other than
constituting Cleanup Costs; or
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(1) any Securities Claim;

(21 the extent any Claim alleges personal liability of an Executive in wl'rich
case, Defense Costs shall be available,

(p) for any Wrongful Act(s) of a particular Named Entity, or any lnsured thereof,' wtrich'occurred prior to the applicable Prior Acts Date for such Named Entity
as set forth in the respective Program Participants Endorsement;

Notwithstanding the foregoing, this Exclusion (p) shall not apply to any
Company, or its respective lndividual lnsureds, formed prior to the Prior Acts
Date-for'the purpose .of facilitating the acquisition of another Company;
provided, further, that the Insurer shall not be liable to make any payment for
Loss in connection with any Claim made against any Insured alleging any
Wronoful Act occurrino orior to the Prior Acts Date if anv lnsured knew that
such Wrongful'Act woirli1 lead to a Claim under this policy.

(q) with respect to Coverage B{i) only:

(i) for any actual or alleged plagiarism, misappropriation, infringement or
violation'of copyright, patent, trademark, trade secret or any other
intellectual property rights; provided. however, this exclusion shall not
apply to any Securities Claim;

(ii) alleging, arising out of, based upon, or attributable to any Employment'
Practic-es Violations and/or any Third Party Violations (as such terms
are defined in the EPL Coverage Section); or

{iii) for any actual or alleged contractual liability of the Company under
any express ranitten contract or agreemenl; provided, however, this
exclusion shall not apply to any:

(1) Written Sale Agreement;

(21 Contract Claim Defense Costs Coverage;

(3) Securities Claim; or

14) liability wtrich would have attached in the absence of such
express contract or agreement.

For the purpose of determining the applicability of the foregoing Exclusions the facts
pertaining to and knowledge possessed by any lnsured shall not be imputed to any
other lnsured.

Notwithstanding the foregoing, except for paragraph (d) of this Clause 4.
EXCLUSIONS, this Clause 4. EXCLUSIONS shall not apply to any Pre-Claim lnquiry
Gosts in connection with a Pre-Claim lnquiry).

This Clause 4. EXCLUSIONS shall not be applicable to Crisis Management Loss.
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5. LIMIT OF LIABILITY

The following provisions shall apply in addition to the provisions of Clause 4. of the
General Terms and Conditions:

CRISISFUND. INSURANCE

The maximum limit of the lnsurer's liability for all Crisis Management Loss arising
from all Crisis Management Events occurring during the Policy Period or the
Discovery Period (if applicable), in the aggregate, shall be the amount set forth in
Item 3(a) of each Program Participants Endorsement as the Crisis Management
Fund. This Grisis Manaqbment Fund shall be the maximum limit of the lnsurer under
this D&O Coverage Secltion for Crisis Management Loss, regardless of the number
of Crisis Management Events occurring during the Policy Period; provided, however,
the Crisis Management Fund shall be part of and not in addition to the Designated
Policv Aggregat-e Limit of Liability stated in ltem 2 of each Program Particr-pants
Endo'rseir-ent-and any Designated Separate Limit of Liability or D6signated Shared
Limit of Liability applicable to this D&O Coverage Section as set forth in ltem 2 of
each Program Participants Endorsement.

SIDE A EXCESS LIMIT OF LIABILITY

The Side A Excess Limit of Liability shall be the amount set forth in ltem 3(f) of
each Program Participants Endorsement and is the aggregate limit of the lnsurer's
liability under this D&O Coverage Section excess of :

(i) any Designated Separate Limit of Liability or Designated Shared Limit of
Liability applicable to this D&O Coverage Section; and

(ii) any coverage for Loss (whether or not Non-lndemnifiable Loss) under any
policy of ihsurance specifically written as excess over any Designated
Separate Limit of Liability or Designated Shared Limit of Liability applicable
to this D&O Coverage Section,

for all Non- Indemnifiable Loss and all Loss incurred by an Executive that the
Company fails or refuses to indemnify or advance to or on behalf of an Executive
for any reason, including Financial lnsolvency, under this D&O Coverage Section
arising out of all Claims first made against an Executive of a Company tluring the
PolicyPeriod or the Discovery Period (if applicable). The Side A Excess Limit of
Liability for the Discovery Period shall be part of, and not in addition to, the Side A
Excess Limit of Liability for the Policy Period. The Side A Excess Limit of Liability
shall be in addition to the Designated Policy Aggregate Limit of Liability and anv
Designated Separate Limit of Liability or Designated Shared Limit of Liability
applibable to this D&O Coverage Section.

It is agreeC t!_a! the lnsurer's liability. !-g pa,y Non- lndemnifiable Loss shall only
attachlo the Side A Excess Limit of Libbility'afier:

(a) the full amount of any Designated Separate Limit of Liability or Desiqnated
Shared Limit of Liability applicable to this D&O Coverage Section haE been
exhausted due to Loss paid by or on behalf of the lnsurer or by or on behalf
of the lnsureds; and

(b) any coverage for Loss (wtrether or not Non-lndemnifiable Loss) under anv
policy of insurance specifically rruritten as excess over anv Desiqnated
Separate Limit of Liability or Designated Shared Limit of Liabiiity appTicable
to this D&O Cove-rage.Section has-been exhausted by reason of loss(es) paid
by or on behalf of the lnsurer or by or on behalf of the lnsureds,
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The Side A Excess Limit of Liability shall "drop down" (continue in force as primary
insurance) only in the event of (a) and (b) above and shall not drop dorrvn for any
other reason,

COSTS OF INVESTIGATION FOR DERIVATIVE DEMAND

The maximum limit of the lnsurer's liability for Gosts of lnvestigation arising from all
Company Shareholder Derivative lnvestigations occurring during the Policy Period or
the Discovery Period (if applicable). in the aggregate, shall be the amount set forth
in ltem 3(b) of each Program Participalt! Endorsement (the "Costs of lnvestigation
Sublimit of Liability"). The Costs of lnvestigation Sublimit of Liability i5 the
maximum limit of the lnsurer under this D&O Coverage Section for Costs of
lnvestigation regardless of the number of such Company Shareholder Derivative
lnvestigations occurring during the Policy Period or the Discovery Period (if
applicable), or the number of Executives subject to such Company Shareholder
Derivative lnvestigations', provided, however, lhal the Costs of lnvestigation
Sublimit of Liabiliiy shall tie part of and not in addition to the Designated Folicy
Aggregate Limit oi Liability'set forth in ltem 2 of each Program- Participant6
Endorslement and any Designated Separate Limit of Liability or Diesignated Shared
Limit of Liability applicable to this D&O Coverage Section as set forth in ltem 2 of
each Program Participants Endorsement.

CONTRACT CLAIM DEFENSE COSTS COVERAGE

The maximum limit of the Insurer's liability for all Defense Costs under this D&O.
Coverage Section arising from any Contract Claim shall be the amount set forth in
Item 3(e) of each Program Participants Endorsement (hereinafter called the
"Contractual Defense Gosts Sublimit of Liability"). This Contractual Defense Costs
Sublimit of Liability shall be part of and not in addition to the Designated Policy
Aggregate Limit of 'Liability sel forth in ltem of the Declarations and an! Designated
SCparate Limit of Liability or Designated Shared Limit of Liability applicable to this
D&O Coverage Section as set forth in ltem 3(el of each Program Participants
Endorsement.

RETENTION CLAUSE

The following provision shall applv in addition to the provisions of Clause 5.
RETENTION CLAUSE of the General Terms and Conditions:

The lnsurer shall only be liable for the amount of Loss arising from a Claim rn/rich is
in excess of the applicable Retention amount stated in ltem 6 of the resoective
Program Participants Endorsement for this D&O Coverage Section, such Retention
amount to be borne by the Gompany andior the lnsureds, with regard to:

(i) all lndemnifiable Loss; and

(ii) Loss of the Company.

A sing.l-e. Rete-ntio_n amount shall. appl-y.tq Lqsp arising from all Claims alleging the
same Wrongful Act or Related Wrongful Act(s).

It is further understo.od and agreed that in the event the Gompany is unable to pay
an applicable Retention amount due to Financial lnsolvency or,-with respect to Loss
incurred Fy an lndividual Insured, fails to indemnify an lhdividual lnsured for any
reason, then the lnsurer shall commence adva.ncing Loss within the Retentionj
provided, however, the lnsurer shall be entitled to recover the amount of Loss
advanced within the Retention from the Company pursuant to Clause i0.
SUBROGATION of the General Terms and Conditioris.
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7

Advancement, payment or indemnification of an lndividual lnsured by .9n
Oroanization ii detimed failed if it has been requested by an lndividual lnsured in
rnnftinq and has not been provided by, agreed to be provided by or acknowledged as
an obl'igation by an Organization within 60 days of such request.

No Betention amount is applicable to Crisis Management Loss or Non-lndemnifiable
Loss.

DEFENSE COSTS, SETTLEMENTS, JUDGMENTS IINCLUDING THE ADVANCEMENT
OF DEFENSE COSTS)

The lnsurer does not assume any duty to defend. The lnsureds shall defend and
contest any Claim made against them.

The lnsurer shall advance Defense Costs on a current basis and, in any event, no
laier than sixty (60) days after receipt of invoices of such Defense Gosts. Such
jdvanced payments by the lnsurer shdll be..repaid to the lnsurer by each and.every
lnsured or'tl'ie Compahy, severally according to their respective interests, in the
event and to the exient that any such Insured or the Company shall not be entitled
under the terms and conditiond of this D&O Coverage Section to payment of such
Loss.

No tnsured may incur any Defense Costs in excess of the Retention, or admit any
liability for, of 

'settle any Claim in excess of the Retention, without the.lnsurer's
conseht, such consent nilt to be unreasonably withheld. The lnsurer shall have the"
riofri to ?ullv and effectivelv associate with eaih and every lnsured in the defense of
aiv Claim that appears reisonably likely to involve the lnsurer, including, but not
limited to, negoti;iing a settlement. Each and every lnsured agrees to provide such
informati6n aE the l-nsurer may reasonably require and to give the lnsurer full
cooperation,

Additionatty, the lnsured shall not admit of assume any liability, gnter into any
settlement'agreement, stipulate to any judgment, or incur any Defense Costs in
excess of tn-e Retention ivithout the prior rnnitten consent of the lnsurer, lf the
lnsured admits or assumes any liability in connection with any Claim without the
consent of the lnsurer, then the lnsurer shall not have any obligation to pay Loss
with respect to such Claim. Only those settlements, stipulated judgments and'
Defense'Gosts which have been consented to by the lnsurer shall be recoverable as'
Loss under the terms of this D&O Coverage Section. The lnsurer shall not
unreasonablv withhold any consent required under this D&O Coverage Section,
provided thai the lnsurer shall be entitled to effectively associate in the defense and
ihe negotiation of any settlement of any Glaim in excess of the Retention, and
providdd further thai in all events th6 lnsurer may withhold consent to any'settlement, stipulated judgment or Defense Costs in excess of the Retention, or any
portion thereof, to the ext-ent such Loss is not covered under the terms of this D&O
Coveraqe Section. ln addition, the lnsured shall not take any action, without the
lnsurerts rnnitten consent, vrfrich prejudices the lnsurer's rilhts under this D&O
Coverage Section.

This Clause 7 shall not be 6pplicable to Crisis Management Loss.

The failure of any lndividual lnsured to give the lnsurer cooperation and information
as required above shall not impair the rights of any other lndividual lnsured under
this policy.
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8 COSTS OF INVESTIGATION FOR DERIVATIVE DEMAND COVERAGE PROVISION

It is understood and agreed that the Company shall be entitled to payment under
Coverage D of this D&O Coverage Section for reimbursement of its covered Costs
of lnveitigation ninety (90) days after:

(i) the Company has made its final decision not to bring a civil proceeding in a
court of law against any of its Executives; and

(ii) such decision has been communicated to the shareholders or creditors who
made the Derivative Demand upon the Company. However, such payment
shall be subiect to an undertaking by the Company, in a form acceptable to
the lnsurer, that the Company shall return to the lnsurer such payment in the
event any Company or any shareholder of the Company b_rjlgs a Claim
alleqinq, 

'arising out of, based upon or attributable to any Wrongful Acts
wtridh inrere the subject of the Derivative Demand.

9. PRE.AUTHORIZED DEFENSE ATTORNEYS FOR SECURITIES CLAIMS

This Clause 9 applies only to Securities Claims.

Affixed as Appendix A hereto and made a part of this D&O Coverage Section is a
list of panel Counsel law firms ("Panel Counsel Firms") from which a selection of
legal counsel shall be made to conduct the defense of any Securities Claim against
an lnsured pursuant to the terms set forth in this Clause.

The selection of the Panel Counsel Firm shall be from the list of Panel Counsel Firms
designated for the type of Claim and be either:

(i) from the jurisdiction in which the Securities Claim is brought; or

(ii) from the state indicated in ltem 1 of the Program Participants Endorsement
as the mailing address for the particular Named Entity.

ln the event a Securities Claim is brought in a jurisdiction not included on the
appropriate list, the selection shall be made from a listed jurisdiction which is the
nearest oeooraohic iurisdiction to either wlrere the Securities Claim is maintained or
where th-e cbrporatb headquarters or state of formation of the particular Named'
Entity is located. ln such instance, hornrever, tlre lnsurer may, if at the unitten'
request of the particular Named Entity or the lnsureds' Representative, assign a
non-Panel Counsel Firm of the lnsurer's choice in the jurisdiction in which the
Securities Claim is brought to function as "local counsel" on the Securities Claim to
assist the Panel Counsel Firm wlrich will function as "lead counsel" in conducting
the defense of the Securities Claim.

With the express prior rnnitten consent of the lnsurer, an lnsured may select a Panel
Counsel Firm different from that selected by other lnsured defendants if such
selection is required due to an actual conflict of interest or is otherwise reasonably
justifiable.

The list of Panel Counsel Firms may be amended from time to time by the lnsurer.
However, no change shall be made during the Policy Period to the Panel Counsel
Firms listed in Appendix A without the consent of the lnsureds' Representative.

Note that this Clause L PRE-AUTHORIZED DEFENSE ATTORNEYS FOR
SECURITIES CLAIMS does not apply to Defense Costs solely relatinq to Extradition
even if the underlying Wrongful Acts relate to a Securities Claim.
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10. ORDER OF PAYMENTS

ln the event of Loss arising from a Claim for which payment is due under the
provisions of this D&O Coveiage Section, the lnsurer shall at the written request of
the particular Named Entity:

(a) first pay such Loss for vthich coverage is provided under Coverage A of this
D&O Coverage Section, then with respect to whatever remaining amount of
the applicable Separaie Limit of Liability or Shared Limit of Liability is
vailable after payment of such Loss,

(b) then, only after payment of Loss has been made pursuant to Clause 10(a)
above, pay such other Loss for wlrich coverage is provided u4der Coverage
B{ii) of this D&O Coverage Section, and

(c) then, only after payment of Loss has been made pursuant to Clause 'lO(a)
and Clause 1O{b).above, pay such Loss for vrtrich coverage is provided under
Coverage B(i), C br D of this D&O Coverage Section..

The Financial lnsolvency of any Company or any lndividual Insured shall not relieve
the lnsurer of any of its obligations to prioritize payment of covered Loss under this
D&O Coverage Section pursuant to this Clause 10.

ln addition, if a bankruptcy, liquidation, administration, receivership, rehabilitation or
reorganization proceeding is commenced by a Company (whether voluntarily or
involuntarily) under Title 11 of the United States Code (as amended), state or
federal receivership, administration or liquidation statute or law, or under any other
federal, state, local or foreign law related to insolvency (collectively, "lnsolvency
Law") then, in regard to a covered Claim under this Policy, the lnsureds hereby: (a)
waive and release any automatic stay or injunction to the extent it may apply in
such proceeding to the proceeds of this Policy under such lnsolvency Law and (b)
agree not to oppose or object to any efforts by the lnsurer or any lnsured to obtain
relief from any stay or injunction to the extent applicable to the proceeds of this
Policy as a result of the commencement of such proceeding.
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Employment Practices Liability lnsurance
(,.EPL COVERAGE SECTION'}

Notice: Pursuant to Clause 1 of the General Terms and Conditions, the General Terms and
(Sfriliiions are incorporated by reference into, made a part of, and are expressly applicable
to this EPL Coverage Section, unless otherwise explicitly stated to the contrary in either
the General Terms ind Gonditions or in this EPL Coveragie Section. This is a Claims Made
Goverage Section with Defense Costs included in the Designated Separate Limit of Liability
or Designated Shared Limit of Liability.

ln consideration of the payment of the premium, and in reliance upon the statements made
to the lnsurer by Application, which forms a part of this policy, the lnsurer agrees as
follows:

1. INSURING AGREEMENTS

With respect to the lnsuring Agreement and the Defense Provisions of this Clause
1, solely with respect to ClaimC first made during the Policy Period or the Discovery
Period {if applicable) and reported to the lnsurer pursuant to the terms of this policrT,
and subject to the other terms, conditions and limitations of this policy, this EPL
Coverage Section affords the following coverage:

This EPL Coverage Section shall pay the Loss of an lnsured arising from a Glaim
first made again5t such lnsured for any Wrongful Act. Payment of Defense shall be
made in accordance with and subject to Clause 5 of this EPL Coverage Section.

This EPL Coverage Section shall also pay the Loss of a Company arising from any
Claim made against such Company for its actual or alleged liability for any Wrongful
lnternet Activlty of an Employee.

DEFENSE PROVISIONS

The lnsurer does not assume any duty to defend. The lnsurer shall advance Defense
Costs of such Claim, excess of the applicable Retention amount, on a current basis
and, in any event, no later than sixty (6O) days after the receipt of invoices of such
Defense Costs. Selection of counsel to defend a Designated Employment Practices
Claim shall be rnade in accordance with Clause 6 of this EPL Goverage Section.

2. DEFINITIONS

(a) "Designated Employment Practaces Claim" means a Claim:

(il alleging discrimination or Retaliation; or

(ii) that is certified as, or which is seeking certification as, a class action.

(b) "Employment Practices Violation" means any actual or alleged:

(il vwongful dismissal, discharge or termination (either actual or constructive) of
employment, including breach of an implied contract;

(ii) harassment (in.cluding., but .not limited to,. sexual harassment ra/rether "quid
pro. quo",.hostile work environment or other harassment in the workplabe,
including "same-sex" sexual harassment);

(iii) discrimination (including, but not limited to, discrimination based uDon aqe.
gender,.rape, color, natlonal origin, religion, sexual orientation or preiferenEe,
genetic information, pregnancy,-military status or disability);
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(xii)

76

Retaliation (including, but not limited to, lockouts);

employment-related misrepresentation(s) to an Employee of the Company or
applicant for employment with the Company or an Outside Entity;

employment-related libel, slander, humiliation, defamation or invasion of
pnvacy;

rrwongful failure to employ or promote;

ranongful deprivation of career opportunity with the Company, wongful
demolion or negligent Employee evaluation, including, but not limited to, the
giving of negative-or defamatory statements in connection with an employee
reference;

wrongful discipline;

failure to grant tenure;

false arrest or false imprisonment; or

with respect to any of the foregoing items (i) through (xi) of this definition:
negligent hiring, retention, training or supervision, infliction of emotional
disiriss or m-ental anguish, failJre to ilrovide or enforce 'adequate or
consistent corporate policies and procedures, or violation of an individual's
civil rights;

an Employee of a
ployment with a
irectly, indirectly,

(c)

(d)

but only if the Employment Practices Violation relates to
Compairy or an Outside Entity, or applicants for em
Gombany or an Outside Entity, whether committed d
intentionally or unintentionally,

"lndividual lnsured" means any:

(i) Executive of a Company;

(ii) Employee of a Company; or

(iii) Outiide Entity Executive.

"lnsured" means:

(i) an lndividual lnsureds; or

(ai) a Company.

"Company", as defined in General Terms and Conditions Definition {f), shall
be deemed to include the lnsureds' Representative.

Coverage as is afforded under the EPL Coverage Section with respect to a
Claim made against the lnsureds' Representative or any lndividuil lnsured
thereof shall only apply if: (1)such Claim arises out of a covered Claim for a
Wrongful Act actually or allegedly committed by an lnsured (other than the
lnsureds' Representative or an lndividual lnsured thereof); and (2) an lnsured
(other than the lnsureds' Representative or an lndividual lnsured thereof) is
and remains a defendant in the action alonq with such lnsureds'
Representative or any lndividual lnsured thereof.
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(e)

ln all events coverage as is afforded under this EPL Coverage Section with
respect to a Claim- made against the lnsureds' RepresCntative or any
lndividual lnsured thereof shall only apply to Wrongful Acts committed or
allegedly committed after the time that such lnsureds' Representative
becbme an lnsureds' Representative and prior to the time such lnsureds'
Representative ceases to be an lnsureds' Representative.

An entity ceases to be a lnsureds' Representative wtren it ceases to have
Management Control of the Named Entity, either directly, or indirectly
through one or more of its subsidiaries.

"Loss" means damages (including back pay and front pay), judgments, settlements,
pre- and post-judgment interest and Defense Costs; provided, however, Loss shall
not include:

(i) civil or criminal fines or penalties imposed by law;

{ii) taxes;

{iii) anv amounts. for rnirich an lnsured is not financially liable or wtrich are
wiihout legal recourse to an lnsuredi

(iv) emplovment-related benefits, stock options, perquisites, deferred' compensation or any other type of compensation other than salary, wages or
bonus compensation;

(v) any liability or costs incurred by any lnsured to modify any building or
property in order to make said building or property more accessible or
accommodating to any disabled person, or any liability or costs incurred in
connection with any educational, sensitivity or other corporate program,
policy or seminar;

(vi) matters wtrich may be deemed uninsurable under the law pursuant to wtrich
this policy shall be construed.

Defense Gosts shall be provided for items specifically
to subparagraphs (e)(i) through (e)(vi) above of this D
terms, conditions and exclusions of this policy.

excluded from Loss pursuant
efinition, subject to the other

Loss shall specifically include, subject to the other terms, conditions and exclusions
of this EPL Coverage Section, including, but not limited to, Exclusion 3(a) of this
EPL Coverage Section, punitive, exemplary and multiple damages (including the
multiple or liquidated damages awards under thq Age Discrimination in Employment
Act and the Equal Pay Act). The enforceability of the first sentence of this
paragraph shall be governed by such applicable law vrfrich most favors coverage for
punitive, exemplary and multiple damages.

Loss shall also include any reasonable fees and expenses of anv attornev
representing any party wfro has brought a Claim against any lnsured rahere such
fees and expenses are awarded pursuant to a covered judgment against an lnsured
or a covered settlement (consented to by the lnsurer, wtr-ich consent shall not be
unreasonably withheld or denied) to v\hich an lnsured is a party.
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(f)

(g)

(h)

(i)

"Retaliation" means a retaliatory act of an lnsured alleged to be in response to any
of the following activities:

(i) the disclosure or threat of disclosure by an Employee of the Company or an
Outside Entity to a superior or to any governmental agency of any act by an
lnsured wtrich act is alleged to be a violation of any federal, state, local or
foreign law, common oi statutory, or any rule or regulation promulgated
thereunder

(ii) the actual or attempted exercise by an Employee of the Gompany or an
Outside Entity of any right that such Employee has under law, including
riqhts under worker's compensation lavus, the Family and Medical Leave Act,
th"e Americans with Disabilities Act or any other l-aw relating to employee
rights;

(iii) the filinq of anv claim under the Federal False Claims Act or any other
federal,ttate, lo'cal or foreign "wtristle-blower" law; or

(iv) strikes of an Employee of the Company or an Outside Entity.

"Third Party Violation" means any actual gq a!!eged. harassment or unlawful
discriminatidn, as described in subparagraphs 2(b)(ii) and 2(b)(iiil of the definition of
Employment Practices Violation, or -the violation of the,civil rights .of a. person
reldtino to such harassment or discrimination, rniT en such acts are alleged to be
commltted against anyone other than an lndividual lnsured or applicant for
emplovment ilith the Company or an Outside Entity, including, but not limited to,
stuberits, patients, members. customers, vendors and suppliers.

"Wrongful Act" means any actual or alleged:

(i) Employment Practices Violation, or

(ii) Third Party Violation.

(iii) Wrongful lnternet Activity

"Wrongful Internet Activity" means any actual or alleged:

(i) Employment Practices Violation alleged by an Employee; or

(ii) Third Party Violation,

rnf,ren committed by .an Emptoyee by means of the internet, including, but not
limited to, social networking activities, regardless of wtrether such intern-et activity
is during or after work hours or on or off the rrvork premises. For purposes of the
application o{ this.definition,- an individual shall be deemed to be an Employee
regardless of wtrether such individual was acting in his or her capacity as an
Employee.
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3. EXCLUSIONS

Solely with respect to this EPL Goverage Section, the lnsurer shall not be liable to
make any paydrent for that portion of fhe Loss in connection with any Claim made
against an lnsured:

(a) alleging, arising out of, based.upon or attributable to the facts alleg.ed, .o.r !o
tnelame or Re-lated Wrongful Acts alleged or contained in any claim wlrich
has been reported, or in any circumstances of which notice has been given,
under any policy of rntrich this EPL. Coverage Section is a renernral or
replacemdnt of iri wtrole or ir1 part or wtrich it may gucceed in time; provided,
hdwever, that this EXCLUSION (a) shall not apply if a notice of circumstance
uns rejected for lack of specificity under such prior policy;

(b) alleging, arising out of, based upon or attributable to, as of the Gontinuity
Date, any pending or prior:

(i) litigation against an lnsured; or

(ii) EEOC (or similar -state, .local or foreign agency) proceeding or
investigation of an lnsured,

of which the General Counsel (or equivalent position if none) of the Company
had vwitten notice, or alleging any Wrongful Act which is the same or
Related Wronqful Act to thiat alleged in subh pending or prior litigation or
EEOC (or similar state, local or foreign agency) proceeding or investigation;

{c) with respect to an Outside Entity Executive, for any Wrongful Act occurring
prior to the Continuity Date if the lnsured, as of such Continuity Date, knew
br could have reasoriably foreseen that such Wrongful Act could lead to a
Claim under this EPL Coverage Section;

(d) alleging, arising out of, based upon or attributable to any actual or alleged
act -or omission of an lndividual lnsured serving in any capacity, other than as
an Executive or Employee of a Company, or as an Outside Entity Executive
of an Outside Entity;

(e) for bodily injury (not including emotional distress or mental anguish),
sickness, disease, or death of any person, or damage to, loss of use of or
destruction of any tangible property;

(f) for violation{s) of any of the responsibilities, obligations or duties imposed by
the Employee Retirement lncome Security Act of 1974, the Fair Labor
Standards Act (except the Equal Pay Act),. the National Labor Relations Act,
the Worker Adiustment and Retraining Notification Act, the Consolidated
Omnibus Budgel Reconciliation Act, the Occupational Safety and Health Act,
any rules or regulations of the foregoing promulgated thereunder, and
aniendments theieto or any similar federal, state, local or foreign statutory
law or common law

It is acknowledged that Claims for violations of any of the responsibilities,
obligations or duties imposed by "similar federal, state, local or foreign
stat'utory law or commdn law,"'as such quoted ianguage is used in tlie
immediately-preceding paragraph, include, without limitation, any and all
Claims wfrich in wtrole or in part allege, arise out of, are based upon, are
attributable to, or are in any way related to any of the circumstances
described in any of the following:
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(i)

(i i)

the refusal, failure or inability of any lnsured(s) to pay wages or
overtime Fay (or amounts representing such \ qges or overtime pay)
for services rendered or time spent in connection with work related
activities (as opposed to tort-based back pay or front pay damages
for torts other than conversion);

improper deductions from pay taken by any lnsured(sl from any
Employee(sl or purported Employee(s); or

(s)

(h)

provided, however, this exclusion (f) shall not apply to the extent that a
Claim is for Retaliation;

alleging, arising out of, based upon or attribu-table !o an_y obligation pursuant
to any worker's compensation, disability benef its, unemployment
compehsation, unemployment insurance, retirement benefits, social security
benefits or similar law; provided, howeve,r, this exclusion shall not apply to
the extent that a Claim is for Retaliation;

alleging, arising out of, based upon or attributable to any actual or alleged
contractual liability of any lnsured under any express contract or agreement;
provided, however, this exclusion shall not apply to:

(iii ) failure to provide or enforce legally required meal or rest break
periods;

(i) liability wtrich would have attached in the absence of such express
contract or agreement; or

6
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(ii) Defense Costs;

(i) alleqinq, arising out of, based upon or attributable to any Claim brought by a
secilrifr6s holder of i Gompahy, an Outside Entity dr an affiliaie of a
respective Named Entity in their capacity as such in the form of a
shareholder class, direct or derivative action on behalf of such Company,
Outside Entity or affiliate;

(j) for any Wrongful Act(sl of a particular Named Entity, or any lnsured thereof,
which occurred prior to the applicable Prior Acts Date for such Named Entity
as set forth in the respective Program Participants Endorsement.

Notwithstanding the foregoing, this Exclusion (j) shall not apply to any
Gompany, or its respective lndividual lnsureds, formed prior to the Prior Acts
Date for the purpose of Jacilitating the acquisitibn of another Gompany;
provided, further, that the lnsurer shall not be liable to make any paymeht filr
Loss in connection with any Claim_1nadg against any lnsured alleging any
Wrongful Act occurring prioi to the Prior ActS Date if bny lnsured krievilthat'
such Wrongful Act would lead to a Claim under this policy.

For the purpose of determining the applicability of the foregoing Exclusions, other
than exclusions 3(b) and.3(c), the facts pertaining to and knorn/edge possessed by
any lnsured shall not be imputed to any other lnsured.
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RETENTION CLAUSE

The following provision shall apply in addition to the provisions of Clause 5.
RETENTION CLAUSE of the General Terms and Gonditions:

The lnsurer shall onlv be liable for the amount of Loss arising from a Claim which is
in excess of the apblicable Retention amount stated in ltem 6 of the respective
Prooram Participanis Endorsement for this EPL Coverage Section, such Retention
amdunt to be 6orne by the Company or the lnsureds and shall remain uninsured,
with regard to all:

(a) lndemnifiable Loss; or

(b) Loss of the ComPanY.

A sinqle Retention amount shall apply to Loss arising from all Claims alleging the
same-Wrongful Act or Related Wrongful Acts.

It is further understood and agreed that in the event the Gompany does not in fact
oav an applicable Retention Emount due to any reason, then the lnsurer shall
bommenie advancing Defense Costs and pay any other covered Loss within the
Retention; provided,- however, except in the event of Financial lnsolvency, the
lnsurer snatt Ue entitled to recover thd amount of Defense Costs and any other Loss
advanced within the Retention f rom the Company pursuant to Clause 10.
SUBROGATION of the General Terms and Conditions.

DEFENSE COSTS, SETTLEMENTS. JUDGMENTS (INCLUDING THE ADVANCEMENT
OF DEFENSE COSTSI

The tnsurer does not assume any duty to defend. The Insureds shall defend and
contest any Claim made against them.

The Insurer shall advance Defense Costs on a current basis and, in any event, no
later than sixty (6O) days after receipt of invoices of such Defense Costs. Such
advanced payments by the lnsurer shall be repaid to the lnsurer by. the lnsureds or
the Compiny, severally according to their respective interests, in the event and to
the extent that the ln5ureds or the Company shall not be entitled under the terms
and conditions of this EPL Coverage Section to payment of such Loss.

The lnsureds shall not admit or assume any liability, enter into any settlement
aqreement, stipulate to any judgment, or incur any Defense Costs in excess of the
REtention withbut the prior'ranitten consent of the Insurer. Only those settlements,
stioulated iudqments and Defense Costs in excess of the Retention wtrich have
bebn cons6nt;d to by the lnsurer, in writing, shall be recoverable as Loss under the
terms of this EPL Goveraqe Section. The lnsurer's consent shall not be
unreasonably withheld, provided that the lnsurer shall be entitled to fully and
effectively associate in the defense and negotiation of any settlement of any Claim
in excess'of the Retention, and provided further that in all events the lnsurer may
withhold consent to any settlement, stipulated judgment or Defense Costs in excess
of the Retention, or any portion thereof, to the extent such Loss is not covered
under the terms of this EPL Coverage Section.

The lnsurer shall have the right to effectively associate with the Company in the
defense of any Claim that appears reasonably likely to involve the lnsurer, including,
but not limited to, negotiating a settlement. The Company and the lnsureds shall
give.the Insurer full cooperation and such information as the lnsurer may reasonably
requrre.

7
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The failure of any lndividual lnsured to give the lnsurer cooperation arld information
as required abovb shall not impair the iights of any other lndividual lnsured under
this policy.

PRE-AUTHOR!ZED DEFENSE ATTORNEYS FOR DESIGNATED EMPLOYMENT
PRACTICES CLAIMS

This Clause 6 applies only to Designated Employment Practices Claims.

Affixed as Appendix B hereto and made a part of this EPL Coverage Section is a list
of Panel Coun'sel law firms ("Panel Counsel Firms"l from which a selection of legal
counsel shall be made to conduct the defense of any Designated Employment
Practices Claim against an lnsured pursuant to the terms set forth in this Clause.

The selection of the Panel Counsel Firm shall be from the list of Panel Gounsel Firms
designated for the type of Claim and be either:

(a) from the jurisdiction in wtrich the Designated Employment Practices Claim is
brought; or

(b) from the state indicated in ltem 1 of the Program Participants Endorsement
as the mailing address for the respective Named Entity.

ln the event a Designated Employment Practices Claim is brought in a jurisdiction
not included on the appropriate list, the selection shall be made from a listed
iurisdiction wtrich is the nearest geographic jurisdiction to either where the
besignated Employment Practices Claim is maintained or where the corporate
headquarters or- state of formation of the respective Named Entity is located. ln
such instance, however, the lnsurer may, if at the unitten request of the respective
Named Entity or the lnsureds' Representative, asslgn a non- Panel Counsel Firm of
the lnsurer's choice in the jurisdiction in which the Designated Employment
Practices Claim is brought to function as "local counsel" on the Designated
Employment Practices Gliim to assist the Panel Counsel Firm wtrich will function as
"lead iounsel" in conducting the defense of the Designated Employment Practices
Claim.

With the express prior vwitten consent of the lnsurer, an lnsured may select a Panel
Counsel Firm different from that selected by other lnsured defendants if such
selection is required due to an actual conflict of interest or is otherwise reasonably
justifiable.

The list of Panel Gounsel Firms may be amended from time to time by the lnsurer.
Hovr€ver, no change shall be made during the Policy Period to the Panel Gounsel
Firms listed in Appendix B without the eonsent of the lnsureds' Representative.

VThe balance of this page is intentionally left blank. "
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Fiduciary Liability lnsurance
("FLI COVERAGE SECTION")

Notice: Pursuant to Clause 1 of the General Terms and Conditions, the General Terms and
Gitlii:ons are incorporated by reference into, made a part of, and are expressly applicable
to this FLI Coverage Section, unless otherwise explicitly stated to the contrary in eithe_r-the
General Terms ana Conditions or in this FLI Coverage Section. This is a Claims Made
Coverage Section with Defense Costs included in the Designated Separate Limit of Liability
or Desilnated Shared Limit of Liability.

ln consideration of the payment of the premium, and in reliance upon the statements made
to the lnsurer bV Application, wtrich forms a part of this policy, the lnsurer agrees as
follorrus:

1. INSURING AGREEMENTS

Coverage.for Loss under this policy is provided solely with respect to: {i) Claims first
made against an lnsured; (ii) Voluntary Gompliance Losses first ascertained by or
assesse-d against an lnsured; and (iii) Pension Grises first occurring, in each such
event, during the Policy Period or any applicable Discovery Period and reported to
the lnsurer -as required by this policy. Claims that are fact-finding investigations
rn/rich do not allege a Wrongful Act and Claims that are lnternal Appeals shall each
be deemed first made wtreh they are reported. Subject to the foregoing and the
other terms, conditions, and limitations of this policy, this policy affords the
following coverage:

A. lndividual lnsured Coverage

This policy shall pay the Loss of any lndividual lnsured that no Company or
Plan has indemnified or paid that arises from any Glaim:

(1) made against such lndividual lnsured for any Wrongful Act of such
lndividual lnsured; or

l2l that is a fact-finding investigation wtrich does not allege in writing a,
Wrongful Act or that is an lnternal Appeal, if an lnsured elects to give.
notrce.

B. lndividuallnsuredlndemnificationGoverage

This policy shall pay the Loss of a Company or Plan that arises from any' Claim:

. (1) 
ilefl"",oryj'lLTurtly#0,'idud 

lnsured for any Wronsful Act of such

l2l that is a fact:finding investigation wtrich does not allege in rrwiting a
Wrongful Act or that is an lnternal Appeal, if an lnsureil elects to give

, notice;

but only to the extent that such Gompany or Plan.has indemnified such Loss
of, or paid such Loss on,behalf of , the lndividual Insured.

C. Gompany And Plan Coverage

This policy shall pay the Loss of any Company or Plan arising from any' Claim:

( 1' 
. Hf$"rfffi';:l:nf !'i:S' 3 lV # f; 'f,1" "'"[,?'lIn 

Hi"! g:ii tT,"?:ii",l
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l2l that is a fact-finding investigation wtrich does not allege .in rariting a
Wrongful Act or thJt is an lnternal Appeal, if an Insured elects to give
notice.

Voluntary Compliance Loss Goverage

This oolicv shall oav anv Voluntary Compliance Loss first ascertained by or
asibised bgainst an lnsJred, subje-ct to the aggregate sublimit of liability set
forth on the Declarations.

The oavment of anv Voluntarv Gompliance Loss under this policy shall not
raraivb any of the lnsurer's rig.his under this polic-y or at law,_including in.the
event that circumstances g-iving rise to such Voluntary Compliance Loss
result in a Claim.

Pension CrisisFund Coverage

84

D

2.

E

This oolicv shall pav the Pension
tnsurbd's bggregaiar6ublimit of liabil
Pension CribisFund set forth in
endorsement).

Crisis Loss of a Company up to the
itv for all Pension Crisis Loss under the
ihe Declarations (as amended by this

The payment of any Pension Crisis Loss under this policy sh.all not waive any
of th'e lhsurer's rigtits under this policy or at law including i.n thg-e-vent that
circumstances girTing rise to such Pension Crisis Loss result in a Claim.

DEFENSE.AGREEMENT .

The Insurer does not assume any duty to defend a Claim. The lnsurer shall advance
Defense Costs on a current basis ar1d,-in any_event, no later than sixty (6O). days
after the receipt of invoices of such Defense Costs, subject to the other.provisions
of this FLI Corierage Section. Such advgnce payments by the lnsurer shall be repaid
to the lnsurer by Ihe lnsureds, severally according,. to their respective interests, in-

the event and trjr the extent that the Insureds shall not be entitled to payment of
such Loss under the terms and conditions of this FLI Coverage Section.

Selection of counsel to defend a Claim shall be made in accordance with Clause 8
of this FLI Coverage Section (if applicable).

The lnsureds shall not admit or assume any liability, enter into any settlement
aqreement, stipulate to anv iudgment, or incur any Defense Costs without the prior
raFitten coriseni of the lnlrirerl Only those settlements, stipulated judgments and
Defense Costs wtrich have been consented to in vrniting by the lnsurer shall be
recoverable as Loss under the terms of this FLI Coverage Section, such consent not
to be unreasonably withheld.

The lnsureds shall give the lnsurer full cooperation and such information as the
lnsurer may reasonably require.

Notwithstanding the provisions above, if all lnsured defendants are able to dispose
of all Glaims rnliicfr aie subject to one Retention (inclusive of Defense Costs) fdr an
amount not exceeding the Retention, then the lnsurer's consent shall not be
required for such disposition.

Notwithstanding the provisions above, the failure of any lnsured to give the lnsurer
cooperation anil information as it may reasonably require shall not impair the rights
of any lndividual lnsured under this policy.

2
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3. DEFINITIONS

{a) "Benefits" means any obligation under a Plan to a participant or beneficiary under a
Plan which is a payment of money or property, or the grant of a privilege, right,
option or perquisite.

(b) "Breach of Fiduciary Duty" means a violation of the responsibilities, obligations or
duties imposed upon lnsureds by ERISA.

(c) "Gafeteria Plan" means a plan as defined in Section 125 of the lnternal Revenue
Code of 1986, as amended or a plan from which the participants may choose
among two or more benefits consisting of cash and qualified benefits.

(d) "CAP Penalties" means fines, penalties, sanctions, voluntary correction fees,
compliance fees or user fees assessed against or collected from an lnsured by the
lnteinal Revenue Service ("lRS") pursuant to a written agreement to correct an
inadvertent Plan defect under an Employee Plans Compliance Resolution System,
provided that such agreement to correct such Plan defect was entered into in
rnnitinq by the lnsured with the IRS during the Policy Period (or during the policy
period of a policy issued by the Insurer of wttich this FLI Coverage Section is a
continuous renerrual).

(e) "Claim," solely with respect to this FLI Coverage Section shall also mean, (i) aly
fact-finding investigation, ri*rether or not a Wrongful Act is alleged, by !lf_ U._9..
Department of Labor ("DOL") or the Pension Benefit Guaranty Corporation ("PBGC")
or bny similar governmental authority located outside the United States, including,
but riot limitet to the United Kingdom's Pensions Ombudsman or Pensioris
Regulator; or (ii) any lnternal Appeal.

(f) "Company," solely with respect to this FLI Coverage Section shall also mean, in any
Foreign Jurisdiction, a Trustee Gompany:

(g) "Consulting Fees" means fees charged by a third party actuary, benefits consultant
or accountant resulting solely from the correction of an actual or potential Breach of '
Fiduciary Duty, but excluding any fees, costs or expenses associated with:

(i) a Plan audit; or

tii) identifying, finding or assessing such Breach of Fiduciary Dut!.

(h) "Covered Penalties" means solely in connection with a Plan:

(i) the 5% or less civil penalty imposed upon an lnsured under Section 5O2(i) of
ERISA;

(ii) the 20% or less civil penalty imposed upon an lnsured under Section 502(l)
of ERISA, with respect to a covered settlement or judgment;

(iii) the civil fines and penalties assessed against an lnsured by either the United
Kingdom's Pensions Ombudsman or the Pensions Regulator or any successor
body thereto;

(iv) Voluntary Gompliance Loss subject to the sublimit of liability set forth in the
Limit of Liability Clause of this FLI Coverage Section;

{v) the civil penalties under Section 502(c) of ERISA, other than penalties under
the Pension Protection Act, subject to the sublimit of liability set forth in the
Limit of Liability Clause of this FLI Coverage Section ("Section 5O2(c)
Penalties" );

3
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(k)

(i)

(i)

fl)

(m)

(vi) the civil penalties under the Pension Protection Act of 2O06, subjgct to the
sublimit bf tiaUititv set forth in the Limit of Liability Clause of this FLI
Coverage Section ("Pension Protection Act Penalties");

(vii) HIPAA Penalties, subject to the sublimit of liability set forth in the Limit of
Liability Clause of this FLI Coverage Section;

(viii) The civil penalties imposed under rules and regulations (including interim final
rules and'regulationsi provided by gov_ernmeni-al agenc_ies_(inclucling the U.S.
Deoartmentbf Health and Human Services, the U.S. Department of the
Trdasury, the U.S. lnternal Revenue Service (:lRS"), and the DOL, t[e Office
of Coniumer lnformation and lnsurance Oversight, and the Employee
Benefits Securitv Administration), for inadvertent viblations by an lnsured of
Health Care Ref6rm Law, subiect to the sublimit of liabilitv set forth in the
Limit of Liability Clause of this FLI Coverage Section ("Health Care Reform
Penalties"); and

(ix) the 15% or less tax penalty imposed upon an lnsured under Section 4975 of
the lnternal Revenue Code of 1986, with respect to covered judgments,
subiect to the sublimit of liability set forth in the Limit of Liability Clause of
this-FLl Coverage Section ("Section 4975 Penalties").

"Defense Costs" means reasonable attorney's fees, costs or expenses consented to
in writinq by the lnsurer resulting solely from the correction of an actual or potential
Breach d'f Fiduciary Duty, but excluding any fees,.costs and expenses associated
with finding or asiessin! such Breach bf Fiduciary Duty and any compensation of
lndividual lnsureds.

"Delinquent Filer Penalties" means penalties assessed by the "DOL" or the IRS
under d Delinquent Filer Voluntary Compliance Program for inadvertent failure to file
Form 550O, piovided that the failure to file such- Form 55O0 occurred during the
Policy Period (or during the policy period of a policy issued by the lnsurer of u,hich
this FLI Goverage Section is a continuous renewal).

"Dependent Care Assistance Program" means a dependent cale assistance program
as defined in Section 129 of the Internal Revenue Code of 1986. as amended,

"Employee Benefit Law" means ERISA or any similar common or statutory law of
the United States of America, Canada or any state or other jurisdiction anywhere in
the world to which a Plan is subject. Solely with respect to subparagraph 3(cc)(ii) of
the Definition of Wrongful Act in this FLI Coverage Section, Employee Benefit Law
shall also include HIPAA Privacy Regulations and any larns concerning
unemployment insurance, Social Security, government-mandated disability benefits
or similar law. Except as provided in the previous sentence, Employee Benefit Law
shall not include any law concerning norkers' compensation, unemployment
insurance, Social Security, government-mandated disability benefits or similar law.

Case 5:18-cv-00388-TES Document 133 Filed 01/16/19 Page 64 of 115
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"ERISA:' means the Employee Retirernent lncome Security Act of 1974 (including,
but not limited to, amendments relating to the Consolidated Omnibus Budget
Reconciliation Act of 1985, the Health lnsurance Portability and Accountability Act
of 1996, the Newborns' and Mothers' Health Protection Act of 1996, the Mental
Health Paritv Act of 1996, and the Women's Health and Cancer Riqhts Act of
1998, the Pension Protection Act of 20O6 and the Health Gare Rdform Law),
including any amendment or revision thereto.

4
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(n)

(o)

(p)

(q)

(r)

(t)

(u)
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"ESOP" means any employee stock onrnership. plan as defined in ERISA, or. .any
otfter plan unO-er-w6ich inveistments are made primarily in securities of or issued by:-
(iI the Company; (ii) any acquired Subsidiary; . or (iii) any. Parent of any acquired
SirtsiOiiry, br rnirose asiqts bt any^ time within twelve (12).months prior-to the
inieptioniaie of this FLI Coverage'Section were comprised of ten percent (10%) or
more of securities of:

(1) the Company;

(21 any acquired Subsidiary; or

(3) any parent of any acquired Subsidiary.

"Fiduciarv" means a fiduciary as defined in an Employee Benefit Law (if applicable),
with resobct to a Plan, or a berson or entity wtro exercises discretionary control as
respectd the management of a Plan or the disposition of its assets.

"Frinqe Benefit" means any plan or benefit described in Section 132 of the lnternal
Revefiue Code of 1 986, as.dmended.

"Health Care Reform Law" means the Patient Protection and Affordable Care Act
and the Health Care and Education Reconciliation Act of 2010'

"HIPAA Penalties" means civil money penalties imposed upon an lnsured for
violation of HIPAA Privacy Regulations.

"HIPAA Privacy Regulations" means th_e^ privacy provisions of the Health lnsurance
Portability and Accduntability Act of 1996 and any amendments thereto.

"lndividual lnsured" means any:

(i) past, present or future natural person.director, officer, ggv€rnol, general
ilartntir, management committee member, Pension Ove-rsight Committee
Member, mem5er of the board of managers or employee of a Company or, if
applicable, of a Plan, and as to all of the above in his or her capacity as a
Fiduciary, administrator or trustee of a Plan; or

(ii) past, present or future natural persgr_1 in a position equivalent to a^position
iisted'in subparagaph (i) of this Definition (t) in the event that the Company
is operating in a Foreign Jurisdiction.

"lnsured" means:

(i) any lndividual lnsured;

(ii) any Plan;

(iii) the Company;

{iv) any Pension Oversight Committee;

(v) Trustee Gompany; or

(vi) any other person or entity in his, her or its capacity as a Fiduciary,
administrator or trustee of a Plan and included in the Definition of lnsured by
specific rruritten endorsement attached to this FLI Coverage Section.

5
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(ii)

(iii)

(iv)

(v)

(vi)

(vii)

88

(w)

(v)

(x)

"lnternal Appeal" means _aQ gppgql of an adverse benefits determination by .an
lnsured puisuant to the DOL's claim procedure regulation at 29 C.F.R. Section
2560.503-1(h) or similar claim procedures pursuant to applicable law.

"Loss" means damaqes, iudgments {including pre and post-judgment interest on a
covered iudoment),- setilements, Defense Costs, Voluntary Compliance Loss,
Pension 'Criiis Loss and Govered Penalties; provided, however, Loss shall not
include:

(il civil or criminal fines or penalties imposed by law (other than Covered
Penalties);

taxes or tax penalties;

Cleanup costs relating to hazardous materials, pollution or product defects;

Wages, tips and commissions;

anv amount for which an lnsured is not financially liable or udrich . is without
legal recourse to the lnsured;

Benefits, or that portion of any settlement or award in an amount equal to
such Benefits, unless and to the extent that recovery of such Benefits is
based upon a covered Wrongful Act and is payable as a personal obligation
of an lhdividual lnsured; p?ovided hovrever, that Loss shall include a
monetarv award in, or fund for settling, a Claim against any lnsured to the
extent it'alleges a loss to a Plan or loss in the actual accounts of participants
in a Plan by ieason of a change in value of the investments held by thal Plan,
including, 6ut not limited to, -the securities of the particular Named Entity,
reqardlels of vrf,rether the amounts sought in such Claim have been
ch-aracterized by plaintiffs as "benefits" or held by a court to be "benefits";
or

amounts which may be deemed uninsurable under the law pursuant to which
this policy shall be construed.

Defense Costs shall be provided for items specifically excluded from Loss pursuant
to subparagfqphs (w)(i) through (w)-(v) above of this Definition, subject to the other
terms, conditions and exclusions of this FLI Coverage Section.

Where permitted by law, Loss shall specifically include {subject to the policy's other
terms. conditions and exclusions, including, but not limited to, exclusions 5(a) and
5(b) of this FLI Coverage Section), punitive or exemplary damages or the multiplied
portion of multiplied damages imposed upon any lnsured. The enforceability of this
paragraph shall be governed by such applicable law wltich most favors coverage for
punitive, exemplary and multiple damages.

Loss shall include Voluntary Gompliance Loss.

"Managed Care Services" means the administration or management of a health
care, .fharmaceutical,. vision or de.ntal. Plan utilizing cost control mechanisms,
including, but not limited to utilization reviery case management, disease
management, pharmacy management, the use of a preferred provider medical,
vision or dental network, or a health maintenance organization.'
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(y)

lz)

(aa)

(bb) "Pension Crisis Loss" has the
Appendix attached to this policy

(cc)

(dd)

(ee)

(ff)

"Pension CrisisFund " means the aggregate
Declarations (as amended by this endorsement)
aggregate for all Pension Crises first occurring
aDplicable Discovery Period.

89

sublimit of liability set forth in the
for all Pension Crisis Loss in the
during the Policy Period or any

meaning set forth in the Pension CrisisFundtnn

"Non-qualified Plan" means any of the following plans for a select group of
management or highly compensated directors, officers or employees: deferred
compensation plan, supplemental executive retirement plan, top-hat plan or excess
benefit plan.

"Pension Crisis" has the meaning set forth in the Pension CrisisFundsM Appendix
attached to this policy.

slut

"Pension Oversight Committee" means any pension oversight committee duly
formed by a TruCtee Company and duly appointed to act as a trustee of the Plan or
acting as a constructive trustee of the Plan.

"Pension Oversight Committee Member" means any duly elected or appointed
member of a Pension Oversight Committee.

"Pension Plan" means a pension plan as defined in any Employee Benelit Law.

"Plan" means automatically any plan, fund, trust or program (including, but not
limited to, any plan, fund, trust or program considered or created by thaparticular
Named Entity during the Policy Period. any |RA-based Plan, Welfare Plan, Cafeteria
Plan, Dependent Care Assistance Program, Fringe Benefit, Non-qualified Plan, or
qualified Pension Plan), established anywhere in the vrrorld, wtrich was, is or shall be
sponsored solely by the Company, or sponsored jointly by the Company and a labor
organization, solely for the benefit of the employees or the directors and officers of
the Company, subject to the provisions set forth below:

(i) if such Plan is a Pension Plan, other than an ESOP or Pension Plan described
in subparagraphs (ff)(iv) below, then the particular Named Entity shall
provide \Mitten notice of such Plan to the lnsurer prior to the inception date
of this FLI Coverage Section, unless such Plan was already covered under a
polic.y issued by the tnsurer of vrhich this FLI Coverage Section is a
continuous renewal;

(ii) if such Plan rnns sold, spun-off or terminated prior to the inception date of
this FLI Coverage Section the particular Named Entity shall have provided
written notice of such sale, spin-off or termination to the lnsurer pribr to the
inception date of this FLI Coverage Section and pay any required premium
relating to such Plgn,-unless such sale, .spin-off or termination haci already
been leported to the lnsurer under a policy issued by the lnsurer of wfrich'
this FLI Coverage Section is a continuous renewal;

(iii) if such Plan is sold, spun-off or terminated during the Policy Period, the
particular Named Entity shall provide ranitten noticebf such saie, spin-off or
termination to the lnsurer prior to the end of the Policy Period;

(iv) if such Plan is an ESOP, stock g.ption plan or stock based compensation plan,
this FLI Coverage Section shall only provide coverage for sirch plan upon
written notice of such Plan to the lniurer,-payment o{-any required bremium,
and such Plan has been added to the Definition of Plan' by bpecific written
endorsement attached to this policy; or

7
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(gg)

(hh)

(ii)

(jj )

(kk)

(v) if such Plan is a Pension Plan {other than an ESOP) a1d ls acquired during the
Policv Period as a result of the particular Named Entity's acquisition of a

Subsidiary, then this FLI Goverale Section shall apply to. such Pla.n (but
iotetv with' resnect to anv Wronqful Act occurring after the date of such
iiquisition). Ttie particulg.i Named-Entity shall proVide the lnsurer with full
particulars of such new Plan before the end of the Policy Period.

The Definition of Plan shall also include: the following government-mandated
progr-ms: unemployment insurance,-social Security or disability benefits, but. solely
iniin" resoect to a Wrongful Act defined in subpiragraph (ii) of the Definition of
Wronoful Act in this FLf Coverage Section; and any other plan, fund or program
raf,ricl-iis included in the Definition of Plan by specific written endorsement attached
to this FLI Coverage Section

ln no event, however, shall the definition of Plan include (i) a1y pl-an_of an Affiliated
Entity; or {iil any multiemployer plan as defined in Employee Benefit Law.

"section 5O2(c)" means the civil penalties under Section 5O2(c) of ERISA, other
than penalties under the Pension Protection Act.

"Trustee Company" means a corporate trustee company that is:

(i) established bv a Company formed and operating in a Foreign Jurisdiction, or
any predecessor of such Company, and

(ii) duly appointed to act as a , trustee of a Plan in a Foreign Jurisdiction and
sponsored solely by such GomPanY.

"UK Fines and Penalties" means civil fines and penalties assessed against an
lnsured bv either the Pensions Ombudsman appointed by the Secretary of State for
Social Seivices in the United Kinqdom, by the Occupational Pensions Regulatory
Authority in the United Kingdom, by the Pensions Regulator in the United Kingdom.
or any successor body ihereto, subject to the other terms, conditions and
excluslons of this FLI Coverage Section.

"Voluntary Compliance Loss" means fines, penalties, -sanctions, and reasonable
fees, cost-s or ilxpenses related to the assessment of or correction of a Plan's
non-compliance in'accordance with any Voluntary Compliance Program and which
are incuried during the Policy Period {or during the policy period of a policy issued
bv the lnsurer of ratrich this policy is a contintious renewal). Voluntary Compliance
L6ss shall not include any compensation of any lndividual lnsureds or any employee
of an lnsured.

"Voluntary Compliance Program" means any voluntary compliance resolution
program rir similar voluntary settlement program administered by the DOL, lRS,
PBGC or other similar qovernmental authority or any similar program administered
by any governmental authority located outside the United States of America, to
cdrreit any inadvertent non-compliance by a Plan, including, but not limited to:

(i) Employee Plans Compliance Resolution System;

(ii) Delinquent Filer Voluntary Compliance Program;

(iii) VoluntaryFiduciaryCorrectionProgram;

(iv) Premium Compliance Evaluation Program; and

(v) Participant Notice Voluntary Correction Program.

8
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"Voluntary Fiduciary Correction Loss" .means _{a-r-nqges, D-efense Costs and
Consultin! Fees incdrred in connection with the DOL Voluntary Fid.uciary Correction
Proqram a's set forth in the Federal Register, resulting from an'inadvertent Breach of
Fidriciarv Duty occurring during the Pblicy Period (oi during the policy period of a
oolicv is'sued 

'bv the lnturer o-f which this FLI Coveraqe Section is a continuous
i.enevrnt), provirled that such compliance with the DOL's Voluntary Fiduciary
Correcti'6n'Program results in the lnbured obt_aining a "No Action" letter from the
DOL; provided, however, Voluntary Fiduciary Gorrection Loss shall not include:

(i) civil or criminal fines or penalties imposed by law;

(ii) punitive or exemplary damages;

(iii) the multiplied portion of multiplied damages;

(iv) taxes or tax Penalties;

(v) any amount for wfrich an lnsured is not financially liable or which is without
legal recourse to the lnsured;

(vi)

(vii)

(viii)

Benelits, or that portion of damages equal to such Benefits;

matters of which the lnsured had knowledge prior to the inception date of
this FLI Coverage Section or the first policy issued by the lnsurer to the
particular Nameil Entity of which this FLI Goverage Section is a continuous
renewal; or

matters rrufrich may be deemed uninsurable under the law pursuant to wtrich
this policy shall be construed.

"Welfare Plan" means a welfare plan as defined in Employee Benefit Law.

"Wrongful Act" means:

(il a violation of any of the responsibilities, obligations or duties imposed upon i'
Fiduciaries by Employee Benefit Law with respect to a Plan; including, but. not limited to, the improper selection of or inadequate monitoring of
third-party service providers; or any mattqr claimed against an lnsured solely
by reason of his, her or its status as a Fiduciary, but only with respect to a
Plan;

(ii) any act, ertor or omission solely in the performance of one or more of the
following administrative duties or activities, but only with respect to a Plan:

(1) counseling employees, participants and beneficiaries;

l2l providing interpretations;

(3) handling of records;

l4l actlvities effecting enrollment, termination or cancellation of
employees, participants and beneficiaries under the Plan;

(5) complying with HIPAA Privacy Regulations; or

I
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(6) in a settlor capacity;

or any matter claimed against an lnsured solely by rejrFon of.his, her or its
status as an administrator, but only with respect to a Plan; and

(iii) as respects an lndividual lnsured, any matter claimed against him or her
arisinj out of his or her service as a Fiduciary or administrator of any
multiemployer plan as defined by ERISA, but only if such service is at the
specific'ra,ritteri request or directibn of the Compariy and such mu-ltiemployer
pian is added by specific written endorsement attached to this FLI Coverage
Section, identified as a multiemployer plan and any required premium is paid.
ln no event shall coverage under this FLI Coverage Section extend to a Claim
aqainst a multiemployer-plan itself, its contributing employer(s) or any other
fiduciaries or administrators of such plan, other than an lndividual lnsured.

WORLDWIDE EXTENSION

For Claims made and maintained in a Foreign Jurisdiction for Wrongful Acts
committed in such Foreiqn Jurisdiction, the lndurer shall apply to such Claims the
provisions of the ForeignPolicy in the Foreign Jurisdictionthat are more favorable to
buch lnsured in the Foreign Jurisdiction; provided, however, this paragraph shall
applv onlv to provisions more favorable by virtue of insuring clauses, extensions,
dbiiriitions, exclusions, pre-authorized securities or other defense counsel, discovery
or extended reporting period, notice and aqthority, dispute resolution process or
order of payments provisions, if any, of the Foreign ?olicy when compared to the
same or'similar clauses of this FLI Coverage Sectioh. This paragraph shall not apply
to excess provisions or policy provisions that address non-renewal, duty to defend,
defense within or without limits, taxes, claims made and reported provisions or any
other provision of this policy intended to govern coverage worldwide.

All premiums, limits, retentions, Loss and other amounts under this FLI Coverage
Section are expressed and payable in the currency of the United States of America.
lf judgment is rendered, settlement is denominated or other elements of Loss are
stateai or incurred in a currency other than United States of America dollars,
payment of covered Loss due under this FLI Coverage Section (subject to the terms,
conditions and limitations of this FLI Coverage Section) will be made either in such
other currency {at the option of the lnsurer and if agreeable to the particular Named
Entity) or, in United States of America dollars, at the rate of exchange published in '
The Wall Street Journal on the date the lnsurer's obligation to pay such Loss is
ffiblishedonsuchdatethenextpublication'daieofTheWall
Street Journal).

EXCLUSIONS

Solely with respect to this FLI Goverage Section, the lnsurer shall not be liable to
make any payment for Loss in connection with that portion of any Glaim made
against an lnsured:

(a) arising out of, based upon or attributable to the gaining of any personal profit
or advantage to \ /hich any final hon-appealable adjudication adverse to the
lnsured in the underlying action establishes that the lnsured \ ras not legally
entitled; provided, however, this exclusion shall not apply to Defense Cbstb
incurred prior to such final non-appealable adjudication.

5.
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(b)

(c)

(d)

(e)

(f)

(s)

(h)

(i)

arising out of, based upon or attributable to the committing of any deliberate
criminial or deliberate fraudulent act, or any knowing or willful violation of
anv statute, rule or law, including, but not limited to Employee Benefit Law
bv-the lnsured if any final non-apbealable adjudication adverse to the lnsured
in the underlying 

' action establishes that such criminal or deliberate
fraudulent act 'wal committed; provided, however, this exclusion shall not
apply to Defense Costs incurred prior to such final non-appealable
adjudication.

for discrimination in violation of any law; provided, however, this exclusion
shall not apply to discrimination in violation of Employee Benefit Law;

alleging, arising out of, based upon or attributable to the facts alleg_ed, 9r.t.o
the same or Rdlated Wrongful Act alleged or contained, in any Claim vftich
has been reported, or in any circumstahces of wttich notice-has been given,
under any 'policy of wtrich this FLI Coverage Section is a renewal or
replacemdnt of iri whole or part or rnhich it may succeed in time; provided,
h6wever, that this EXCLUSION (d) shall not apply if a notice of circumstance
was rejected for lack of specificity under such prior policy;

alleging, arising out of , based upon or attributable to, as of the Continuity
Date, any pending or prior:

(i) litigation against an tnsured; or

(ii) administrative or regulatory proceeding or investigation of an lnsured,

of wfrich an lnsured had notice, or alleging or derived from the same or
essentially the same facts as alleged in such pending or prior litigation or
administritive or regulatory proceeding or investigation;

for failure to fund a Plan in accordance with Employee Benefit Law or the
Plan instrument, or the failure to collect contributions owed to the Plan;
provided, however, this exclusion shall not apply to:

(i) Defense Costs; or

{ii) the portion of Loss that is payable as a personal obligation or an
Individual Insured;

for bodily injury, sickness, disease, death or emotional distress of any
person, or damage to, loss of use of or destruction of any tangible property;
provided, howeier, this exclusion shall not apply to (i) Defense Costs
incurred in the defense of a Claim for Breach of Fiduciary Duty; or (ii) the
coverage afforded under Clause 11(C), Managed Care Coverage.

alleging, arising out of, based upon or attributable to any Wrongful Act as
respects the Plan taking place at any time when the Compahy did not
sponsor such Plan or when the lndividual lnsured was not a Fiduciary,
administrator, trustee, director(s), officer(sl or employee of the Company or,
if applicable, a Plan; or

for any Wrongful Act(s) of a particular Named Entity, or any lnsured thereof,
wtrich occurred prior to the applicable Prior Acts Date for such Named Entity
as set forth in the respective Program Participants Endorsement.

11
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Notwithstanding the foregoing, this Exclusion (i) shall not apply to any
Companv, or itd respective lndividual lnsureds, formed prior to the Prior Acts
Date'for-the purpose of facilitating the acquisition of another Company;
provided, further, that the lnsurer sh-all not be liable to make any payment for
Loss in connection with any Claim made against any lnsured alleging any
Wrongful Act occurring prior to the Prior Acts Date if any lnsured knew that
such Wrongful Act woitit lead to a Claim under this policy.

For the purpose of determining the applicability of the foregoing Exclusions, other
than exilus'ions 5(d) and 5{e) ihe facts pertaining to and knorMedge possessed by
any lnsured shall not be imputed to any other lnsured'

LIMIT OF LIABILITY

The following provision shall apply in addition to the provisions of Clause 4. LIMIT
OF LIABILITY of the General Terms and Conditions:

VOLUNTARY COMPLIANCE LOSS SUBLIMIT OF LIABILITY

The maximum limit of the lnsurer's liability for all Voluntary Compliance Loss
occurring during the Policy Period or the Discovery Period (if applicable), in the
aqqreqaie, shail be the ambunt set forth in ltem 3(c) of each Program Participants
EidorEement ("Voluntarv Compliance Loss Sublimit of Liability"). The Voluntary
Compliance Loss Sublimit of Liability shall be part of, and not in addition to,-the-
Desiinated Policy Aggregate Limit of Liability or any Designated Separate Limit of
Liabiliry or Desidnateci Shared Limit of Liability applicable to this FLI Coverage
Section, and shEll in no way serve to increase the lnsurer's Designated Policy
Aqqreqate Limit of Liability or any Designated Separate Limit of Liability or
DE5ignated Shared Limit of Liability as stated therein.

HIPAA PENALTIES SUBLIMIT OF LIABILITY

The maximum limit of the lnsurer's liability for all HIPAA Penalties, in the aggregate,
shall be the amount set forth in ltem 3(d) of each Program Participants Endorsement
("H|PAA Penalties Sublimit of Liability"). The HIPAA Penalties Sublimit of Liability
shall be part of, and not in addition to, the Designated Policy Aggregate Limit of
Liability and any Designated Separate Limit of Liability or Designated Shared Limit
of Liability applicable to this FLI Coverage Sqction, and shall in no way serve to
increase 

'the lnsurer's Designated Policy Aggregate Limit of Liability or any
Designated Separate Limit of Liability or Designated Shared Limit of Liability as
stated therein.

ADDITIONAL SUBLIMITS OF LIABILITY

Each of the following sublimits of liability is the maximum limit of the lnsurer's
liability per Program -Participants Endorsement for all Loss under this policy that is
subject to that-sublimit of liability. Each such sublimit of liability shall be part of,
and not in addition to, the Designated Policy Aggregate Limit of Liability and any
Designated Separate Limit of Liability or Designated Shared Limit of Liability
applibable to_this FLI Coverage Section, as set forth in ltem 2 of each Program
Participants Endorsement, and shall in no way serve to increase the lnsuier's
D.esignatedJol,icy Aggrggate !!git of- t i"Filitv or any Designated Separate Limit of
Liability or Designated Shared Limit of Liability as stated therein.

12
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Additional Sublimits of LiabilitE

RETENTION CLAUSE

The following provision shall apply in addition to the provisions of Clause 5.
RETENTION CLAUSE of the General Terms and Conditions:

The lnsurer shall only be liable for the amount of Loss arising from a Claim which is
in excess of the Retention amount stated in ltem 6 of the respective Prooram
Participants Endorsement, such Retention amount to be borne by'the lnsuredland
shall remain uninsured, with regard to:

(a) all Indemnifiable Loss; and

(b) Loss of a Company.

A sing.le. Rete-ntio-n amou.nt sirgll app]V.tg Loss arising from all Claims alleging the
same Wrongful Act or related Wrongful Acts.

Notwithstanding the foregoing, no Retention is applicable to Pension Crisis Loss,
Voluntary Compliance Loss, Pension Protection Act Penalties, Health Care Reform
Penalties, Section 4975 Penalties, HIPAA Penalties or Section 502tc) Penalties.

PRE-AUTHORIZED DEFENSE ATTORNEYS

This Clause 8 applies only to:

(a) a Claim brought by any government entity;

(b) a request for coverage for a Voluntary Compliance Loss; or

(c) a Claim brought in the form of a class or representative action or wtrich
purports to be brought as a class or representative action.

A-fflxed.as Appendix C hereto and made a pqlt of this FLI Coverage Section is a list
of Panel Counsel lawfirms ("Panel Counsel Firm{s}") from wtrich a selection of leoiL
counsel shall be made to conduct the defense of any Claim aqainst an tnsured-io
wttich this Clause 8 applies and pursuant to the terms-set forthln this Clause.

8.

13
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The lnsureds shall select a Panel Counsel Firm to defend the lnsured, ln addition,
with the exoress prior written consent of the Insurer, wttich consent shall not be
unreasonably withheld, the lnsured may select a Panel Counsel Firm different from
that selectecj Uy other lnsureds if such selection is required due to an actual conflict
of interest or is otherwise reasonably justifiable.

The selection of a Panel Counsel Firm from the attached list to defend the Claim
against the lnsureds shall not be restricted to the lurisdiction in wtrich the Claim is
brought.

The list of Panel Counsel Firms may be amended from time to time by the lnsurer.
However, no chanqe shall be made io the specific list attached to this policy during
the Policy Period -without the consent of the lnsureds' Representative. At the
reouest df a oarticular Named Entitv or the Insureds' Representative, the lnsurer
ma'v in its disbretion add one or morri law firms to the attached list of Panel Counsel
Firrirs for the purposes of defending the Claim made against the lnsureds. The list of
Panel Counsei Firms mav also be-amended to add, at the sole discretion of the
lnsurer, a non- Panel Cotinsel Firm for the purpose of acting as "local counsel" to
assist an existinq Panel Counsel Firm, wtrich Panel Counsel Firm will act as "lead
counsel" in conductinq the defense of the Claim, for Claims brought in a jurisdiction
in wtrich the chosen Pbnel Counsel Firm does not maintain an office.

WAIVER OF RECOURSE

Except for the lnsurer's subrogation rights set forth in Clause 9 of the Generali
Ternis and Gonditions, the lnsuier shall have no right of recourse against an lnsured
unless required pursuant to any Employee Benefit Law.

It is further provided that in the event of any recovery under this Clause 9, 9fy
Desiqnated Separate Limit of Liability or Designated Shared Limit of Liability
appl'rcable to this FLI Coverage Section shall be restored to the extent of such
r6iovery after subtracting any costs, expenses or reimbursements incurred by the
lnsurer in connection therewith.

ORDER OF PAYMENTS

ln the event of Loss arising from a covered Claim for which payment is due .under
the provisions of this FLI Coverage Section, then the lnsurer shall in all events:

(a) first, pay Loss for which coverage is provided under this FLI Coverage
Section for any lndividual lnsured;

(b) ' second, only after payment of Loss has been made pursuant to Clause 1O(a)
above with respect to whatever remaining amount of any Designated
Separate Limit of Liability or Designated Shared Limit of Liability applicable
to this FLI Coverage Section is available after such payment, pay the Loss of
any covered Plan; and

(c) then, only after payment of Loss has been made pursuant to Clause 1O(a)
and 1O(b) above, \ 4!h respect to whatever remaining amount of any
Designated Separate Limit of Liability or Designated Shared Limit of Liabilitv
applicable to this FLI Coverage Section is available after such payment, shdll
payment for the Comp_an_y^ be made for such other Loss for which coverage
is provided under this FLI Goverage Section.

10
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11.

D

FIDUCIARY EXTENSIONS OF COVERAGE

A. Disproven Allegation Protection

ln the event that an allegation which triggers potential coverage under this
policy is disproven, so that a Claim is outside the sc-ope of coverage under
ifris 'poticy,'the lnsurer shall not.seek recovery of amounts that it has
previ6usly-paid. Situations that would trigg'er this protection include, but are
not limited to when it is proven that:

(1) an Executive or employee of the Gompany wtro was alleged to be a
Plan fiduciary \ /as not in fact a Plan fiduciary;

l2l an tnsured's alleged breach of fiduciary duty was in fact a settlor acti

(3) an alleged Plan was not a plan or was not a covered Plan; or

(4) a Company alleged to be the sponsor of a Plan was not in fact the
sponsor of such Plan.

B. lndependent FiduciarY Fees

Loss shall include reasonable and necessary fees and expenses of an
independent fiduciary if sugh fiduciary is reta.ined . to. review a proposed.
settl'ement of a covered Claim. Loss shall also include reasonable and;
necessary lees and expenses of any law firm hired by such independent
fiduciary to facilitate a review of such proposed settlement'

C. Managed Care Coverage

This oolicv shall pav the Loss of an lnsured arising
aqain'st sdch lnsurbd alleging improper or negligent sel
Care Services provider or denial or delay of any benefit
pharmaceutical, vision, or dental Plan of an lnsured.

LMRA Coverage

lf, and during the time that, coverage is provided under this policy, then this
policv shall also pay the Loss of ah lnsured arising from an allegation that
buch'lnsured violated Section 301 of the Labor Management Relations Act
("LMRA") relating to alleged violations of collectively bargained contracts in.
connection with a Plan.

from a Claim made
ection of a Managed

under a health care,
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ln consideration of the premium charged, it is understood and agreed as follows: The
information in our Panel Counsel lists/appendices is accessible through our online Panel
Counsel Directory at htto :// www.a io .co m / us/ oanelco unseldirector To access the
applicable online Panel Counsel Directory, please go to the website 'and click on the
"Directors & Officers (Securities Clairnsl" link.

References in this policy to list of Panel Counsel law firms or related apperrdices are
deemed amended to refer to the applicable Panel Counsel Directories at the website
referenced above.

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS REMAIN UNCHANGED.

Revised (6/08) I All rights reserved
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References in this policY to
deemed amended to refer t
referenced above.

ln consideration of the premium charged, it is understood and agreed as follows: The

information in our Panel Counsel lists/appendices is accessible through our online Panel

Counsel Directory at htto:/i www .aio.com/us/oanelcounseld rector To access the
applicable online Panel Counsel Directory, please go to the website, click on the "Public
and Private Companies (Employment Practices Liability)" link and then select the
applicable Panel Counsel Directory, either the "4-97 Monoline/Public Companies" link or

the "Private Edge" link.

list of Panel Counsel law firms or related appendices are
o the applicable Panel Counsel Directories at the website

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS REMAIN UNCHANGED

Revised (6/08) @ All rights reserved
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ln consideration of the premium charged, it is understood and agreed as follorars: The
information in our Panel Counsel lists/appendices is now accessible through out online Panel
Counsel Directory at AIG Panel Coun5el Directory http:i /www.aiq.com/us/panelcounseldirectorv.
To access the applicable online Panel Counsel Directory, please go to the vrrebsite, click on the
"Fiduciary Liability (ERISA and Non-ERISA)" link.

References in this policy to list of Panel Counsel law firms or related appendices are deemed
amended to refer to the applicable Panel Counsel Directories at the website referenced above.

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS REMAIN UNCHANGED.

99544 VtASl Page 1 of 1
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REGARDING

E- DISCOVERY CONSULTANT SERVICES t0l

You are hereby notified that the lnsureds under the attached policy are entitled to retain
the services of a pre- approved E- Consultant Firm from the E- DISCOVERY CONSULTING
FIRMS listed below at the rates negotiated by the lnsurer for any Claim covered under the
policy in which E- Discovery is required or becomes necessary.

For the purpose of the E- Discovery Consultant Services discussed in this notice, the
following definitions shall apply:

(a) "E- Consultant Firm " means any E- DISCOVERY CONSULTING FIRMS listed
below. Any "E- Consultant Firm " may be hired by an lnsured to perform
E- Discovery Consultant Services without further approval by the lnsurer.

(b) "E- Discovery" means the .development, collection, storage, organization,
cataloging, preservation and/or production of electronically stored information.

(c) "E- Discovery Loss" means the reasonable and necessary consulting fees for
the E- Discovery Consultant Services provided solely to the lnsured{s) by an
E- Consultant Firm.

Provided, however, E- Discovery Loss shall not include any costs of discovery other
than E- Discovery Loss.

(d) "E- Discovery Consultant Services" means solely the following services
performed by an E- Consultant Firm:

1. assisting the lnsured with managing and minimizing the internal and:
external costs associated with E- Discovery;

2. assisting the lnsured in developing or formulating an E- Discovery
strategy which shall include interviewing qualified and cost effective
E- Discovery vendors;

3. serving as project manager, advisor and/or consultant to the lnsured,
defense counsel and the lnsurer in executing and monitoring the
E- Discovery strategY; and

4. such other services provided by the E- Consultant Firm that the lnsured,
lnsurer and E- Consultant Firm agree are reasonable and necessary given
the circumstances of the Securities Clairn.

PLEASE NOTE: The lnsurer shall only be liable for the amount of E- Discovery Loss arising
from a Claim (with the exception of a Securities Claim) under the attached policy that is
in excess of the applicable Retention amounts stated in ltem 4 of the Declarations. The
E- DISCOVERY CONSULTANT SERVICES COVERAGE provided for Securities Claims shall be
governed by the terms, conditions and exclusions set forth in the attached policy, ln all
events, the lnsurer shall not waive any of the lnsurer's rights under this policy or at law.

E. DISCOVERY CONSULTING FIRMS

The list of approved E- Consultant Firms is
http :/ / www.a i g .c o m / u s / p a n e I co u n s e I d i r e cto ry

accessible through our
To access

online directory at
applicable online
the " i- Consultant

the
click onE- Consultant Firm Directory, please go to the website and

Panel Members" link,

References in this policy to the list of E- Consultant Firms or related appendices are
deemed amended to refer to the applicable online E- Consultant Firm Directory at the
website referenced above.

ALL OTHER TEBMS, CONDITIONS AND EXCLUSIONS REMAIN UNCHANGED

97886 {4/08)

@ All rigtrts reserved
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APPENDIX D

CRISIS MANAGEMENT COVERAGE FOR D&O COVERAGE SECTION

DEFINITIONS

(al "Crisis Management Event" means one of the following events which. in the
good faith opinion of the Company, did cause or is reasonably likely to cause
a Material Effect:

1. Man ement
The death, incapacity or criminal indictment of any Executive of
the Company, or any Employee on whom the Company maintains
key person life insurance.

Emplovee Lavoffs:
The public announcement of layoffs of Employees of the Company.

Debt Default:
The public announcement that the Company had defaulted or
intends to default on its debt.

Bankruptcv:
ihe public announcement that the Company intends to file lor
bankruptcy protection or that a third party is seeking to file for
involuntary bankruptcy on behalf of the Company; or the
imminence of bankruptcy proceedings, whether voluntary or
involuntary

Mass Tort:

(b)

The public announcement or accusation that a Gompany has
caused the bodily injury, sickness, disease, death or emotional
distress of a group of persons, or damage to or destruction of any
tangible group of properties, including the loss of use thereof.

6. Regulatorv Crisis:
The public announcement of the commencement or threat of
com mencement of litigation or governmental or regulatory
proceedings against a Company

The descriptions in the headings of the Crisis Management'Events are solely
for convenience and form no part of the terms and conditions of coverage.

A Crisis Management Event shall first commence when the Company or any
of its Executives shall first become aware of the event during the Policy
Period and shall conclude at the earliest of the time when the Crisis
Management Firm advises the Company that the crisis no longer exists or
when the Grisis Management Fund has been exhausted.

"Crisis Management Firm" means any public relations firm, crisis management
firm or law firm listed below in Section lll of this Appendix D. Any "Crisis
Management Firm" may be hired by the Company or its Executives or
Employees to pe_rform Grisis Management Services without further dpproval by
the lnsurer.

"Crisis Management Loss" means the following amounts incurred during the
pendency of or within 90 days prior to and in anticipation of, the Crisis
Management Event, regardless of whether a Claim is ever made against an
lnsured arising from tlre Grisis Management Event and, in tlre case where a

2

3

4.

5

96311 l2toBt

(c)
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Claim is made,'regardless of whether the amount is incurred prior to or
subsequent to the making of the Claim:

(1) amounts for which the Company is legally liable for the reasonable
and necessary fees and expenses incurred by a Crisis
Management Firm in the performance of Grisis Management
Services lor the Company arising from a Crisis Management
Event; and

l2l amounts for which the Gompany is legally liable for the reasonable
and necessary printing, advertising, mailing of materials, or travel' by Executives. Employees or agents of the Company or the Crisis
Management Firm, in connectior'r with the Crisis Management
Event.

{d) "Crisis Management Services" means those services performed by a Crisis
Management Firm in advising the Company or any of its Executives or
Employees on minimizing potential harm to the Company arising from the
Crisis Management Event, including but not limited to ma'intaining and
restoring public confidence in the Company.

(el "Material Effect" means the publication of unfavorable information regarding
the Gompany which can reasonably be considered to lessen public confidence
in the competence of the Company, Such publication must in occur in either:

(1) a daily newspaper of general circulation in the geographic area of
the Company, or

l2l a radio or television news report on a Gompany received in the
geograp.hic area of the Gompany.

il. EXCTUSIONS

ilt.

The term Crisis Management Event shall not include any event relating to:

1. any pending or prior litigation as of the Continuity Date for the D&O
Coverage Section indicated in ltem 3 of the Declarations;

2. any Claim which has been reported, or any circumstances of which
notice has been given, under any policy of which this policy is a renewal
or replacement or which it may succeed in time;

' 3. the actual, alleged or threatened discharge, dispersal, release or escape
of Pollutants, or any direction or request to test for, monitor. clean up,
remove, contain, treat, detoxify or neutralize Pollutants; or

4. the hazardous properties of nuclear materials.

PRE- APPROVED GRISIS FIRMS

For all Crisis Management Events, Crisis Management Firm{s} means any public
relations firm listed in (1) - (8) below:

296311 (2to8l -

Case 1:19-cv-04481-CC   Document 2-3   Filed 10/04/19   Page 99 of 137



Case 5:18-cv-00388-TES Document 133 Filed 01/16/L9 Page 82 of 1L5

-

r04

t

396311 t2tO8l

Case 1:19-cv-04481-CC   Document 2-3   Filed 10/04/19   Page 100 of 137



Case 5:L8-cv-00388-TES Document 133 Filed 01/16/19 Page 83 of 115

ENDORSEMTruT* ] r05

This endorsement, effective 72:01 an Septenber 3, 2018
policy number 0L'825'10'59
issued to EDUCATI1N C1RP0MTI0N 0F AMERICA

forms a part of

by AIG Specialty Insurance Conpany

NOTICE OF CLAIM
(REPORTING BY E- MAIL)

ln consideration of the premiurn charged, it is hereby understood and agreed as follows:

1. Email Reporting of Claims', ln addition to the postal address set forth for any Notice of
Claim Beporting under this policy. such notice may also be given in'writing pursuant
to the policy's other terms and conditions'to the lnsurer by email at the following
email address:

c- claim@AlG.com

Your email must reference the policy number for this policy. The date of the
lnsurer's receipt of the emailed notice shill constitute the date of notice.

ln addition to Notice of Claim Reporting via email, notice may also be given to the
lnsurer by mailing such notice'to: AlG, Financial Lines Claims, P.O. Box 25947,
Shawnee Mission, KS 66225 or faxing such notice to (866) 227- 1750.

2. Defrnitions: For this endorsement only, the following definitions shall apply:

(a) "lnsurer" means the "lnsurer," "Underwriter" or "Company" or other name
specifically ascribed in this policy as the insurance company or underwriter for
this policy.

(b) "Notice of Claim Reporting" means "notice of claim/circumstance," "notice of
loss" or other reference in the policy designated.for reporting of claims, loss'

, or occurrences or situations that may give rise or result in loss under this t

policy.

(c) "Policy" m eans the policy, bond or other insurance product to which this
endorsement is attached.

3. This endorsement does not apply to any Kidnap & Ransom/Extortion 
'Coverage

Section, if any, provided by this policy.

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS REMAIN UNCHANGED

fr,fu
AUTHORIZED REPRESENTATIVE

Or Countersignature (ln states where applicable)

@ Alt rights reserved
END OOI

Page 1 of .199758 (8/08)
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ENDORSEMENT# Z
106

This endorsement, effective at 72:01 an Septenber 3, 2018
Policy number 01'825'10'59
rssued to: EDUCATI0N C0RP1RATI0N 0F AMERICA

forms a part of

By: AIG Specialty Insurance Company

Product Name: PrivateEdge Plus

ECONOMrC SnnCTOrrrS ENDORSEMENT

This endorsement modifies insurance provided under the following.

Coverage shall only be provided and payment of loss under this policy shall only be made
in full compliance with enforceable United Nations economic and trade sanctions and the
trade and economic sanction larrus or regulations of the European Union and the United
States of America, including, but not limited to, sanctions, layns and regulations
administered and enforced by ihe U.S. Treasury Department's Office of Foreign Assets
Control {"OFAC").

ALL OTHER TERMS, CONDIT|ONS AND EXCLUSIONS REMAIN UNCFIANGED

o, co u n,l:#:ili,5?' ff ll::')llluj*o o,' 
"" 

o,",
O All rights reserved.

END OO2

Page 1 of 11 19679 (9/ 15)

Case 1:19-cv-04481-CC   Document 2-3   Filed 10/04/19   Page 102 of 137



Case 5:l-8-cv-00388-TES Document 133 Filed 01/16/L9 Page 85 of 115

ENDORSEMENT# 3 r07

This endorsement, effective 1.2:01 an Septenber 3, 2018
policy number 01'825'10'59
issued to EDUCATI1N C0RP1RATI1N 0F AMERICA

forms a part of

by AIG Specialty Insurance Conpany

NUCLEAR ENERGY LIABILITY EXCLUSION ENDORSEMENT
{ALL COVERAGE SECTIONS)

ln consideration of the premium charged, it is hereby understood and agreed that the
lnsurer shall not be liable to make any payment for Loss in connection with any Claim
made against any lnsured:

A. alleging, arising out of, based upon, attributable to, or in any way involving, directly
or indirectly, the Hazardous Properties of Nuclear Material, including but not
lim ited to:

(1) Nuclear Material located at any Nuclear Facility owned by, or operated by or
on behalf of, the Company, or discharged or dispersed therefrom; or

l2l Nuclear Material contained in spent fuel or waste which was or is at any time
possessed, handled, used, processed, stored, transported or disposed of by or
on behalf of the Company; or

(31 the furnishing by an lnsr,ired or the Gompany of services, materials, parts or
equipment in connection with the planning, construction, maintenance,
operation or use of any Nuclear Facility; or

(41 Claims for damage or other injury to the Company or its shareholders which
allege, arise from, are based upon, are attributed to or in any. way involve,
directly or indirectly, the Hazardous Properties of Nuclear Material.

B. (1) which is insured under a nuclear energy liability policy issued by Nuclear
Energy Liability lnsurance Association, Mutual Atomic Energy Liability
underwriters, or Nuclear lnsurance Association of Canada, or would be insured
under any such policy but for its termination or exhaustion of its limit of
liability; or,

l2l with respect to which: (a) any person or organization is required to maintain
financial protection pursuant to the Atomic Energy Act of 1954, or any law
amendatory thereof. or (b) the lnsured is. or had this policy not been issued
would be, entitled to indemnity from the United States of America, or any
agency thereof, under any agreement entered into by the United States pf
America. or any agency thereof, with any person or organization.

As used in this endorsement:

"Hazardous Properties" include radioactive, toxic or explosive properties.

"Nuclear Facility" means:

(a) any nuclear reactor;

(b) any equipment or device designed or used foi

@ All rights reserved
END OO3

Page 1 of 295737 (9/07)
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(continued ) r08

(1) separating the isotopes of uranium or plutonium,
l2l processing or utilizing spent fuel, or.
(3) handling, processing or packaging wastes;

(c) any equipment or device used for the processing, fabricating or alloying of
special nuclear material if at any time the total amount of such material in the
custody of the lnsured at the premises where such equipment or device is
located consists of or contains more than 25 grams of plutonium or uranium
233 or any combination thereof, or more than 25O grams of uranium 235; and

(d) any structure, basin, excavation, premises or place prepared or used for the
storage or disposal of waste, and includes the site on which any of the
foregoing is located, all operations conducted on such site and all premises
used for such operations.

"Nuclear Material" ineans source material, speciai nuclear material or byproduct rnaterial.

"Nuclear Reactor" means any apparatus designed or used to sustain nuclear fission in a

self- supporting chain reaction or to contain a critical.mass of fissionable material.

"source Material," "special Nuclear Materiat," and "Byproduct Material" have the
meanings given them in the Atomic Energy Act of 1954 or in any law amendatory thbreof.

"Spent Fuel" means any fuel elem-ent or fuil component, solid or liquid, which has been
used or exposed to radiation in a nuclear reactor.

"Waste" means any waste material (1) containing by product material and {2) resulting
from the operation by any person or organization of any Nuclear Facility included within
the definition of nuclear facility under paragraph (a) or (b) thereof.

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS REMAIN UNCHANGED

frrF-
AUTHORIZED REPRESENTATIVE

Or Countersignature {ln states where applicable)

@"All rigrrts reserved
END OO3

Page 2 ot 295737 gATt
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ENDORSEMENT# 4 r09

This endcjrsement, effective L2:01 an Septenber 3, 2018
policy number 0L'825 -10'59
issued to EDUCATI1N C1RP0RATI1N 0F AI4ERICA

forms a part of

by AIG Specialty Insurance Conpany

SPECIFIC INVESTIGATION/CLAIM/LITIGATION/EVENT OR ACT EXCLUSION
(D&O, EPL AND FLI COVERAGE SECTIONSI

ln consideration of the premium charged, it is hereby understood and agreed that. solely
with respect to Loss as may have otherwise been covered under the D&O Coverage
Section. the EPL Coverage Section or the FLI Coverage Section, the lnsurer shall not be

liable to make any payment for any Loss in cotrnection with: (i) any Claim(s), notices,
events, investigations or actions referred to in any of items listed below (hereinafter
"Events"); (ii) the prosecution, adjudication, settlement, disposition, resolution or defense
of: (al any Event(sl; or (b) any Claimls) arising from any Event(sl; or (iii) any Wrongful
Act, underlying lacts, circumstances, acts or omissions in any way relating to any
Event ls ):

Events:

1. All clains per RSUI loss runs dated A9/rc/2011

It is further understood and agreed that the lnsurer shall not be liable for any Loss in
connection with any Claimlsl alleging, arising out of, based upon, attributable to or in any
way related directly or indirectly, in part or in whole, to an lnterrelated Wrongful Act (as
that term is defined below), regardless of whether or not such Claim involved the same
or different lnsureds, the same or different legal causes of action or the same or different
claimants or is brought in the same or different venue or resolved in the same or
different forum

I Rtt rignts reserved
END OM

Page 1 ol 299193 (5/08)
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{continued ) lr0

For the purposes of this endorsement an "lnterrelated Wrongful Act" means: (il any fact,
circumstance, act or omission alleged in any Eventls) and/or (ii) any Wrongful Act which
is a Related Wrongful Act to any Wrongful Act alleged in any Eventls!.

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS REMAIN UNCHANGED

. AUTHORIZED REPRESENTATIVE

Or Countersignature (ln states where applicable)

O All rigrrts reserved.
END W)4

Page 2 ot 2

-l
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nr
This endorsement, effective 12:01 an Septenber 3, 2018
policy number 01'825'10'59
issued to EDUCATI)N C1RP1RATIAN 0F AMERICA

forms a part of

by AIG Specialty Insurance Conpany

CLASS ACTION OR MULTIPLE PLAINTIFF CLAIMS SEPARATE RETENTION
(D&O COVERAGE SECTION)

ln consideration of the premium charged, it is hereby understood and agreed that Clause 6,

RETENTION CLAUSE of the D&O Coverage Section is amended by adding the following
paragraph at the end thereof:

Notwithstanding the foregoing, with regard to any Class Action or Multiple Plaintiff Claim,
the lnsurer shall only be liable for the amount of Loss arising from such Class Action or
Multiple Plaintiff Claim wirich is in excess of . a Retention amount of $1,500,O00, such
Retention amount to be borne by the Company 'and/or the lnsureds and shall remain
uninsured, with regard to: {i} all lndemnifiable Loss; and (ii) Loss of the Company. A single
Retention amount shall apply to Loss arising from all Claims alleging the same Wrongful
Act or Related Wrongful Acts . ln the event a Claim triggers more than one applicable
retention amount, only the highest such dmount shall apply, which amount shall apply to
all Loss under such Claim.

For purposes of this endorsement only and . solely with respeit to the D&O Coverage
Section, the term " Class Action or Multiple Plaintiff Claim" means any Claim brought by or...
on behalf of an actual or alleged class, whether or not certified as such, or by multiple .

plaintiffs, or wfrich iS seeking certification as a class action.

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS REMAIN UNCHANGED

A REPRESENTATIVE

MNSCPT

Or Countersignature iln states.where applicable)o All rights reserved.
END 5
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This endorsement, eflective 72:0L an Septenber 3' 2018
policy number 01-825'10-59
issued to EDUCATI1N C1RP1RATI1N 0F AMERICA

Or Countersignature (ln states where applicable)
@ All rights reserved.

END 6

forms a part of

by AIG Specialty Insurance Conpany

SPECIFIC ENTITY/ INIDIVIDUAL EXCLUSION
(CLAIMS BROUGHT BY OR AGAINST}

(ALL COVERAGE SECTIONS)

ln consideration of the premium charged, it is hereby understood and agreed that, with
respect to all Coverage Sections, the lnsurer shall not be liable to make any payment for
any Loss arising out of or in connection with any Claim(s) made against any lnsured wttich
is brought by or on behalf of or against (i) the entity(ies) or individual(s) listed below,
including but not limited to any Claim brought by any director, officer, heir, trustee or
partner of the entity, or by any security holder thereof, whether such Claim is brought
directly or derivatively:

Geomarion Bradley, Sandra Friend, Willie Keyes, Stephanie Holmes, Lamonica
Walker, Persephiney Hopkins, Angela Wiggins, Darlanda Robinson, Mary James,
Lupe Randell, Julie Garner, Philip J. Shelnut

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS REMAIN UNCHANGED

REPRESENTATIVE

i

MNSCPT

Case 1:19-cv-04481-CC   Document 2-3   Filed 10/04/19   Page 108 of 137



Case 5:18-cv-00388-TES Document 133 Filed 0L/16/19 Page 91 of L15

ENDoRsEMENT# 7 I t3

This endorsement, effective 72:01 an Septenber 3, 2018
policy number 0L'825'10'59
issued to EDUCATI0N C0RP1RATI0N 0F AMERICA

Retirenent Plan for
New England College

PLAN(SI

Enployees of the
of Business & Finance

forms a part of

CONTINUITY DATE

June 6. 2012

by AIG Specialty Insurance Conpany

ADDITIONAL LISTED PLAN(SI ENDORSEMENT - AP
(FLI COVERAGE SECTIONI

ln consideration of the additional premium of , it is hereby understood
and agreed that, with respect to the FLI Goverage Section, the Definition of "Plan" shall
also include the following listed Plan(s), subject to the corresponding Continuity Date:

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS REMAIN UNCHANGED

frM
. .. AUTHORIZED REPRESENTATIVE

Or Countersignature (ln states where applicable)

I Atl rights reserved
END OO7

95855 (UA7t Page 1 of 1
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ENDORSEMENT# 8 l14

This endorsement, effective at 72:07 an Septenber 3' 2018 forms a part of
Policy number 01'825'10'59
rssued to: EDUCATI1N C0RP0RATION 0F AMERICA

By: AIG Specialty Insurance Conpany

Product.Name: PrivateEdge Plus

AFFORDABLE CARE ACT COVERAGE
{FLl Coverage Section}

ln consideration of the additional premium ol $0, it is hereby understood and agreed that
the FLI Coverage Section is amended as follows:

The FLl.Coverage Section is amended to include the following FLI EXTENSION Clause at
the end thereof:

AA. FLI EXTENSION

Affordable Care Act Coverage

This policy shall pay the Loss of an lnsured arising from a Claim made against such
lnsured for any Healthcare Exchange Wrongful Act.

il.

Solely with respect. to the coverage afforded under this endorsement, in Clause 3,:

DEFINITIONS of the FLI Coverage Section, paragraph (kk), "Wrongful Act," is amended tb
include the following at the end thereof:

"Wrongful Act" also means any Healthcare Exchange Wrongful Act.

Iil.

As used herein, the following terms have the following meanings:

"Healthcare Exchange" means any public, private or government-sponsored entity set
up to facilitate the purchase of health insurance in accordance
with the Patient Protection and Affordable Care Act.

"Healthcare Exchange
WrongfulAct" means any actual or alleged act, error or omission by an

lnsured in connection with insurance purchased through, or
attempted to be purchased through, a Healthcare Exchange.

@ Att rigtrts reserved

END (N8
Page 1 of 2117285 l2t14l
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r 15

tv.

Solely with respect to the cciverage afforded by this endorsement, the term "Plan" is

amended to include any Healthcare Exchange, but no coverage shall be provided for such
Healthcare Exchange.

Solely with respect to the coverage provided by this endorsement, in the event that the
lnsured's business is that of an insurer, insurance provider, or insurance exchange provider
or marketplace, then the lnsurer shall not be liable to make any payment for Loss in
connection with such business, including but not limited to any professional services
related thereto.

VI

Further, coverage as is afforded by virtue of this endorsement shall apply excess of any
other valid and collectible insurance under wfrich payment of the claim is required or
actually made. lf said other insurance is provided by the lnsurer or any other insurance
company thereof (or vrrould be provided but for the application of the retention amount or
the exhaustion of the limit of liability) {herein, "Other Policy"), then the lnsurer's maximum.
aggregate timit of liability for all Loss combined in connection with a Claim covered, in part
or in wfrole, by this policy and such Other Policy, shall not exceed the greater of the Limitr
of Liability set forth on the Declarations page of this policy or the limit of liability of such
Other Policy.

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS REMAIN UNCHANGED

AUTHORIZED REPRESENTATIVE
Or Countersignature (ln states where applicable)

O All rights reserved.

END OO8

Page 2 of 2
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ENDoRsEMerur* 9 lt6

This endorsement, effective 72:01 an Septenber 3' 201.8
policy number 01'825'L0'59
issued to EDUCATI1N C1RP1MTI0N 0F AMERICA

forms a part ol

by AIG Specialty Insurance Conpany

PANEL COUNSEL FIRM LIST AMENDED
(EPL COVERAGE SECTION)

ln, consideration of the premium charged, it is hereby understood and'agreed as follows:

1. Appendix B "Panel Counsel List" for Clause 7. of the EPL Coverage Section is
hereby amended to include the following law firm{s) (the "Listed Firms"), but solely

. with regard to a Claim(s) in its (their) respective jurisdiction(s) listed below:

LAW FIRM JURISDICTION

(a)

(b)

3.

The foregoing amendment to Appendix B shall not apply to any Claim:

(a) for which the lnsurer has assumed the defense pursuant to Clause 6 of this
' policy;

(b) alleging Retaliation;
(c) brought in the form of a class or multiple plaintiff action; or

(d) alleging discrimination or sexual harassment by a duly elected or appointed
director or officer of the Company.

Billing rates for the Listed Firms shall not exceed the following:

O Rlt rights reserved
END OO9

Page 1 ol 2
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(continued) + il7

4.

5

LAW FIRM

{a}

II
II
II

(b)

Partners:

Associates

Paralegals:

With respect to the defense of any Glaims by the Listed Firm(sl, it is agreed that to
the extent that services are billed at rates that exceed the rates listed above, the
excess over such rates shall not be covered under this policy as Defense Costs or'
otherwise as.Loss

The rates set forth in Clause 3 shall apply for the.life of any Glaim as long as such
Glaim is in any way covered under this policy. Such rates will be applied .to (i) all
covered Defense Costs and (ii) Defense Costs applied against an applicable'
Retention. The Named Entity shall bear, at its own expense, that portion of any'
fees charged by the Listed Firms that exceeds the applicable rates set forth in this,
endorsement.

The lnsureds agree to reguire the Listed Firms to follow the lnsurer's litigaiion
guidelines ("Litigation Guidelines"). Copies of the Litigation Guidelines will be
provided to (il any" lnsured upon request and (ii) a Listed Firm once a Claim that
such firm has been retained to handle is submitted to the lnsurer.

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS REMAIN UNCHANGED

AUTHORIZED REPRESENTATIVE

Or Countersignature {ln states where applicable)

Q All rigilts reserved
. END OO9

. Page2ot2
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ll8
This endorsement, effective 72:01 an Septenber 3' 2018
policy number 01'825'10'59
issued to EDUCATI1N C0RP1RATI0N 0F AMERICA

forms a part of

by AIG Specialty Insurance Conpany

HIGHER EDUCATION ENDORSEMENT
(D&O AND EPL COVERAGE SECTIONS)

ln consideration of the premium charged, it is hereby understood and agreed that the D&O
Coverage Section and the EPL Coverage Section are amended as follorus:

I. AMENDMENTS TO D&O COVERAGE SECTION

The following amendments only apply if the D&O Coverage Section was purchased
by the lnsured.

A. Amendments to Definations.

ln Clause 2. DEFINITIONS of the D&O Coverage Section, the definition of
"lndividual lnsured(sl" is amended to include the following at the end
thereof:

lndividual lnsured(s) shall also include'any past, present or future member of
the faculty, student teacher, teaching assistant, faculty aide, representative
to an education association of wtrich the Company is a member, and any
president, regent, chancellor, provost, treasurer, vice-president, dean,
irersonnel director, governor, executive director, risk manager, university
counsel, or other comparable senior administrator of the Company,
regardless of wtrether they are considered as an Emptoyee_ of the Company
or as an independent contractor. lndividual lnsureds(s) shall also include any
administrator, association member, .member manager or alumni council

;T::""::^il:ffils or the D&o coverase secrion, the derinition o,l
"Loss" is amended to include the following at the end thereof:

(v) IRS Fines

Loss shall include Defense Costs incurred in connection with a Claim seeking
an assessment of taxes, initial taxes, additional taxes, tax deficiencies,
excise taxes or penalties pursuant to the following sections of the lnternal
Revenue Code of 1986 (as amended):

Section 4911 (tax on excess expenditures to influence legislation);
Section 4940 (a) (tax on net investment income of tax-exempt foundations);
Section 4941 (taxes on self-dealing);
Section 4942 (taxes on failure to distribute income);
Section 4943 (taxes on excess business holding);

2
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Section 4944 (taxes on investments \/hich jeopardize charitable purpose);
Section 4945 (taxes on taxable expenditures);
Section 6652 (c) (1) (A) and (B) (penalties for failure to file certain
information returns or registration statements);
Section 6655 (a) (1) (penalties for failure to pay estimated income tax); and
Section 6656 (a) and (b) {penalties for failure to make deposit of taxes).

(vi) GOVERNMENTAL FUNDING DEFENSE COST COVERAGE

Loss shall not include the return of funds which were received frorn any
federal, state or local governmental agency and any interest, fines or
penalties arising out of the return of such funds; provided, hornever, that
with regard to Claims for Wrongful Acts arising out of the return, or request
to return such funds, this policy shall pay Defense Costs up to an amount
not to exceed $1,OO0,O00 l"Government Funding Defense Costs Sublimit of
Liability"). This Government Funding Sub-Limit of Liability shall be part of
and not in addition to the D esignated Policy Aggregate Limit of Liability and
any Designated Separate Limit of Liability or Designated Shared Limit of
Liability applicable to the D&O Coverage Section, and shall in no way serve
to increase such Designated Policy Aggregate Limit of Liability, Designated
Separate Limit of Liability or Designated Shared Limit of Liability. With
respect to any Defense Costs coverage afforded pursuant to this
subparagraph (vi), it is further understood and agreed that the lnsurer shall
be liable to pay only 5O% of such Delense Costs, excess of a retention in
the amount of $ 1 ,OOO,O00, up to the Government Funding Defense Gosts
Sublimit of Liability, and subject to the Designated Policy Aggregate Limit of
Liability and any Designated Separate Limit of Liability or Designated Shared
Limit of Liability applicable to the D&O Coverage Section. lt is a condition.
of this insurance that the remaining 50% of such Defense Costs shall be
carried by the lnsureds at their ovrrn risk and be uninsured.

(vii) EXCESS BENEFIT PENALTY COVERAGE

Loss shall also include any "Excess Benefits" penalty assessed in the amount
of 1Oo/o by the lnternal Revenue Service ("lRS"l against any lnsured(sl for
management's involvement in the arnrard of an "Excess Benefit" and the
Defense Costs attributable thereto. Loss shall specifically exclude: {11 any
25o/o penalty assessed by the IRS against an lnsured deemed to have
received an Excess Benefit; (2) Defense Costs incurred to defend any lnsured
if it has been in fact determined that such individual received an Excess
Benefit; and (3) any 2OOo/o penalty assessed by the IRS for failure to correct
the avrnrd of an Excess Benefit. ln all events, the assessment by the IRS of
a 2OOo/o penalty against any lnsured shall void ab initio all coverage afforded
pursuant to this paragraph.

MNSCPT END IO

Case 1:19-cv-04481-CC   Document 2-3   Filed 10/04/19   Page 115 of 137



Case 5: 18-cv-00388-TES Document 133 Filed 0L/16/19 Pase 98 of 1"15
ENDORSEMENT# lU (Gontinuedf

This endorsement, effective L2:01' an Septenber 3, 2018
oolicv number 01'825'10'59
issued to EDIJCATI1N CARP1MTI1N 0F AMERICA

by AIG Specialty Insurance Company

(viii) RETURN O F TUITION FEES

forms a part of

t20

shall
and
any

Subject to all other terms, conditions and exclusions of the policy, Loss
also include any damages, judgments, settlements, pre-judgment
post-judgment interest aiising out of, based upon or attributable to
return of tuition fees.

3

ln the event that any Claim arising out of , based upon or attributable to
return of tuition fees, then the lnsuieds, the lnsurer and the Company shall
allocate Loss relating to any such Claim in the manner set forth below.

Loss incurred in connection with a Claim described in the preceding
oaraqraoh shall be allocated as follovus: 80% of such Loss shall be allocated
bs tdss'covered under the policy and 2Oo/o of such Loss shall be atlocated as

not constituting Loss and not covered under the policy. The lnsurer's liability
for payment of the goolo of such Loss shall be subject.to all other terms,
conditions, exclusions and limitations of the policy and all endorsements
thereto (wtrether any such endorsement precedes or follows this
endorsement), including wltfrout limitation all terms and conditions of Clause
7 and Clause 9 of the folicy, This Loss allocation shall not apply to or create
any presumption with respect to the allocation of any other Loss in
connection with anY other Claim.

The maximum limit of the lnsurer's liability for all Loss arising from any Claim
arising out of , based upon or attributable to the return of tuition fees is,

$1O,OOO,O00 ("Sublimit of Liability"l. This Sublimit of Liability is pqrt of,
and not in addition to, the Designated Separate Limit of Liability or
Designated Shared Limit of Liability for the D&O Coverage Section and the .

Designated Policy Aggregate Limit of set forth in ltem 2 of the Program
Participant Endorsement, and shall in no way _serve to increase such
Desigriated Separate Limit of Liability, Designated Shared Limit of Liability or
Designated Policy Aggregate Limit of Liability.

ln Clause 2. "DEFINITIONS" of the D&O Coverage Section, the definition of
"Wrongful Act" is amended to include the following at the end thereof:

With respect to all lnsureds, educational malpractice or failure to educate;
negligent instruction; failure to supervise; inadequate or negligent academic
guidahce or iounseling; improper or inappropriate academic placement or
discipline; failure to grant due process; invasion of privacy 9r humiliation,
inclu'ding violation of the Buckley Amendment, the "Uniform Student
Freedom of Expression Act" if adopted by any applicable jurisdiction; the
publication of any alleged defamatory material in a book, ne\,spaper or other
publication of the Company or any alleged defamatory material broadcast
over a radio, cable or television station ornnred or operated by the Company.
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4 Clause 2. DEFINITIONS of the D&O Coverage Section is amended to include
the following definition at the end thereof :

(ee) "Excess Benefits" means an excess benefit as defined in the
Taxpayer Bill of Rights Act, 2,26 U.S.C. 4958.

B. Amendments To Exclusions.

Clause 4. EXCLUSIONS of the D&O Coverage Section, paragraphs (l) and
(q)(iii) are deleted in their entirety and replaced as followed:

{l) for bodily injury, sickness, disease or death of any person, or damage
to, loss of use of or destruction of any tangible property; provided,
however, this exclusion shall not apply to: {1) Securities Glaims; (2)
UK Corporate Manslaughter Act Defense Gosts; or (3) emotional
distress or mental anguish;

(q)(iiil for any actual or alleged contractual liability of the Company under'
any express contract or agreement; provided, hornever, this exclusion
shall not apply to:

(1)
(2t
(3)
wt

Written Sale Agreement;
Gontract Claim Defense Costs Coverage;

ffi,1ill)tffii""ltT;or,o have attached in.the absence or such
express contract or agreement; or
covered Loss incurred in connection with a Claim alleging
Wrongful Acts of an lnsured(sl arising out of a contract with a
student for educational .services.

(5)

2 Clause 4. EXCLUSIONS of the D&O Coverage Section is amended to include
the following at the end thereof :

The lnsurer shall also not be liable to make any payment for Loss in
connection with any Claim made against an lnsured alleging, arising out of,
based upon oi attributable to or in any way relating to the rendering or failure
to render any professional services for which registration or license is
required by the federal, state or applicable local government. This exclusion
shall not apply to the provision of or failure to provide educational services
by the Company or an lndividual lnsured
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C. Pre-Authorized Defense Attorneys For All Claims.

Clause 9. PRE-AUTHORIZED DEFENSE ATTORNEYS FOR SECURITIES
CLAIMS of the D&O Coverage Section is deleted in its entirety and replaced
with the following:

9. PRE-AUTHORIZED DEFENSE ATTORNEYS FOR ALL CLAIMS

This Clause 9 applies to all Claims.

Affixed as Appendix A hereto and made a part of this D&O Coverage
Section is a list of Panel Counsel lawfirms ("Panel Gounsel Firms") from
wlrich a selection of legal counsel shall be made to conduct the defense of
any Claim against an lnsured pursuant to the terms set forth in this Clause.

ln the event the Insureds are already defending a Claim, then the lnsureds
shall select a Panel Counsel Firm to defend the lnsureds.

The selection of the Panel Counsel Firm by the Insureds shall be from the list
of Panel Counsel Firms designated for the type of Claim and be from the
jurisdiction in wtrich the Claim is brought. ln the event a Claim is brought in
a jurisdiction not included on the appropriate list, the selection shall be made '

from a listed jurisdiction wtrich is the nearest geographic jurisdiction to either
wirere the Claim is maintained or where the corporate headquarters or state
of formation of the Named Entity is located. ln such instance, horalever, the
lnsurer shall, at the raritten request of the Named Entity, assign a non-Panel'
Counsel Firm of the lnsurer's choice in the jurisdiction in which the Claim is
brought to function as "local counsel" on the Claim to assist the Panel
Counsel Firm which will function as "lead counsel" in conducting the defense
of the Claim.

With the express prior vrritten consent of the lnsurer, an lnsured may select
(in the case of the lnsured defending the Claim), or cause the Insurer to
select (in the case of the lnsurer defending the Claim), a Panel Counsel Firm
different from that selected by other lnsured defendants if such selection is
required due to an actual conflict of interest or is otherwise reasonably
justif iable.

The list of Panel Counsel Firms may be amended from time to time by the
Insurer. However, no change shall be made during the Policy Period to the
Panel Counsel Firms listed in Appendix A without the consent of the Named
Entity.
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D. Panel Counsel Firm List Amended

Appendix A "Panel Counsel List" for Clause 9. of the D&O Coverage Section
is hereby amended to include the following law firm(s) (the "Listed Firms"),
but solely with regard to a Glaim(sl in its (their) respective jurisdiction(s)
listed below:

2. Billing rates for the Listed Firms shall not exceed the following

With respect to the defense of any Claims by the Listed Firm(sl, it is agreed
that to the extent that services are billed at rates that exceed the rates listed
above, the excess over such maximum rates shall not be covered under this
policy as Defense Costs or otherwise as Loss.

The rates set forth in Clause 3 shall apply for the life of any Claim as long as
such Claim is in any way covered under this policy. Such rates will be
applied to (i) all covered Defense Costs and (ii) Defense Costs applied
against an applicable Retentaon. The Named Entity shall bear, at its ovm
expense, that portion of any fees charged by the Listed Firms that' exceeds
the applicable rates set forth in this endorsement.

3

4

LAW FIRM JURISDICTION

U.S.

U.S

U-S

U.S

U.S

U.S

U.S

U.S

U.S
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5 The lnsureds agree to require the Listed Firms to follow the lnsurer's D&O
Liability Litigation Guidelines {"Litigation Guidelines"). Copies of the Litigation
Guidelines will be provided to (i) any lnsured upon request and (ii)a Listed
Firm once a Claim that such firm has been retained to handle is submitted to
the lnsurer.

E. Antitrust Claims.

Solely with regard to Loss as may have otherwise been covered under the D&O
Coverage Section:

1. ln ltem 6, RETENTION AMOUNTS of the Program Participation Endorsement,
the section applicable to the D&O Retention is deleted in its entirety and
replaced with the follovrdng:

ln Clause 5. RETENTION CLAUSE of the General Terms and Conditions,
subparagraph (a) is amended by inserting the following paragraph at the end
thereof:

Notwithstanding the foregoing, with respect to any Antitrust Glaims, the
lnsurer shall only be liable for Loss arising from an Antitrust Claim wlrich is in
excess of the applicable Retention amount stated in ltem 3 of the
Declarations for Antitrust Claims, such Retention amount to be borne by the
Organization and/or the Insureds and shall remain uninsured, with regard to:
{i) all Indemnifiahle Loss; and (ii) Loss of the Organization. A single Retention
amount shall apply to Loss arising from all Claims alleging the same
Wrongful Act or Related Wrongful Acts, ln the event a Claim triggers more
than one amount stated in ltem 3 of the Declarations, only the highest such
amount shall apply, wfrich amount shall apply to all Loss under such Claim.

Solely with respect to the coverage provided by this endorsement, Clause 2.
DEFINITIONS of the General Terms and Conditions is hereby amended by
adding the following Definition to the end thereof:

"Antitrust Claim" means any Claim alleging, arising out of, based upon or
attributable to, or in any way involving, either directly or indirectly, antitrust
violations, including any violation of the Sherman Antitrust Act, the Clayton
Act, the Robinson-Patman Act or any similar federal, state or local statutes
or rules, price fixing, price discriminations, unfair competition, deceptive
trade practices and/or monopolies, including any actions, proceedings, claims
or investigations related thereto.

2

3

Liability Coverage Section Retention/Deductible

D&O D&O Coverage Section Antitrust Claims: $1,500,O0O
All Other Claims: $500,OOO
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AMENDMENTS TO EPL COVERAGE SECTION

The following amendments only apply if the EPL Coverage Section rruas purchased
by the lnsured.

A. Amendments to Defanitaons.

ln Clause 2. DEFINITIONS of the EPL Coverage Section, the definition of
"Employment Practices Violation" is amended by deleting subparagraph (xii)
and replacing it with the following subparagraphs:

(xii) defect in the tenure or peer review process, including the denial or
removal of tenure.

(xiii) with respect to any of the foregoing items (i) through (xii) of this
definition: negligent hiring, retention, training or supervision, infliction
of emotional distress or mental anguish, failure to provide or enforce
adequate or consistent corporate policies and procedures, or violation
of an individual's civil rights;

2 ln Clause 2. DEFINITIONS of the EPL Coverage Section, the
"lndividual lnsured{s)" is amended to include the following
thereofl

B

1

lndividual lnsuredls) shall also include any past, present or future member of
any duly constituted committee; any individual person engaged by a duly
constituted committee for purposes of providing an expert opinion with
regard to peer review or credentialing decision concerning an' individual
physician; any individual in charge of any operational department or any
medical director, staff physician or faculty member of the Company,
regardless of wtrether or not such person is directly employed by the
Company or is considered to be an independent contractor.

Amendments To Exclusions.

ln Clause 3. EXCLUSIONS of the EPL Coverage Section, paragraph (h) is
deleted in their entirety and replaced with the following:

(h) alleging, arising out of, based upon or attributable to any actual or
alleged contractual liability of any lnsured under any express contract
or agreement; provided, however, that this exclusion shall not apply
to:

(i) Liability which would have attached in the absence of such
express contract or agreement;

(ii) Defense Gosts; or

Claims for Loss alleging Wrongful Acts of an lnsured(s) with
respect to hospital practice privileges, credentialing or p'eer
review matters;

MNSCPT
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C. PRE.AUTHORIZED DEFENSE ATTORNEYS FOR ALL CLAIMS

Clause6. "PRE-AUTHORIZED DEFENSE ATTORNEYS FOR SECURITIES
CLAIMS" of the EPL Coverage Section is deleted in its entirety and replaced
with the following:

6. PRE-AUTHORIZED DEFENSE ATTORNEYS FOR ALL CLAIMS

This Clause 6 applies to all Claims.

Affixed as Appendix B hereto and made a part of this EPL Goverage Section
is a list of Panel Counsel lawfirms {"Panel Counsel Firms") from which a
selection of legal counsel shall be made to conduct the defense of any Claim
against an lnsured pursuant to the terms set forth in this Clause.

ln the event the lnsureds are already defending a Glaim, then the lnsureds
shall select a Panel Counsel Firm to defend the lnsureds.

The selection of the Panel .Counsel Firm by the lnsureds shall be from the list'
of Panel Counsel Firms designated for the type of Claim and be from the
jurisdiction in rMrich the Claim is brought. ln the event a Claim is brought in .

a jurisdiction not included on the appropriate list, the selection shall be made
from a listed jurisdiction which is the nearest geographic jurisdiction to either
where the Claim is maintained or where the corporate headquarters or state
of formation of the Named Entity is located. ln such instance, hotatever, the
lnsurer shall, at the \Mitten request of the Named Entity, assign a non-Panel
Counsel Firm of the lnsurer's choice in the furisdiction in which the Claim is
brought to function as "local counsel" on the Claim to assist the Panel
Counsel Firm which will function as "lead counsel" in conducting the defense
of the Glaim.

With the express prior rrwitten consent of the Insurer, an lnsured may select
(in the case of the lnsured defending the Claim), or cause the lnsurer to
select (in the case of the lnsurer defending the Claim), a Panel Counsel Firm
different from that selected by other lnsured defendants if such selection is
required due to an actual conflict of interest or is otherwise reasonably
justifiable.

The list of Panel Gounsel Firms may be amended from time to time by the
lnsurer. Horrvever, no change shall be made during the Policy Period to the
Panel Counsel Firms listed in Appendix B without the consent of the Named
Entity.

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS REMAIN UNCHANGED

tz REPRESENTATIVE
Or Countersignature (ln states where applicable)o All rights reserved.
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ln consideration of the premium amount charged for the Named Entity listed on this
endorsement and anv lnsirred of such Named Enlity, as such premium amount is set forth
in ltem 7 of this enilorsement, it is understood and agreed that the following terms and
conditions are particular to such Named Entity and any lnsured thereof :

by AIG Specialty Insurance Conpany

PROGRAM PARTICIPANT ENDORSEMENT - EDUCATION CORPORATION OF AMERICA

Item 1 NAMED ENTITY:

MAILING ADDRESS:

EDUCATION CORPORATION OF AMERICA

3660 GRANDVIEW PKWY
BIRMINGHAM, AL 35243-3330

STATE OF INCORPORATION/FORMATION OF THE NAMED ENTITY DE

Item 2. DESIGNATED POLICY AGGREGATE LIMIT OF LIABILITY: $35,O00,000

Goverage Section Designated Shared Limit
of Liability

Designated Separate
Limit of Liability

D&O Coverage
Section:

N/A $ 10,oo0.000

EPLI Coverage
Section:

N/A $15,OO0,000

FLI Coverage Section: N/A $10,oo0,ooo

Item 3. OTHER POLICY YEAR tlMlTS OF LIABILITY

a. Crisis Management Fund for D&O:

b. Costs of lnvestigation Coverage Sublimit for D&O:

c. Voluntary Compliance Loss Sublimit of Liability for FLI:

d. HIPAA Penalties Sublimit of Liability for FLI:

e. Contract Claim Defense Costs Coverage Sublimit of
Liability for D&O;

t. Side A Excess Limit of Liability
excess aggregate limit of liability for all Non-lndemnifiable
Loss solelV for Executives of a C ompanv (including
Defense Costs) under the D&O Coverage Section (herein
the "Side A Excess Limit of Liability")

$50,000
$250,O00
$ 100,oo0
$100,000
$1,O00,000

$1,O00,oo0
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forms a part of

REPRESENTATIVE
n states where applicable)

Item 4.

Item 5.

Item 6.

Item 7.

Item 8

CONTINUITY DATES:

D&O Coverage Section:
EPLI Coverage Section:
FLI Coverage Section:

PRIOR ACT DATES:

D&O Coverage Section:
'EPLI Coverage Section:
FLI Coverage Section:

RETENTION AMOUNTS (for Loss arising from Claims alleging the same Wrongful
Act or Related Wrongful Acts):

D&O Coverage Section
EPLI Coverage Section:
FLI Coverage Section:

12t21t2044
12t21t2004
12t21t2004

N/A
N/A
N/A

00
o00
000

00
50
00

$5
93
$1

Note: No Retention amount is applicable to non-lndemnifiable Loss

PREMIUM

ANNUAL PREMIUM

Or Countersignature (l
o AII rights reserved.
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Policy number 01 -825'10'59
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By: AIG Specialty Insurance Conpany

Product Name: PrivateEdge Plus

FEDERAL SHARE OF COMPENSATION UNDER TRIA AND CAP ON LOSSES
ENDORSEMENT

This endorsement modifies insurance provided by this Policy:

DISCLOSURE

You should know that wtrere coverage is provided by this Policy for losses resulting from
"Certified Acts of Terrorism" (as defined by Section 1O2 (1) of United States Terrorism
Risk lnsurance Act), such losses may be partially reimbursed by the United States
Government under a formula established by federal law. Hovr,rever, your Policy may
contain other exclusions which might affect your coverage such as,. an exclusion for
nuclear events. Under the formula, the United States Government generally reimburses
85% through 2015; 84o/o beginning on January 1, 2016; 83o/o beginning on January 1,
2017;82o/o beginning January 1,2O18;81o/o beginning January'1,2019 and 80%
beginning on January 1, 2O2O, of covered terrorism losses exceeding the statutorily
established deductible paid by the insurance company providing the coverage.

You should also know that the Terrorism Risk lnsurance Act, as amended, contains a $1O0
billion cap that limits United States Government reimbursement as well as insurers' liability
for losses resulting from "Certified Acts of Terrorism" when the amount of such losses in
any one calendar year exceeds $1OO billion. lf the aggregate insured losses for all insurers
exceed $1O0 billion in a calendar year and if we have met our insurer deductible, we are
not liable for the payment of any portion of the amount of such losses that exceeds 910O
billion; and for aggregate insured losses up to $1O0 billion, v\E will only pay a pro iata
share of such insured losses as determined by the Secretary of the Treasury.

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS REMAIN UNCHANGED

AUTHO RIZED REPRESENTATIVE
Or Countersignature (ln statei where applicable)

o All rigr'ts reserved.

END O12
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. FORMS INDEX ENDORSEMENT

The contents of the Policy is comprised of the following forms:

FORM NUMBER
EDITIO

DATE

forms a part of

MNSCPT

96555

MNSCPT

MNSCPT

}INSCPT

MNSCPT

99544

97886

96311

99758

119679

95717

99193

1'INSCPT

llNscPi

95855

117285

99560

I.INSCPT

01/15

06/ 08

06/08

07 to8

04/08

02/08

08/08

09t15

o9t07

05/08

09t07

ozt 14

07/08

FORM TITLE

DIRECTORS & OFFICERS LIABILITY INSUMNCE, EMPLOYMENT PMCTICES
LIABILITY INSURANCE, FIDUCIARY LIABILITY INSUMNCE - DECLARATIONS

TRIA DEC DISCLOSURE FORI.I

GENERAL TERI.IS AND COND IT IONS

D&O COVERAGE SECTION

EPL COVERAGE SECTION

FLI COVEMGE SECTION

SECURITIES CLAII,I PANEL COUNSEL LIST

EI,IPLOYI.IENT PRACTICES CLAIl'I PANEL COUNSEL

EI.IPLOYEE BENEF 1T PLAN F IDUC IARY L IAB I L Iry PANEL COUNSEL

POLICYHOLDER NOTICE REGARDING E.DISCOVERY CONSULTANT SERVICES

APPENDIX D - CRISIS I.IANAGEI'IENT COVERAGE FOR D&O COVERAGE SECTION

NoTrcE 0F cLArM (REPoRTTNG BY E-MA|L)

ECONOI.IIC SANCTIONS ENDORSEI'IENT

NUCLEAR ENERGY LtABtLTTY EXCLUSTON ENDORSET'|ENT (ALL COVERAGE
sEcT r oNs)

SPEC I F I C I NVEST I GAT I ON -CLA I 1'I - L I T I GAT I ON - EVENT OR. ACT EXCLUS I ON
(D&0 EPL AND FLr CoVERAGE SECTIoN)

CLASS ACTION OR I.IULTIPLE PLAINTIFF CLAI}iS SEPAMTE RETENTION

SPECI FI C ENTTTY/ I N I D IVIDUAL EXCLUSI ON

ADDTT|0NAL LISTED PLAN(S) ENDoRSEHENT (Ap) FLI CoVERAGE SECT|oN

AFFoRDABLE CARE ACT (oBAmACARE) CoVERAGE ENHANCEilENT

PANEL CoUNSEL FrRM LtST AI|ENDED (EpL CoVERAGE SECTIoN)

H IGHER EDUCAT ION ENDORSEI'IENT

@ All rights reserved

END OI3
Page 1 ot 278859 {10/01)
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ENDORSEMTruT* ]3 l3l

This endorsement, eflective 72:07 an September 3. 2018
policy number 01'825'10'59
issued to EDUCATI0N C0RP0MTI0N 0F AI4ERICA

by AIG Specialty Insurance Conpany

FORMS INDEX ENDORSEMENT

The contents of the Policy is comprised of the following forms

FORM NUMBER
DITIO
DATE

I,INSCPT

125595 03t17

78859

forms a part of

AUTHORIZED REPRESENTATIVE
Or Countersignature (ln states where applicable)

FORM TITLE

PROGRAI.I PARTICIPANT ENDORSEHENT - EDUCATION CORPOMTION OF
AI.IERICA

FEDERAL SHARE OF COMPENSATION UNDER TRIA AND CAP ON LOSSES
ENDORSEHENT

10/01 FORMS INDEX ENDORSEMENT

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS REMAIN UNCHANGED

o

END OI3
Page 2 ot 278859 (10/O1l
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CLAIM REPORTIN G FORM

tssuins company: A16 Specialty Insurance Conpany

Reported under Policy/Bond Number , 07-825-10-59 Date:

Type of Coverage: D&O 

- 

E&O 

- 

Fidelity (complete the Fidelity Supplemental on
the next page)

lnsured's Name, as given on Policy Declarations (Face Page);

. EDUCATION CORPOMTION OF AMERICA

Contact Person

Title:

ATG

Phone: -(-)
eMail:

xt

@

Case or Claimant Name:

lf the party involved is different from "lnsured" Name (as given on Policy Declarationsl state
relatio nsh ip:

lnsurance Broker/Agent: l'4LLIS 0F NEht Y0RK, INC

2nn L IBFPTY SIREEI, 7TH FLAddress

Address NEW YqRK. NY 10281-100s

contact: C0URTNEY LOGAN

eMair: MAI LHUBMILLIST0HERSHATS1N . C1M

Phone

AIG
Financial Lines Claims
P.O. Box 25947
Shawnee Mission, KS 66225

(888) 602- 5246
t866t 227- 17sO

Phone
Fax:
Email:

Send Notice of Claims to

c- Claim AlG.com
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CLAIM REPORTING FORM
FIDELITY SUPPLEMENTAL

lOnly complete this supplemental if the Claim is being reported under Fidelity Coverage)

tssuing Gompany: AIG Specialty Insurance Conpany

Reported under Policy/Bond Number 01 -825 - 10 : 59

Date of Discovery Estimated Amount of loss

Cause of Loss: Employee Dishonesty

Funds Transfer

lD Theft

Client Property

EBISA

Othe r

Computer Fraud 
,

Robbery/ Burg lary

Forgery

ln Transit

Credit Card Forgery

if Other, describe:

Send Notice Of Claims To AIG
Financial Lines Claims
P.O. Box 25947
Shawnee Mission, KS 66225

(888) 602- s246
1866t 227- 1750
c- Claim@AlG.com

Phone
Fax:
Email:

ATG

centalized Customer Link and lnformation Management
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EXIIIBIT B

Proposed Order

134

7
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IN TTIE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA

MACON DIVISION

VC MACON GA, LLC

Plaintiff,

" Civil.Action No. 5:18-cv-00388-TES

VIRGINIA COLLEGE, LLC; and
EDUCATION CORPORATION OF
AMERTCA,

Defendants.

ExpEDrr"f ffi '11f.i$5fr Hf#R'3ilRHi'INGTHAT
gonRT's TNJUNCTTON DOES NOT APPLY TO TNSURANCE qOLICY

This rnattel' came to be heard upon the Receiver' motion (the "Motion"l fo,: an orde,

clarifying that the injunction irnposed by the Court in the. Order Appointing Receiver" and

Prelinrinary lnjunction (the "Receivership Order") (Doc. 26), as nrodified in the Supplenrental

Order (the "supplemental Order") (Doc. 104), does not apply to the Policvr and authorizing AIG

to pay lbr any Losses (as defined in the Policl), including the advancement of legal fees and

expenses, stenrming front any Clainr (as defined in the Policy). Upon consideration of the

Motion; and it appearing that the noticb of the 'Motion provided is appropriate and suificient

under the circunrstances and that.no other or further notice need be given; and it appearing that

the relief requested is in ihe best interests o:f the Receivership Estate, its creditors, and other

parties in interest; and after due deliberation and sufficierrt cause appearing therefor,

IT IS HEREBY FOUND, DETERMINED AND ORDERED THAT:

v

' Unless otherwise det'ined herein. capitalized tenrrs shall lrave the meaning given to them in the Motion.
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l. The findings arrd conclusions set forth herein constituie tlte Court's findings of

fact and conclusions of larv pursuant io Rule 52 of the Federal Rr.rles of Civil Procedure (the

"M").
2. To the extent any of the following firrdings of fact constituie cottclusions of law,

they are adopied as such. To the exterlt arry of the follou,ittg cotrclusions of larv constitute

findings of fact; they are adopted as such.

3. The Court has jurisdiction over this matter attd over. the property of the

Receivership Estate pursuantto Rule 66 of the Rules and this Coutt's broad equitable powers.

4. Proper, timely, adequate, and sufficient notic.e of the Motiorr have been provided.

Such notice was sufficient and appropriate under the particular circumstances. No other or

further notice of the Motion or of the entry of this Order is necessarv or shall be required.

5. A reasonable oppomunity to object or be heard regarding the requested relief in

the Motion and this Order has been afforded to all e.ntities rvho have appeared in this action.

6. The Motion is GRANTED.

7. To the extent the Policy and the proceeds from the Policy are property of the

Receivership Estate, the injunction imposed by the Court in the Receivership Order, as modified

in the Supplemental Order, does not apply to the Policy or the proceeds therefrom.

, 8, Due to the .Receivership, neither the Receiver noi tlre Receivership Entities are

required to pay the Retention (as defined in the Policy).

9. A-lG is autlrorized to disburse proceeds in accordance with the terms and

conditions of the Policy, including the pay.nrent tbr any Losse-s, such as the advancement of legal

fees and expenses, stemming from any Claim under the.Policl,'. ,

2
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1.0. This Order shall be irnmediately eft'ective and enforceable upon its entry and there

shall be no stay of exec.ution or effectiveness of this Order, notwithstanding anything to the

contrary proscribed by applicable law.
.t

ll.. This 
,Coult 

shall retain jurisdiction witlr respect to all matters arising fronr or

lelated to the enforcement of this Order.

Dated:

U.S. District Court Judge

3
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General Civil and Domestic Relations Case Filing Information Form

E.FILED IN OFFICE - NS
CLERK OF STATE COURT

GWNNETT COUNTY, GEORGIA
19-C-06260-56

81261201910:05 AM

Plaintiff(s)
CHEATHAM MATTHEW

D Superior or El State Court of GWINNETT County

Defendant(s)
VIRGINIA COLLEGE, LLC

19-C-06260-56Case Number

MM.DD.YYYY
Date Filed 08-23-2019

For Clerk Use Only

Last First Middle L Suffix Prefix Last First Middle l. Sulfix

EDUCATION CORPORATION OF AMERICA
Prefix

Last First Middle t. Suffix Prefix Last First Middle t. Suffix Frefix

Last First Middle I. Suffix Prelix Last First Middle I. Suffix Prefix

Middle I. Suffix Prefix Last First

Bar Number 614061

Check One Case Type in One Box

ment -

Middle L Suffix PrefixLast First

Plaintiff's Attorney CHRISTOPHER ARMOR

General Civil Cases

D Automobile Tort
tr Civil Appeal
E Contract
il Garnishment
tr General Tort
tr HabeasCorpus
tr Injunction/Mandamus/Other Writ
D Landlord/Tenant
tr Medical Malpractice Tort
tr Product Liability Tort
n Real Property
tr Restraining Petition
tr Other General Civil

LJ

Self-Represented E

One Case

E

tr

tr

Check if the action is related to anotheractiorr(s) periding or previously pending in this court involving gome or all

of the same parties, subject matter, or factual issues. lf so, provide a case number for each.

Case Number Case Number

I hereby certify that tlre dcrcurrrents irr tliis filing, irrcluding Dttachmcnts ond exhibits, sotisfy thc rcquirementc for
redaction of personal or confidential information in O.C.G.A. 5 9-11-7.1.

ls an interpreter needed in this case? lf so, provide the language(s) required.
Language(s) Required

Do you or your client need any disability accommodations? If so, please describe the accommodation request.

Domestic Relations Cases

! Adoption
tr Dissolution/Divorce/Separate

Maintenance
n Family Violence Petition
tr Paternity/Legitimation
n Support - lV-D
n Support - Private (non-lV-D)
n Other Domestic Relations

n Contempt
tr Non-payment of child support,

medical support, or alimony
n Modification
f Other/Administrative

Version 1.1.18
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IN THE STATE COURT OF GWINNETT COUNTY

STATE OF GEORGIA

_______________________________________

_______________________________________
CIVIL ACTION
NUMBER:

PLAINTIFF

VS.

_______________________________________

DEFENDANT

MATTHEW CHEATHAM

EDUCATION CORP. OF AMERICA

3660 Grandview Parkway
Birmingham, Alabama 35243

CHRISTOPHER ARMOR
ARMOR LAW, LLC
P.O. BOX 451328
ATLANTA, GA 31145

E-FILED IN OFFICE - NS
CLERK OF STATE COURT

GWINNETT COUNTY, GEORGIA

CLERK OF STATE COURT

19-C-06260-S6
8/26/2019 10:05 AM

26TH AUGUST 19

19-C-06260-S6
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EXHIBIT 5 
Answer 
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IN THE UNITED STATES DISTRICT COURT FOR THE  
NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 

MATTHEW CHEATHAM,  ) 
on behalf of himself and all others ) 
similarly situated,   ) 
      ) 
 Plaintiff,    ) CIVIL ACTION NO.   
      ) 
v.      ) ____________________ 
      ) 
VIRGINIA COLLEGE, LLC and ) JURY TRIAL DEMANDED 
EDUCATION CORPORATION  ) 
OF AMERICA,    )  
      ) 
 Defendants.    ) 
 

ANSWER AND AFFIRMATIVE DEFENSES 

Defendants Virginia College, LLC (“Virginia College”) and Education 

Corporation of America (“ECA”) (collectively, “Defendants”), by and through 

undersigned counsel, hereby submit this Answer to the Class Action Complaint 

(“Complaint”) filed by Plaintiff Matthew Cheatham on behalf of himself and those 

similarly situated. 

Plaintiff entered into an agreement with Defendants in which he agreed to 

both a mandatory arbitration agreement and a class action waiver provision. 

Accordingly, Defendants submit this Answer without waiving, and specifically 

preserving, their right to move this Court to compel individual arbitration of 

Plaintiff’s claims in the Complaint under the Federal Arbitration Act, 9 U.S.C. § 1, 
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et seq., to deny class arbitration, and further to move this Court to dismiss and/or 

strike Plaintiff’s class claims and/or deny certification of such claims.  

INTRODUCTION1 

1. Defendants admit that both Virginia College and ECA operated 

colleges in the United States.  Defendants lack knowledge or information concerning 

the accuracy of the remaining allegations in Paragraph 1 and therefore denies those 

allegations.  

2. Defendants admit that the Accrediting Council for Independent 

Colleges and Schools suspended Virginia College’s accreditation on December 4, 

2018.  Defendants deny the remaining allegations in Paragraph 2.  

3. Defendants deny the allegations in Paragraph 3. 

4. Defendants deny the allegations in Paragraph 4. 

5. Defendants admit that Virginia College had campuses in Huntsville, 

Alabama and Macon, Georgia. Defendants deny the remaining allegations in 

Paragraph 5.  

6. Defendants deny the allegations in Paragraph 6. 

7. Defendants deny the allegations in Paragraph 7.  

 

                                                           
1 Defendants include the headings set forth in the Complaint for reference purposes only.  
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PARTIES, JURISDICTION, AND VENUE 

8. Upon information and belief, Defendants admit the allegations in 

Paragraph 8. 

9. Defendants admit the allegations in Paragraph 9, except that they deny 

that Virginia College’s principal place of business is in Montgomery, Alabama. 

Virginia College was headquartered in Birmingham, Alabama.  

10. Defendants admit the allegations in Paragraph 10. 

11. Defendants admit the allegations in Paragraph 11. 

12. Defendants deny the allegations in Paragraph 12. 

13. Defendants deny the allegations in Paragraph 13. 

14. Defendants deny the allegations in Paragraph 14. 

15. Defendants admit the allegations in Paragraph 15. 

16. Defendants deny the allegations in Paragraph 16. The court order was 

not entered on January 16, 2019 and it is not attached as Exhibit A. 

17. The allegations in Paragraph 17 appears to be a quote from the 

insurance policy. The insurance policy document speaks for itself. To the extent a 

response is required, Defendants deny those allegations. 

18. The allegations in Paragraph 18 appears to be an interpretation of the 

insurance policy. The insurance policy document speaks for itself. To the extent a 

response is required, Defendants deny those allegations. 
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19. The allegations in Paragraph 19 appears to be an interpretation of the 

insurance policy. The insurance policy document speaks for itself. To the extent a 

response is required, Defendants deny those allegations. 

20. The allegations in Paragraph 20 appears to be an interpretation of the 

insurance policy. The insurance policy document speaks for itself. To the extent a 

response is required, Defendants deny those allegations. 

21. Defendants admit the AIG Policy is attached as Exhibit A to the 

Receiver’s Expedited Motion for Order Clarifying That Court’s Injunction Does Not 

Apply to Insurance Policy filed on January 16, 2019 in VC Macon GA, LLC v. 

Virginia College, LLC, Education Corporation of America, 5:18-cv-00388 (M.D. 

Ga).  

22. Defendants admit the allegations of Paragraph 22. 

PLAINTIFF MATTHEW CHEATHAM 

23. Upon information and belief, Defendants admit the allegations in 

Paragraph 23. 

24. Defendants admit the allegations in Paragraph 24. 

25. Defendants admit the allegations in Paragraph 25.  

26. Defendants lack knowledge or information concerning the accuracy of 

the allegations in Paragraph 26 and therefore deny those allegations. 

27. Defendants lack knowledge or information concerning the accuracy of 
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the allegations in Paragraph 27 and therefore deny those allegations. 

28. Defendants lack knowledge or information concerning the accuracy of 

the allegations in Paragraph 28 and therefore deny those allegations. 

29. Defendants lack knowledge or information concerning the accuracy of 

the allegations in Paragraph 29 and therefore deny those allegations. 

30. Defendants lack knowledge or information concerning the accuracy of 

the allegations in Paragraph 30 and therefore deny those allegations. 

31. Defendants lack knowledge or information concerning the accuracy of 

the allegations in Paragraph 31 and therefore deny those allegations.  

32. Defendants lack knowledge or information concerning the accuracy of 

the allegations in Paragraph 32 and therefore deny those allegations. 

33. Defendants deny the allegations in Paragraph 33. 

CLASS ALLEGATIONS 

34. The allegations in Paragraph 34 constitute characterizations of the 

Complaint to which no response is required. To the extent a response is required, 

Defendants deny the allegations in Paragraph 34. Defendants further deny that the 

certification of any class, under any applicable rule, is appropriate.   

35. The allegations in Paragraph 35 and each subpart thereto constitute 

characterizations of the Complaint to which no response is required. To the extent a 

response is required, Defendants deny those allegations.  
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36. The allegations in Paragraph 36 constitute characterizations of the 

Complaint to which no response is required. To the extent a response is required, 

Defendants deny those allegations.  

37. The allegations in Paragraph 37 constitute characterizations of the 

Complaint to which no response is required. To the extent a response is required, 

Defendants deny those allegations. 

38. Defendants deny the allegations in Paragraph 38. 

39. Defendants deny the allegations in Paragraph 39 and each of the 

subparagraphs thereto. 

40. Defendants deny the allegations in Paragraph 40. 

41. Defendants deny the allegations in Paragraph 41.  

42. Defendants deny the allegations in Paragraph 42. 

43. Defendants deny the allegations in Paragraph 43. 

44. Defendants deny the allegations in Paragraph 44. 

45. Defendants deny the allegations in Paragraph 45. 

46. Defendants deny the allegations in Paragraph 46. 

47. Defendants deny the allegations in Paragraph 47. 

COUNT I – NEGLIGENCE  

48. Defendants adopt and expressly incorporate their responses to 

Paragraphs 1-47 as if fully set forth herein.  
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49. Defendants deny the allegations in Paragraph 49.  

50. Defendants admit that the Accrediting Council for Independent 

Colleges and Schools suspended Virginia College’s accreditation on December 4, 

2018. Defendants deny the remaining allegations in Paragraph 50. 

51. Defendants deny the allegations in Paragraph 51. 

52. Defendants deny the allegations in Paragraph 52. 

53. Defendants deny the allegations in Paragraph 53. 

54. Defendants deny the allegations in Paragraph 54. 

55. Defendants deny the allegations in Paragraph 55. 

56. The allegations in Paragraph 56 constitute conclusions of law to which 

no response is required. To the extent a response is required, Defendants admit that 

they owe certain duties to students under the law, but deny that any such duties were 

breached. 

57. Defendants deny the allegations in Paragraph 57. 

58. The allegations in Paragraph 58 constitute conclusions of law to which 

no response is required. To the extent a response is required, Defendants admit that 

they owe certain duties to students under the law, but deny that any such duties were 

breached. 

59. The allegations in Paragraph 59 constitute conclusions of law to which 

no response is required. To the extent a response is required, Defendants admit that 
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they owe certain duties to students under the law, but deny that any such duties were 

breached. 

60. The allegations in Paragraph 60 constitute conclusions of law to which 

no response is required. To the extent a response is required, Defendants admit that 

they owe certain duties to students under the law, but deny that any such duties were 

breached. 

61. Defendants deny the allegations in Paragraph 61. 

62. The allegations in Paragraph 62 constitute conclusions of law to which 

no response is required. To the extent a response is required, Defendants admit that 

they owe certain duties to students under the law, but deny that any such duties were 

breached. 

63. Defendants deny the allegations in Paragraph 63. 

64. Defendants deny the allegations in Paragraph 64. 

65. Defendants deny the allegations in Paragraph 65. 

COUNT II – BREACH OF CONTRACT  

66. Defendants adopt and expressly incorporate their responses to 

Paragraphs 1-65 as if fully set forth herein.  

67. Defendants admit that Plaintiff and former students and online students 

entered into contracts with Defendants. Defendants deny the remaining allegations 

in Paragraph 67. 
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68. Defendants admit that Plaintiff and former students and online students 

entered into contracts with Defendants. Those contracts speak for themselves. To 

the extent a response is required, Defendants deny the remaining allegations in 

Paragraph 68. 

69. Defendants admit that Plaintiff and former students and online students 

entered into contracts with Defendants. Those contracts speak for themselves. To 

the extent a response is required, Defendants deny the remaining allegations in 

Paragraph 69. 

70. Defendants deny the allegations in Paragraph 70. 

71. Defendants deny the allegations in Paragraph 71. 

72. Defendants deny the allegations in Paragraph 72. 

73. Defendants deny the allegations in Paragraph 73. 

74. Defendants deny the allegations in Paragraph 74. 

75. Defendants deny the allegations in Paragraph 75. 

COUNT III – UNJUST ENRICHMENT 

76. Defendants adopt and expressly incorporate their responses to 

Paragraphs 1-75 as if fully set forth herein. 

77. Defendants admit Plaintiff and at least some former students and online 

students paid tuition to Defendants while enrolled.  Defendants deny the remaining 

allegations in Paragraph 77.   
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78. Defendants deny the allegations in Paragraph 78.  

79. Defendants deny the allegations in Paragraph 79. 

80. Defendants deny the allegations in Paragraph 80. 

ANY ARBITRATION AGREEMENTS ARE UNENFORCEABLE 

In ¶¶ 81-86 of the Complaint, Plaintiff claims that his claims, and the claims 

of putative class members, should be allowed to proceed in court, rather than be 

arbitrated as Plaintiff and putative class members agreed, based on certain federal 

regulations.  Plaintiff essentially is asking this Court to interpret and declare those 

federal regulations to allow his claims to proceed in court.  Defendants dispute 

Plaintiff’s position.   

81. The allegations in Paragraph 81 constitute conclusions of law to which 

no response is required. To the extent a response is required, Defendants deny those 

allegations. 

82. The allegations in Paragraph 82 constitute conclusions of law to which 

no response is required. To the extent a response is required, Defendants deny those 

allegations. 

83. Defendants deny the allegations in Paragraph 83. 

84. The allegations in Paragraph 84 constitute conclusions of law to which 

no response is required. To the extent a response is required, Defendants deny those 

allegations. 
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85.  The allegations in Paragraph 85 constitute conclusions of law to which 

no response is required. To the extent a response is required, Defendants deny those 

allegations. 

86. The allegations in Paragraph 86 constitute conclusions of law to which 

no response is required. To the extent a response is required, Defendants deny those 

allegations. 

PRAYER FOR RELIEF 

Defendants deny that Plaintiff or any members of the proposed classes are 

entitled to any of the requested relief set forth in Plaintiff’s prayer for relief and 

each of the subparagraphs (a-j) thereto. 

AFFIRMATIVE DEFENSES 

Defendants deny each and every allegation contained in Plaintiff’s Complaint 

not specifically admitted or denied, or otherwise responded to, in their Answer and 

Affirmative Defenses, or in any amendment or supplement to their Answer and 

Affirmative Defenses, and demand strict proof of each and every allegation 

contained in Plaintiff’s Complaint, including strict proof as to the nature and extent 

of the injuries and damages alleged.  

Defendants specifically reserve the right to assert additional affirmative 

defenses as warranted based on any clarification or modification of the allegations 

or on facts later learned, discovered, pled or offered.  
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FIRST AFFIRMATIVE DEFENSE 

Defendants plead the applicability of the Federal Arbitration Act, 9 U.S.C. § 

1, et seq., to any and all claims made against them that fall within any arbitration 

provision contained in any applicable contract or agreement. This Answer is filed 

without waiving, and specifically reserving, the right to arbitrate any claims covered 

by any arbitration provision.   

SECOND AFFIRMATIVE DEFENSE 

All of Plaintiff’s claims on behalf of the proposed class are barred because 

Plaintiff and Defendants entered a written agreement signed by Plaintiff that 

included a class action waiver whereby each party agreed to bring claims against the 

other only in an individual capacity.  

THIRD AFFIRMATIVE DEFENSE 

Neither Plaintiff nor any purported class member has suffered, and none will 

suffer, any injury to a legally protected or cognizable interest by reason of the 

conduct of Defendants as alleged in the Complaint.   

FOURTH AFFIRMATIVE DEFENSE 

Defendants deny they owed Plaintiff and some or all members of the proposed 

class any legal duty; however, even if any such duty were determined to exist, 

Defendants deny breaching the same.  
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FIFTH AFFIRMATIVE DEFENSE 

Plaintiff’s claims, and those of some or all of the other persons he purports to 

represent, against Defendants are not appropriate for resolution through class action 

practice under Rule 23 of the Federal Rules of Civil Procedure or any other 

applicable rule, state or otherwise.  

SIXTH AFFIRMATIVE DEFENSE 

Plaintiff, and some or all of the other persons he purports to represent, cannot 

demonstrate that irreparable harm will result without the granting of permanent 

injunctive relief and that any harm will not be compensable by money damage 

therefore any claim for injunctive relief cannot stand.   

SEVENTH AFFIRMATIVE DEFENSE 

The Complaint, and each and every count thereof, fails to state a claim against 

Defendants. 

EIGHTH AFFIRMATIVE DEFENSE 

Plaintiff’s claims, and those of some or all of the other persons he purports to 

represent, are barred by the applicable statutes of limitation and/or statute of repose.   

NINTH AFFIRMATIVE DEFENSE 

Some or all of Plaintiff’s claims, and those of some or all of the other persons 

he purports to represent, are barred by the doctrines of accord and satisfaction, 

waiver, estoppel, ratification, consent, release, acquiescence, economic loss, 
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necessity, frustration of purpose, laches and unclean hands. 

TENTH AFFIRMATIVE DEFENSE 

All of Plaintiff’s claims are precluded on the ground that Plaintiff and some 

or all members of the proposed class lack standing to bring some or all of the claims 

set forth in the Complaint. 

ELEVENTH AFFIRMATIVE DEFENSE 

Some or all of Plaintiff’s claims, and those of some or all of the other persons 

he purports to represent, are barred by the statute of frauds. 

TWELFTH AFFIRMATIVE DEFENSE 

Plaintiff, and some or all of the other persons he purports to represent, failed 

to mitigate any of their alleged damages. 

THIRTEENTH AFFIRMATIVE DEFENSE 

Plaintiff, and some or all of the other persons he purports to represent, is not 

entitled to attorneys’ fees, costs, or expenses for any claim asserted against 

Defendants in this action. 

FOURTEENTH AFFIRMATIVE DEFENSE 

 Each count of the Complaint is barred because Defendants fully performed all 

of their contractual obligations to Plaintiff and other persons he purports to represent. 

FIFTEENTH AFFIRMATIVE DEFENSE 

 Plaintiff, and the other persons he purports to represent, suffered no damages 
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because of any act or omission of Defendants. 

SIXTEENTH AFFIRMATIVE DEFENSE 

 Plaintiff’s action or inaction and/or the actions of the proposed class members 

caused or contributed to the alleged damages.  

SEVENTEENTH AFFIRMATIVE DEFENSE 

 Defendants acted in good faith at all times, and did not accidentally, 

negligently, wantonly, recklessly, knowingly, willfully, or fraudulently commit any 

act, without any information, or directly or indirectly induce any act or inaction that 

created liability to Plaintiff or any other person he purports to represent.  

EIGHTEENTH AFFIRMATIVE DEFENSE 

Class certification is inappropriate because of conflicts of interest between 

Plaintiff and the members of the putative class and/or between and among members 

of the putative class. 

NINETEENTH AFFIRMATIVE DEFENSE 

 Class certification is inappropriate because the Plaintiff and/or Plaintiff’s 

counsel are inadequate representatives of the members of the putative class. 

TWENTIETH AFFIRMATIVE DEFENSE 

To the extent special damages are sought, such damages may never be the 

subject of class treatment under Rule 23 of the Federal Rules of Civil Procedure or 

any state rule.   
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TWENTY-FIRST AFFIRMATIVE DEFENSE 

The Complaint fails to adequately define any class of persons who could 

properly maintain this action as a class action.  

 TWENTY-SECOND AFFIRMATIVE DEFENSE 

Class certification is inappropriate because there is a lack of commonality of 

questions of law and/or questions of fact.   

TWENTY-THIRD AFFIRMATIVE DEFENSE 

Class certification is inappropriate because there is a lack of typicality. 

TWENTY-FOURTH AFFIRMATIVE DEFENSE 

Class certification is inappropriate because there are likely to be difficulties 

in the management of the proposed class action.   

TWENTY-FIFTH AFFIRMATIVE DEFENSE 

Class certification is inappropriate because the claims and types of relief 

alleged by Plaintiff on his behalf and that of the putative class are matters in which 

individual questions of fact and law predominate over common questions.  

TWENTY-SIXTH AFFIRMATIVE DEFENSE 

Class certification is inappropriate because the claims and types of relief 

alleged by Plaintiff are not common to or typical of any claims of the members of 

the putative class which Plaintiff purports to represent.  
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TWENTY-SEVENTH AFFIRMATIVE DEFENSE 

Class certification is inappropriate because the Plaintiff has not, and cannot, 

show that class treatment of the claims alleged and relief sought is superior to other 

methods of the adjudicating the dispute.   

TWENTY-EIGHTH AFIRMATIVE DEFENSE 

Plaintiff has not expressly requested punitive damages in his Complaint.  In 

the even that Plaintiff nonetheless is allowed to make a claim for punitive damages, 

Defendants deny that they are guilty of any conduct that would entitle Plaintiff, and 

some or all of the other persons he purports to represent, to recover punitive 

damages. 

TWENTY-NINTH AFFIRMATIVE DEFENSE 

Plaintiff has not expressly requested punitive damages in his Complaint.  In 

the even that Plaintiff nonetheless is allowed to make a claim for punitive damages, 

Defendants aver that any award of punitive damages to the Plaintiff, and some or all 

of the other persons he purports to represent, in this case would be in violation of the 

constitutional safeguards provided to Defendants under the Constitution of the State 

of Georgia. 

THIRTIETH AFFIRMATIVE DEFENSE 

Plaintiff has not expressly requested punitive damages in his Complaint.  In 

the even that Plaintiff nonetheless is allowed to make a claim for punitive damages, 
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Defendants aver that any award of punitive damages in this case would be in 

violation of the constitutional safeguards provided to Defendants under the 

Constitution of the United States of America. 

THIRTY-FIRST AFFIRMATIVE DEFENSE 

Plaintiff has not expressly requested punitive damages in his Complaint.  In 

the even that Plaintiff nonetheless is allowed to make a claim for punitive damages, 

Plaintiff is not entitled to punitive damages. Plaintiff cannot meet the requirements 

of O.C.G.A. § 51-12-5.1, and as a result, punitive damages may not be awarded in 

this case. Without waiving their denial of liability to Plaintiff, including without 

limitation their denial of any liability for punitive damages, Defendants plead the 

limitations on punitive damages imposed by O.C.G.A. § 51-12-5.1. The award of 

punitive damages pursuant to a procedure which fails to provide a reasonable limit 

on the amount of the award against the Defendants violates the Due Process Clause 

of the Fourteenth Amendment of the United States Constitution and the Due Process 

Clause of Article I, Section 1, Paragraph 1 of the Georgia Constitution. The award 

of punitive damages under a procedure which results in the imposition of different 

penalties for the same or similar acts violates the Equal Protection Clause of the 

Fourteenth Amendment of the United States Constitution. The procedures pursuant 

to which punitive damages are awarded are unconstitutionally vague. Punitive 

damages are not available for breach of contract.  
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THIRTY-SECOND AFFIRMATIVE DEFENSE 

Plaintiff has not expressly requested punitive damages in his Complaint.  In 

the event that Plaintiff nonetheless is allowed to make a claim for punitive damages, 

the imposition of punitive damages in this case will constitute an excessive fine in 

violation of the Eighth Amendment of the Constitution of the United States and Due 

Process Clause of Article I, Section 1, Paragraph 1 of the Georgia Constitution.  

THIRTY-THIRD AFFIRMATIVE DEFENSE 

Plaintiff has not expressly requested punitive damages in his Complaint.  In 

the event that Plaintiff nonetheless is allowed to make a claim for punitive damages, 

the imposition of punitive damages in this case is unconstitutional under the due 

process clause of the Fourteenth Amendment of the Constitution of the United States 

for the following reasons, jointly and separately: (1) The punitive damages sought 

in this case are vastly disproportionate to the actual damages allegedly sustained by 

the Plaintiff, and some or all of the other persons he purports to represent; (2) The 

imposition of punitive damages in this case constitutes an arbitrary and capricious 

taking of Defendants’ property with no rationally stated purpose; (3) Allowing a jury 

to award punitive damages with unfettered discretion is inconsistent with due 

process; and, (4) Such damages are vague and ambiguous and are not rationally 

related to any legitimate government interest. 
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THIRTY-FOURTH AFFIRMATIVE DEFENSE 

Plaintiff has not expressly requested punitive damages in his Complaint.  In 

the event that Plaintiff nonetheless is allowed to make a claim for punitive damages, 

any award of punitive damages in this case would be subject to scrutiny under the 

factors set forth in Cooper Indust., Inc., v. Leatherman Tool Group, Inc., 532 U.S. 

424 (2001); BMW of North America, Inc. v. Gore, 517 U.S. 599 (1996), and the 

application thereof in BMW of North America, Inc. v. Gore, 701 So. 2d 507 (Ala. 

1997); and State Farm Mut. Auto Ins. Co. v. Campbell, 538 U.S. 408 (2003) 

THIRTY-FIFTH AFFIRMATIVE DEFENSE 

Plaintiff has not expressly requested punitive damages in his Complaint.  In 

the event that Plaintiff nonetheless is allowed to make a claim for punitive damages, 

any jury making an award of punitive damages in this case must consider the factors 

set forth in Cooper Indust., Inc., v. Leatherman Tool Group, Inc., 532 U.S. 424 

(2001); BMW of North America, Inc. v. Gore, 517 U.S. 599 (1996), and the 

application thereof in BMW of North America, Inc. v. Gore, 701 So. 2d 507 (Ala. 

1997); and State Farm Mut. Auto Ins. Co. v. Campbell, 538 U.S. 408 (2003) 

THIRTY-SIXTH AFFIRMATIVE DEFENSE 

Plaintiff has not expressly requested punitive damages in his Complaint.  In 

the event that Plaintiff nonetheless is allowed to make a claim for punitive damages, 

any jury award of punitive damages in this case would be unconstitutional under 
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Cooper Indust., Inc., v. Leatherman Tool Group, Inc., 532 U.S. 424 (2001); BMW 

of North America, Inc. v. Gore, 517 U.S. 599 (1996), and the application thereof in 

BMW of North America, Inc. v. Gore, 701 So. 2d 507 (Ala. 1997); and State Farm 

Mut. Auto Ins. Co. v. Campbell, 538 U.S. 408 (2003). 

THIRTY-SEVENTH AFFIRMATIVE DEFENSE 

Plaintiff’s claims, and those of some or all of the other persons he purports to 

represent, are barred in whole or in part under the doctrine of impossibility. 

THIRTY-EIGHTH AFFIRMATIVE DEFENSE 

Plaintiff’s claims, and those of some or all of the other persons he purports to 

represent, are barred in whole or in part under the doctrine of impracticability. 

THIRTY-NINTH AFFIRMATIVE DEFENSE 

Plaintiff’s claims, and those of some or all of the other persons he purports to 

represent, are barred because any injuries he suffered were not due to the Defendants.  

FORTIETH AFFIRMATIVE DEFENSE 

Defendants avail themselves to all defenses, in whole or in part, available 

under the Higher Education Act of 1965, 20 U.S.C. § 1001 et seq.   

FORTY-FIRST AFFIRMATIVE DEFENSE 

The Department of Education rule and regulations referenced in the 

Complaint, ¶¶ 81-86 conflict with and/or are preempted by the Federal Arbitration 

Act, 9 U.S.C. § 1, et seq., in that they, inter alia, disfavor arbitration and they ignore 
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the FAA’s federal substantive law stating that arbitration is a matter of contract and 

that arbitration agreements must be enforced as written.  The Department’s condition 

on payment serves no reasonable or legitimate purpose, is impermissibly coercive, 

and is not a permissible spending condition under the Spending Clause of the United 

States Constitution, U.S.C.A. Const. Art. 1, §8, cls. 1, 3.  The Department of 

Education, in promulgating the rule and regulations, exceeded the Department of 

Education’s statutory authority, exceeded the authority delegated to it by Congress, 

and violated the Administrative Procedures Act.  Under Epic Sys. Corp. v. Lewis, 

138 S. Ct. 1612 (2018), the Department of Education lacks the authority to preclude 

schools from enforcing arbitration agreements that are valid and enforceable under 

the FAA.  Further, the rule and regulations violate Article 1, section 1 of the United 

States Constitution in that they are an impermissible assumption of legislative power 

by the Department of Education. 

FORTY-SECOND AFFIRMATIVE DEFENSE 

Plaintiff has no private right of action, nor standing, under the Higher 

Education Act to enforce the Department of Education’s rule/regulations referenced 

in the Complaint, ¶¶ 81-86.   

Defendants reserve the right to assert other defenses as the matter proceeds. 

WHEREFORE, Defendants, through the undersigned, respectfully request the 

Court to enter an order dismissing Plaintiff’s Complaint, awarding Defendants the 
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costs expended herein, and granting such relief as the Court deems just and proper.  

Dated: October 4, 2019 

Respectfully submitted, 
  
   

    /s/ Alexander B. Feinberg     
    Alexander B. Feinberg (Georgia Bar No. 956505) 

MAYNARD, COOPER & GALE, P.C. 
1901 Sixth Avenue North 
2400 Regions/Harbert Plaza 
Birmingham, Alabama 35203-2602 
(205) 254-1000  
(205) 254-1999 (fax) 
afeinberg@maynardcooper.com 
 
Attorney for Defendants  
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CERTIFICATE OF SERVICE 

I hereby certify that on October 4, 2019, a copy of the above and foregoing 
was filed with the United States District Court for the Northern District of Georgia 
using the CM/ECF system which sent notification to all counsel of record, including: 
 

Christopher N. Armor 
Armor Law, LLC 
160 Clairemont Avenue, Suite 200 
Decatur, Georgia 30030 
Chris.amor@amorlaw.com 
 
James W. Hurt, Jr. 
Hurt Stolz, P.C. 
1551 Jennings Mill Road 
Suite 3100-B 
Watkinsville, Georgia 30677 
Jhurt@hurtstolz.com 
 

Attorneys for Plaintiff 
 
 

/s/ Alexander B. Feinberg  
  Of Counsel 
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