
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 
 

Case No.: _______________ 

MARIE CEDRE, on behalf of                    
herself and all others similarly situated,  
 

Plaintiff,   

v.   

RUSHMORE LOAN MANAGEMENT  
SERVICES LLC, JAMES E. ALBERTELLI, P.A.  
d/b/a ALAW, and CARLSBAD FUNDING  
MORTGAGE TRUST, 
 

Defendants.   

__________________________________________/  

CLASS ACTION COMPLAINT 

Plaintiff, Marie Cedre, on behalf of herself and all others similarly situated, alleges 

violations of the Florida Consumer Collection Practices Act § 559.55 et seq. (“FCCPA”) and the 

Fair Debt Collection Practices Act 15 U.S.C. 1692 et seq. (“FDCPA”) against Defendants James 

E. Albertelli, P.A. (“Albertelli Law”), Rushmore Loan Management Services LLC 

(“Rushmore”), and Carlsbad Funding Mortgage Trust (“Carlsbad”) (collectively “Defendants”). 

Plaintiff and the putative class also allege violations of the Real Estate Settlement Procedures 

Act, 12 U.S.C. § 2601, et seq. (“RESPA”) solely against Rushmore. 

1. Rushmore is a mortgage loan servicer and Albertelli Law is a law firm who 

collects debts. Rushmore and Albertelli Law both charge and collect mortgage loans and fees for 

third party lenders, like Carlsbad. Albertelli Law, on behalf of Rushmore and Carlsbad, charged 

Plaintiff over $3,000 for mortgage fees and costs, “Estimates” necessary to reinstate her loan to 
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avoid foreclosure. “Estimated” fees are fees companies expect to incur in the event that certain 

conditions occur, but have not actually incurred. The Eleventh Circuit has denounced 

“estimated” fees associated with reinstatement of loans to be a violation of the FCCPA and 

FDCPA.  

2. Albertelli Law conceals the true nature of the amount owed, by including 

ambiguous fees and costs in the amount homeowners must pay to reinstate their loan. 

Additionally, Albertelli Law routinely charges borrowers $100.00 for asking for a reinstatement 

quote, a plain violation of RESPA.  

3. Carlsbad, Rushmore and Albertelli Law know that the “estimated” charges are 

illegal amounts that cannot be collected in a borrower’s loan reinstatement because each 

maintains records of the actual costs and fees associated with each borrower’s loan. Additionally, 

Carlsbad, Rushmore and Albertelli Law are sophisticated entities that know that the standard 

mortgage only allows them to recover fees and costs actually incurred.  Further, the 

reinstatement quote received by Plaintiff in this action was communicated in a form letter that 

Albertelli Law sends routinely to mortgage borrowers on Rushmore’s and Carlsbad’s behalf.  

4. Despite numerous trade publications, and an Eleventh Circuit decision forbidding 

lenders and loan servicers from collecting estimated fees, Carlsbad and Rushmore continue to 

collect estimated amounts based on Albertelli Law’s demands to their borrowers. Albertelli Law, 

Rushmore and Carlsbad profit from these illegal charges because the longer a loan remains in 

default, the more they can charge in default-related fees that must be paid by the borrower to 

reinstate the loan or are added to any subsequent modification principal.  
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5. By the conduct described herein, Defendants knowingly violated RESPA, 

FDCPA, and FCCPA, which caused Ms. Cedre and the putative class members’ actual, concrete, 

and particularized injuries. Ms. Cedre’s injuries, in particular, are detailed infra.  

JURISDICTION AND VENUE 

6. The Court has subject matter jurisdiction under 28 U.S.C. § 1331 because this 

action arises out of RESPA and the FDCPA, federal statutes.  

7. The Court has supplemental jurisdiction over the FCCPA claims under 28 U.S.C. 

§ 1367 because the basis of the RESPA and FDCPA federal claims involve the same debt 

collection practices that form the basis of the FCCPA claims.  

8. The Court has personal jurisdiction because Defendants conduct business 

throughout the United States, including Miami, Florida. Further, their voluntary contact with 

Plaintiff to charge and collect debts in Florida made it foreseeable that Defendants would be 

haled into a Florida court. See Burger King Corp. v. Rudzewicz, 471 U.S. 462, 474 (1985). 

9. Venue is proper in this District under 28 U.S.C. §§ 1391(b)-(c) because 

Defendants are deemed to reside in any judicial district in which it is subject to personal 

jurisdiction at the time the action is commenced and because their contacts with this District are 

sufficient to subject them to personal jurisdiction.    

PARTIES 

10. Plaintiff Marie Cedre is a natural person who currently resides in Florida.   

11. Defendant Rushmore is a foreign limited liability company with its principal 

place of business at 15480 Laguna Canyon Road, Suite 100, Irvine CA 92618. Rushmore is one 

of the nation’s leading specialty loan servicing companies for mortgage lenders, like Carlsbad. 
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12. Defendant Albertelli Law is a professional association with a principal place of 

business at 208 North Laura Street, Suite 900, Jacksonville, Florida 32202 and is headquartered 

at 5404 Cypress Center Dr., Suite 300, Tampa, Florida 33609. Albertelli Law acts as a third 

party debt collector for financial institutions and servicers, like Carlsbad and Rushmore. 

13. Defendant Carlsbad is a trust that acts as a mortgage lender for homeowners, like 

Ms. Cedre. Wilmington Savings Fund Society, d/b/a Christiana Trust is the current owner of 

Plaintiff’s mortgage loan, not individually but as trustee for the Carlsbad Funding Mortgage 

Trust. Carlsbad has a registered address of c/o Wilmington Saving Fund Society, 500 Delaware 

Avenue, 11th Floor, Wilmington, Delaware 19801. 

APPLICABLE LAW 

RESPA   

14. Rulemaking authority for RESPA was assigned to the Consumer Financial 

Protection Bureau (“CFPB”) under the Dodd-Frank Act. Pub. L. No. 111-203, 124 Stat. 1376, §§ 

1061, 1098 (July 21, 2010); 12 C.F.R. pt. 1024 (formerly 24 C.F.R. pt. 3500).  

15. In 2013, the CFPB enacted new regulations implementing specific provisions 

under the Dodd-Frank Act for mortgage loan servicers including, but not limited to, requirements 

for responding to a borrower’s written request for information concerning his or her mortgage 

loan. See 12 CFR § 1024.36 et seq.; Public Law 111-203, 124 Stat. 1376 (2010). 

16. RESPA imposes certain obligations on mortgage servicers to provide information 

to borrowers regarding their mortgage loans. 12 U.S.C. § 2605. In 2013, the CFPB enacted new 

regulations implementing specific provisions under RESPA and the Dodd-Frank Act concerning 

mortgage loan servicers including, but not limited to, certain requirements for responding to a 
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written request for information concerning a borrower’s mortgage loan. See 12 C.F.R. § 1024.36 

et seq.; Public Law 111-203, 124 Stat. 1376 (2010). 

17. RESPA provides a private cause of action against a mortgage servicer for 

violations of the provisions of § 2605, if brought within three (3) years of the violation. 12 

U.S.C. § 2614.   

18. RESPA defines “servicer” as the “person responsible for servicing of a loan 

(including the person who makes or holds a loan if such person also services the loan).” 12 

U.S.C. § 2605(i)(3).  

19. RESPA defines “servicing” as “receiving any scheduled periodic payments from a 

borrower pursuant to the terms of any loan, including amounts for escrow accounts described in 

section 2609 of this title, and making the payments of principal and interest and such other 

payments with respect to the amounts received from the borrower as may be required pursuant to 

the terms of the loan.” 12 U.S.C. § 2605(i)(3).  

20. Pursuant to RESPA, a servicer of a federally related mortgage loan “shall not … 

fail to comply with any other obligation found by the Bureau of Consumer Financial Protection, 

by regulation, to be appropriate to carry out the consumer protection purposes of this chapter.” 

12 U.S.C. § 2605(k)(1)(E).  

21. RESPA’s mortgage servicing regulations require a servicer to provide borrowers 

with required disclosures that are in writing and “clear and conspicuous.” 12 C.F.R. § 

1024.32(a)(1).  

22. RESPA also requires a servicer to maintain policies and procedures that are 

reasonable designed to ensure that the servicer can provide a borrower with “accurate and timely 

disclosures . . . as required by this subpart or other applicable law” and “[p]rovide a borrower 
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with accurate and timely information and documents in response to the borrower's requests for 

information with respect to the borrower's mortgage loan.” 12 C.F.R. 1024.38(a)(b)(1)(i),(iii).  

23. Additionally, RESPA provides that “a servicer shall not charge a fee, or require a 

borrower to make any payment that may be owed on a borrower's account, as a condition of 

responding to an information request.” 12 C.F.R. § 1024.36(g).  

24. RESPA and its implementing regulations should be broadly construed to 

effectuate their remedial purpose. Friedman v. Maspeth Federal Loan and Sav. Ass’n, 30 F. 

Supp. 3d 183, 187 (E.D.N.Y. 2014) (“The Act was designed to throw the federal judiciary’s 

protective cloak over residential-occupant owners of real property and their kin to protect against 

abuse by banks during loan closings and subsequent related events. The Act should be broadly 

applied to accomplish its prophylactic purposes by exercising federal subject matter 

jurisdiction.”).  

FDCPA 

25. The purpose of the FDCPA is “to eliminate abusive debt collection practices . . . 

and to promote consistent State action to protect consumers against debt collection abuses.” 15 

U.S.C. § 1692. 

26. The FDCPA prohibits debt collectors from using “any false, deceptive, or 

misleading representation or means in connection with the collection of any debt,” which 

includes the false representation of “the character, amount, or legal status of any debt.” Id. § 

1692e. 

27. The FDCPA also prohibits debt collectors from “unfair or unconscionable means 

to collect or attempt to collect any debt,” including “the collection of any amount unless such 
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amount is expressly authorized by the agreement creating the debt or permitted by law.” Id. § 

1692f. 

28. The FDCPA creates a private right of action under 15 U.S.C. § 1692k. 

29. The FDCPA defines “consumer” as “any natural person obligated or allegedly 

obligated to pay any debt.” Id. § 1692a(3). 

30. The FDCPA defines “debt collector” as “any person who uses . . . any business 

the principal purpose of which is the collection of any debts, or who regularly collects or 

attempts to collect . . . debt owed . . . or asserted to be owed or due another.” Id. § 1692a(6). 

31. The FDCPA defines communication as “conveying of information regarding a 

debt directly or indirectly to any person through any medium.” Id. § 1692a(2). 

32. The FDCPA defines “debt” as “any obligation or alleged obligation of a consumer 

to pay money arising out of a transaction . . . [that] are primarily for personal, family, or 

household purposes.” Id. § 1692a(5). 

FCCPA  

33. The FCCPA prohibits debt collectors from engaging in certain abusive practices 

in the collection of consumer debts. See generally Fla. Stat. § 559.72.  

34. The FCCPA’s goal is to “provide the consumer with the most protection 

possible.” LeBlanc v. Unifund CCR Partners, 601 F.3d 1185, 1192 (11th Cir. 2010) (citing Fla. 

Stat. § 559.552).    

35. Specifically, the FCCPA states that no person shall “claim, attempt, or threaten to 

enforce a debt when such person knows that the debt is not legitimate, or assert the existence of 

some other legal right when such person knows that the right does not exist.” Fla. Stat. § 

559.72(9).  
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36. The FCCPA creates a private right of action under Fla. Stat. § 559.77.  

37. The FCCPA defines “consumer” as “any natural person obligated or allegedly 

obligated to pay any debt.” Id. § 559.55(8).  

38. The FCCPA mandates that “no person” shall engage in certain practices in 

collecting consumer debt. Id. § 559.72. This language includes all allegedly unlawful attempts at 

collecting consumer claims. Williams v. Streeps Music Co., 333 So. 2d 65, 67 (Fla. Dist. Ct. App. 

1976).  

39. The FCCPA defines “debt” as “any obligation or alleged obligation of a consumer 

to pay money arising out of a transaction in which the money, property, insurance, or services 

which are the subject of the transaction are primarily for personal, family, or household 

purposes, whether or not such obligation has been reduced to judgment.” Id. § 559.55(6).  

FACTUAL ALLEGATIONS 

40. On or around May 28, 2004, Ms. Cedre purchased a home in Lake Mary, Florida 

through a loan from Coldwell Banker Mortgage, secured by a mortgage on the property. Copies 

of Plaintiff’s Mortgage Agreement and Mortgage Note are attached as Exhibit “A” and Exhibit 

“B” respectively.   

41. On or about April 24, 2008, Coldwell Banker Mortgage assigned Ms. Cedre’s 

Mortgage Agreement and Mortgage Note to JPMorgan Chase Bank, N.A.  

42. On or around December 1, 2010, Ms. Cedre allegedly defaulted on her loan after 

previously making continuous payments.  

43. On or around December 15, 2014, JPMorgan Chase Bank, N.A. assigned Ms. 

Cedre’s Mortgage Agreement and Mortgage Note to Federal National Mortgage Association. See 

Exhibit “C.”  
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44. Sometime in or around April 2016, Federal National Mortgage Association 

assigned the Mortgage Agreement and Mortgage Note to Wilmington Savings Fund Society as 

trustee for Carlsbad Funding Mortgage Trust. See Exhibit “D.” 

45. Effective May, 1, 2016, Seterus, Inc. assigned its rights as the servicer of Ms. 

Cedre’s loan to Rushmore Loan Management Services LLC. See Exhibit “E.” 

46. Therefore, Rushmore became the servicer of the loan while Ms. Cedre’s loan was 

already alleged to be in default. Carlsbad also became the owner of the loan while it was already 

alleged to be in default. 

47. On or about November 18, 2015, Albertelli Law, on behalf of Federal National 

Mortgage Association and Seterus, filed a complaint in the Eighteenth Judicial Circuit for 

Seminole County to initiate foreclosure.  

48. Plaintiff hired Smothers Law Firm (“Smothers”) to defend her in the foreclosure. 

49. On or about May 24, 2016, Rushmore, on behalf of Carlsbad and Wilmington, 

sent a “Notice of Assignment, Sale or Transfer of Servicing” letter to Ms. Cedre through 

Smothers. See Exhibit “F.” 

50. The letter advised: 

Pursuant to the Federal Fair Debt Collections Practices Act, if you do not 
notify us within 30 days after receiving this notice that you dispute the 
validity of this debt or any portion thereof, we will assume the debt is 
valid. 
 
If you notify us in writing within 30 days that the debt or any portion 
thereof is disputed, or if you request the name and address of the original 
creditor, we will obtain verification of the debt or judgment against you 
and mail a copy to you and provide you with the name and address of the 
original creditor.  
 
You should consider this letter as coming from a Debt Collector as we 
sometimes act as a Debt Collector and any information received will be 
used for that purpose. However, if you are in Bankruptcy or received a 
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Bankruptcy Discharge of this debt, this letter is not an attempt to collect a 
debt and does not constitute a notice of personal liability with respect to 
the debt. 

 
Id. 

51. The letter identified the current creditor as Wilmington Savings Fund Society 

(“Wilmington”) as trustee for Carlsbad and provided an itemization of the total amount due and 

owing on the mortgage as $153,796.65. Id. 

52. The total amount included a “Summary of Total Debt Composition” breakdown 

that included the current principal balance of $105,883.13; current unpaid accrued interest of 

$35,191.85; late charges of $156.56; and “Other Charges” of 12,565.11. Id.  

53. Because Rushmore provided no explanation or itemization concerning the 

$12,565.11 in “Other Charges,” Smothers sent a written request for information, including 

sufficient information to identify Plaintiff’s mortgage loan, to Rushmore in a letter dated June 6, 

2016, asking for a specific breakdown of charges. See Exhibit “G.” 

54. On or about June 13, 2016, Rushmore responded and confirmed it received 

Smothers’ written request and advised it would respond within (30) days. See Exhibit “H.” 

55. On or about June 16, 2016, Albertelli Law, on behalf of Rushmore and Carlsbad, 

sent Smothers a “Reinstatement Letter,” to be received on behalf of Ms. Cedre. See Exhibit “I.” 

56. Immediately below the heading, the letter advised: 

WE MAY BE CONSIDERED A DEBT COLLECTOR. THIS IS AN 
ATTEMPT TO COLLECT A DEBT. ANY INFORMATION WILL BE 
USED FOR THAT PURPOSE. 

 
Id. (emphasis in original). 
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57. The letter stated: “This letter responds to your request for a Reinstatement of the 

above referenced loan. As of the date of this letter the amount required to cure your delinquency 

is $66,464.21**.” Id. 

58. The letter advised that if Ms. Cedre was not prepared to pay the full reinstatement 

amount that day, “then the amount owed may increase between the date of this letter and the date 

you reinstate the loan … because of additional interest and late charges as well as legal fees and 

costs that are incurred as additional steps in the foreclosure proceed.” Id. 

59. In the letter, the total amount Defendants required Ms. Cedre to pay to reinstate 

her loan was $66,464.21. Id.  

60. This amount included $3,100 in estimated costs and fees labeled “Attorney Fees 

Co. Hearing Dismiss.” for $250.00, “Attorney Fees & Costs Estimate” for $2,825.00,” and “Co. 

Clerk LP Release Estimate” for $25.00. 

61. These “estimated” amounts were based on projected amounts due in the event Ms. 

Cedre did not actually pay before a certain future date and certain events relating to foreclosure 

occurred.   

62. This amount also included other ambiguous amounts that appeared to be estimates 

and not actually incurred, including an “Acquired Corporate Advance” charge of $7,548.30 and a 

“Dismissal Prep Fee” of $125.00.  

63. The total amount due also included a charge of $100.00 for “Reinstatement letter 

good through 6.20.16.”  

64. Nowhere in either letter do any of the Defendants state that they will return any of 

the estimated amounts if paid by Ms. Cedre but not incurred by Rushmore, Albertelli Law, or 

Carlsbad. 
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65. None of the Defendants provided any information or explanation concerning the 

$7,548.30 charge ambiguously labeled “Acquired Corporate Advance.” 

66. Rushmore, as the loan servicer, acted as a debt collector by attempting to collect 

amounts on behalf of the principal, Carlsbad through its trustee, Wilmington.  

67. Albertelli Law acted as a third party debt collector for Rushmore by attempting to 

collect amounts on behalf of Rushmore and Rushmore’s principal, Carlsbad through its trustee, 

Wilmington. 

68. Rushmore is a sophisticated mortgage loan servicer, Albertelli Law is a 

sophisticated law firm specializing in the mortgage and loan industry, and Carlsbad and 

Wilmington are sophisticated lenders. In a highly publicized and remarkably similar case issued 

by the Eleventh Circuit over half of a year prior to the date of Defendants’ reinstatement of loan 

letter at issue, the Eleventh Circuit reversed the district court’s grant of summary judgment on 

the FDCPA and FCCPA claims, opining, among other things, that the defendants were not 

permitted to charge “estimated” fees that had not yet incurred in their reinstatement of loan letter. 

See Prescott v. Seterus, Inc., No. 15-10038, 2015 WL 7769235, at *2-6 (11th Cir. Dec. 3, 2015) 

(“[The defendants] violated the FDCPA and FCCPA by charging [the plaintiffs] estimated 

attorney’s fees that they had not agreed to pay in the security agreement.”).  

69. Over those six months, the media and trade publications consistently warned the 

industry against including estimated fees in reinstatement of loan letters, particularly those in the 

Eleventh Circuit where the Prescott case is binding precedent. Some of those industry warnings 

are attached as Exhibit “J” and include: 

a. 11th Circuit Finds Lender Violated FDCPA And Florida Law, Reverses Ruling, 
Lexis Legal News (Dec. 7, 2015) (“The appeals court found that Seterus violated 
the FDCPA and the FCCPA by charging Prescott estimated attorney fees and 
refused to affirm the District Court’s decision.”). 
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b. Eleventh Circuit Issues Stern Warning Against Inclusion of Estimated Fees and 

Costs in Reinstatement Quotes, USFN (Jan. 4, 2016) (“The Prescott decision 
should cause any lender, loan servicer, or law firm that provides reinstatement 
quotes and/or figures to borrowers to examine its practices and procedures in 
order to determine whether or not information being provided to borrowers in 
reinstatement situations could potentially constitute a FDCPA violation (or a 
violation of state consumer protection law, such as the FCCPA). The Eleventh 
Circuit has sent a clear message to the financial services industry . . . .”). 

 
c. Recent Eleventh Circuit Reversal Sparks Upward Trend in Estimated-Fee FDCPA 

Litigation, Lenderlaw Watch (Feb. 9, 2016) (“Concluding that the payoff quote 
was a demand for payment, [the Eleventh Circuit] held that the inclusion of fees 
that had not yet been incurred (even if expressly designated as such) was a 
demand for compensation not permitted by the plaintiff’s mortgage agreement. . . 
. [L]oan servicers should consider the impact of Prescott on their communications 
with borrowers.”). 

 
d. News Alert: FDCPA Violations for Estimated Fees and Costs in Reinstatement 

and Payoff Quotes, Potestivo & Associates (April 15, 2016) (“The recent 
Appellate Court decision in Prescott, v. Seterus, Inc. . . . has gained nationwide 
notice. Although the decision is only binding on the Eleventh Circuit, it has 
opened the door and neatly laid the ground work for other jurisdictions to give 
similar rulings in the future. Consequently, it is important for servicers and 
attorneys to be informed and proactive regarding their decisions when it comes to 
estimated fees and costs in reinstatement and payoff quotes.”). 

 
e. A Violation of the FDCPA – Estimating Attorney’s Fees in Reinstatement Figures, 

Legal League 100 Quarterly (Q2 2016) (“The federal courts have recently held 
that lenders may only charge for fees and expenses already incurred.”). 

 
70. Additionally, these demands were a direct breach of each of the following 

contractual provisions permitting only recovery of amounts actually incurred: (1) Paragraph 9 of 

the Mortgage Agreement permitted Defendants to recover “amounts disbursed” in protecting 

Carlsbad’s and Wilmington’s interest and rights in the Mortgage Agreement; (2) Paragraph 14 of 

the Mortgage Agreement prohibited Defendants from charging estimated fees, stating “[l]ender 

may not charge fees that are expressly prohibited in this Security Instrument or by Applicable 

Law”; (3) Paragraph 22 of the Mortgage Agreement permitted Defendants to collect “expenses 

incurred in pursuing” certain actions under the Paragraph which governed default, notice of 
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default, actions to cure default, and reinstatement of loans; and (4) Paragraph 7 of the Mortgage 

Note permitted Defendants the “right to be paid back . . . for all of its costs and expenses in 

enforcing” the Note, which included “reasonable attorneys’ fees.”  

71. Therefore, Carlsbad, and its agents, also knew demanding payment of fees not yet 

incurred was not permitted because it violated Carlsbad’s very mortgage agreement and note. 

72. Additionally, the CFPB has received over 600 complaints concerning Rushmore’s 

improper loan servicing practices, many involving similar complaints regarding requests for debt 

not actually owed. https://data.consumerfinance.gov/dataset/Consumer-Complaints/s6ew-h6mp. 

Rushmore’s knowledge can be imputed to Carlsbad through agency theory. See, e.g., Compass 

Bank v. Tania Lynn Vanpelt, No. CA10-1624 (Fla. Cir. Ct. April 2, 2015) (finding knowledge 

under the FCCPA could be imputed from agents to the owner of the mortgage note and holder 

through principles of agency). 

73. By charging estimated fees tacked on to the reinstatement amount, and failing to 

provide information in an accurate, clear and conspicuous manner, Defendants frustrated Ms. 

Cedre’s ability to reinstate her loan and caused her to incur further attorney’s fees and costs in 

connection with defending the foreclosure action and responding to the inaccurate and unclear 

information.  Ms. Cedre’s injuries, in particular, are detailed infra. 

74. Additionally, Rushmore violated RESPA by charging a $100.00 fee to respond to 

a written request for information. 

75. Rushmore, Albertelli Law, and Carlsbad have a pattern and practice of demanding 

illegal fees because Ms. Cedre received a form letter from Albertelli Law that contains routinely 

generated line-items that included unlawful estimated amounts. 
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76. On or about August 29, 2016 the Plaintiff, through counsel, sent cure letters to 

Rushmore, Albertelli Law, and Carlsbad. See Exhibit “K.” 

77. After a reasonable amount of time, Plaintiff filed this lawsuit because Rushmore, 

Albertelli Law, and Carlsbad failed to cure its violations of state and federal law.  

ADDITIONAL FACTUAL ALLEGATIONS REGARDING MS. CEDRE’S INJURY 
CAUSED BY DEFENDANTS’ FCCPA, FDUTPA, AND RESPA VIOLATIONS 

 
78. Shortly after Albertelli Law was hired to initiate Ms. Cedre’s foreclosure in 

November 2015, Ms. Cedre entered into a fee agreement with Scott Smothers of Smothers Law 

Firm, P.A. 

79. Under this agreement, Ms. Cedre agreed to pay $300 per hour for Mr. Smothers’s 

legal representation in connection with her mortgage loan payments and avoiding foreclosure. 

80. During the course of this representation, Ms. Cedre has incurred attorney’s fees 

directly flowing from the illegal charges demanded in Defendants’ reinstatement of loan letter to 

her, including, inter alia, an aggregate of approximately two hours of consultation between Ms. 

Cedre and Mr. Smothers concerning the reinstatement letter and confusion over the “estimated” 

amounts and ambiguous charges contained in the June 16, 2016 letter. 

81. Since receiving the June 2016 reinstatement of loan letter, Ms. Cedre has also 

incurred other expenses including, inter alia, missing approximately 8 hours of work at $14 per 

hour at her job to personally investigate the reinstatement of loan letter and to meet with her 

attorney in connection with the foreclosure action, including discussing the reinstatement of loan 

charges at the heart of this action. 

82. Demanding the full reinstatement of loan amount containing the illegal charges 

also damaged her credit score and stymied her ability to refinance her loan after she 

unsuccessfully attempted to obtain a loan at the inflated amount. 
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83. Ms. Cedre now seeks to recover these additional damages she would not have 

incurred but for Defendants’s FCCPA, FDUTPA and RESPA violations stemming from the 

gross “estimated” and ambiguous fees she could not pay and did not understand. 

CLASS ACTION ALLEGATIONS 

Florida Class 1 

84. Plaintiff brings this action under Rule 23(b)(2) and (b)(3) of the Federal Rules of 

Civil Procedure on behalf of the following class of persons aggrieved by Rushmore’s RESPA 

violations ( the “Florida Class 1”), subject to modification after discovery and case development:  

All Florida residents to whom Rushmore responded to a written request 
for information that included inaccurate, unclear or inconspicuous fees, 
including but not limited to “Acquired Corporate Advance,” “Dismissal 
Prep Fee,” “Other Charges,” or any fee or cost labelled “Estimate,” during 
the applicable statute of limitations. 
 

Florida Class 2 

85. Additionally, Plaintiff brings this action under Rule 23(b)(2) and (b)(3) of the 

Federal Rules of Civil Procedure on behalf of the following class of persons aggrieved by 

Rushmore’s RESPA violations ( the “Florida Class 2”), subject to modification after discovery 

and case development:  

All Florida residents to whom Rushmore, or a third party acting on 
Rushmore’s behalf, responded to a written request for information and 
charged, collected, or attempted to collect a fee as a charge for 
responding to the written request for information. 
  

Florida Class 3 

86. Additionally, Plaintiff brings this action under Rule 23(b)(2) and (b)(3) of the 

Federal Rules of Civil Procedure on behalf of the following class of persons aggrieved by the 

Defendants’ FCCPA violations (“Florida Class 3”), subject to modification after discovery and 

case development:  
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All Florida residents to whom Defendants charged, collected, or attempted 
to collect an “Estimate” reinstatement of loan amount during the 
applicable statute of limitations.  
 

Florida Class 4 

87. Additionally, Plaintiff brings this action under Rule 23(b)(2) and (b)(3) of the 

Federal Rules of Civil Procedure on behalf of the following class of persons aggrieved by 

Defendants’ FDCPA violations (“Florida Class 4”), subject to modification after discovery and 

case development: 

All persons in Florida to whom Defendants, charged, collected, or 
attempted to collect estimated reinstatement of loan amounts during the 
applicable statute of limitations.  
 

88. Class members are identifiable through Defendants’ records and payment 

databases.  

89. Excluded from the Class are Defendants; any entities in which it has a controlling 

interest; its agents and employees; and any Judge to whom this action is assigned and any 

member of such Judge’s staff and immediate family.  

90. Plaintiff proposes that she serve as class representative for the Class.  

91. Plaintiff and the Class have all been harmed by the actions of Defendants 

92. Numerosity is satisfied. There are likely thousands of class members. Individual 

joinder of these persons is impracticable.   

93. There are questions of law and fact common to Plaintiff and to the Class, 

including, but not limited to:  

a. Whether Rushmore violated RESPA by failing to provide accurate, clear, and 

conspicuous information in response to a written request for information; 
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b. Whether Rushmore violated RESPA by charging, collecting, or attempting to 

collect a fee for responding to a written request for information; 

c. Whether Defendants violated the FCCPA by charging monies not due;  

d. Whether Defendants violated the FDCPA by charging monies not due; 

e. Whether Plaintiff and class members are entitled to actual or statutory damages as 

a result of Defendants’ actions; 

f. Whether Plaintiff and class members are entitled to attorney’s fees and costs; and 

g. Whether Defendants should be enjoined from engaging in such conduct in the 

future. 

89. Plaintiff’s claims are typical of the claims of the Classes. 

90. Plaintiff is an adequate representative of the Classes because her interests do not 

conflict with the interests of the Classes, she will fairly and adequately protect the interests of the 

Classes, and she is represented by counsel skilled and experienced in class actions. 

91. Common questions of law and fact predominate over questions affecting only 

individual class members, and a class action is the superior method for fair and efficient 

adjudication of this controversy. 

92. The prosecution of separate claims by individual class members would create a 

risk of inconsistent or varying adjudications concerning individual class members. 

COUNT I AS TO RUSHMORE’S VIOLATION OF THE  
REAL ESTATE SETTLEMENT PROCEDURES ACT 12 U.S.C. § 2605(k) 

(Florida Class 1) 
 

93. Rushmore is a “servicer” because it was responsible for “servicing” Plaintiff’s 

mortgage loan and was scheduled to receive periodic payments from Plaintiff pursuant to the 

Case 1:16-cv-25234-FAM   Document 1   Entered on FLSD Docket 12/16/2016   Page 18 of 29



terms of her mortgage loan and make payments of principal and interest from those amounts 

under the terms of the loan. 12 U.S.C. § 2605(i)(2)–(3). 

94. Plaintiff’s loan is a “federally related mortgage loan” because it is secured by a 

first or subordinate lien, a residential real property designed for the occupancy of one to four 

families, and was made in whole or in part by Codwell Banker Mortgage, then JPMorgan Chase 

Bank, then Federal National Mortgage Association, and now Wilmington Savings Fund Society 

as trustee for Carlsbad Funding Mortgage Trust—lenders with deposits or accounts which were 

insured by the FDIC.  

95. As a servicer of a federally related mortgage loan, Rushmore must comply with 

any regulation implementing the provisions of RESPA. See 12 U.S.C. § 2605(k)(1)(E). 

96. Rushmore is required to maintain policies and procedures that are reasonably 

designed to ensure that it can “[p]rovide accurate and timely disclosures to a borrower as 

required by this subpart or other applicable law” and “[p]rovide a borrower with accurate and 

timely information and documents in response to the borrower's requests for information with 

respect to the borrower's mortgage loan.” 12 CFR 1024.38(a)(b)(1)(i),(iii)  

97. On June 6, 2016, Ms. Cedre, through counsel, sent a written “request for 

information” to Rushmore concerning her mortgage loan and the amount necessary for 

reinstatement of her loan. 12 C.F.R. § 1024.36.  

98. Rushmore, through Albertelli, responded to Plaintiff’s written request with 

information that contained “Estimates,” “Acquired Corporate Advance” fees, and “Other Fees” 

without identifying why and for what services the fees were charged. See 12 C.F.R. § 

1024.36(d)(1)(i); see 12 C.F.R. 1024.38(a)(b)(1)(i),(iii). 
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99. Rushmore violated § 2605(k)(1)(E) when it failed to provide information to 

Plaintiff in an accurate, clear and conspicuous manner, by charging fees not yet incurred and 

demanding Plaintiff pay these fees to reinstate her loan. 12 C.F.R. § 1024.32(a)(1); 12 U.S.C. § 

2605(k)(1)(E). Rushmore has a pattern and practice of using form letters, like the letter at issue, 

that contain these inaccurate, unclear, and inconspicuous responses.  

100. Rushmore’s violation of RESPA harmed Plaintiff by depriving her of the 

statutory right to accurate, clear, and conspicuous information concerning her mortgage loan. 

Additionally, Plaintiff incurred attorney’s fees and costs in having to follow up on Rushmore’s 

letter, which contained unclear, inaccurate, and inconspicuous information.   

101. As a result of Rushmore’s pattern and practice of violating 12 C.F.R. § 

1024.36(d)(1)(i); 12 CFR 1024.38(a), (b)(1)(i), and (b)(1)(iii), Plaintiff and class members are 

entitled to actual damages, plus statutory damages under 12 U.S.C. § 2605(f), together with 

reasonable attorney’s fees and costs.   

COUNT II AS TO RUSHMORE’S VIOLATION OF  
THE REAL ESTATE SETTLEMENT PROCEDURES ACT 12 U.S.C. § 2605(k) 

(Florida Class 2) 
 

102. Rushmore is a “servicer” because it was responsible for “servicing” Plaintiff’s 

mortgage loan and was scheduled to receive periodic payments from Plaintiff pursuant to the 

terms of her mortgage loan and make payments of principal and interest from those amounts 

under the terms of the loan. 12 U.S.C. § 2605(i)(2)–(3). 

103. Plaintiff’s loan is a “federally related mortgage loan” because it is secured by a 

first or subordinate lien, a residential real property designed for the occupancy of one to four 

families, and was made in whole or in part by Codwell Banker Mortgage, then JPMorgan Chase 

Bank, then Federal National Mortgage Association, and now Wilmington Savings Fund Society 
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as trustee for Carlsbad Funding Mortgage Trust—lenders with deposits or accounts which were 

insured by the FDIC.  

104. As a servicer of a federally related mortgage loan, Rushmore must comply with 

any regulation implementing the provisions of RESPA. See 12 U.S.C. § 2605(k)(1)(E). 

105. Rushmore is prohibited from charging borrowers a fee “as a condition of 

responding to an information request.” 12 C.F.R. 1024.36(g). 

106. Rushmore violated § 2605(k)(1)(E), through Albertelli, when it charged and 

attempted to collect a $100.00 fee from Plaintiff for responding to her written request for 

information.  

107. Rushmore has a pattern and practice of charging a fee to borrowers, like Plaintiff, 

for responding to a written request for information.  

108. Rushmore’s violation of RESPA harmed Plaintiff by depriving her of the 

statutory right to accurate, clear, and conspicuous information concerning her mortgage loan. 

Additionally, Plaintiff incurred attorney’s fees and costs in having to follow up on Rushmore’s 

letter, which contained unclear, inaccurate, and inconspicuous information. She also suffered the 

imminent risk of having to pay an illegal amount. 

109. As a result of Rushmore’s pattern and practice of violating 12 C.F.R. § 

1024.36(g), Plaintiff and class members are entitled to actual damages, plus statutory damages 

under 12 U.S.C. § 2605(f), together with reasonable attorney’s fees and costs.       

COUNT III AS TO RUSHMORE’S VIOLATION OF  
THE FLORIDA CONSUMER COLLECTION PRACTICES ACT § 559.72(9) 

(Florida Class 3) 
 

110. Plaintiff is a “consumer” as defined by Fla. Stat. § 559.55(8) when she purchased 

her home by mortgage. 
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111. Rushmore is a “person” as defined under the FCCPA. 

112. Rushmore directly, and indirectly through Albertelli, attempted to collect an 

illegitimate debt and enforced, claimed, and asserted a known non-existent legal right to a debt 

as defined by Fla. Stat. § 559.55(6) when Albertelli Law, on behalf of Rushmore, attempted to 

collect fees not owed. Id. § 559.72(9). 

113. Rushmore, as a sophisticated defendant mortgage loan servicer regularly engaged 

in the mortgage loan servicing industry, knew it could only charge fees actually incurred, and not 

“estimated” fees, because the Eleventh Circuit, in Prescott v. Seterus, Inc., No. 15-10038, 2015 

WL 7769235, at *2-6 (11th Cir. Dec. 3, 2015), provided express guidance on the issue more than 

six months prior to the date Rushmore, through Albertelli Law, sent the reinstatement of loan 

letter to Ms. Cedre. The language and estimated fees in Ms. Cedre’s reinstatement letter was 

even more egregious than in Prescott. 

114. Rushmore also knew it could only charge fees incurred because, following the 

Prescott decision, the media and trade publications issued voluminous warnings against using 

“estimated” fees not incurred in reinstatement of loan letters, especially in the Eleventh Circuit. 

See, e.g., Exhibit J.  

115. Rushmore was also put on notice of its requirements to only charge fees incurred 

through the many complaints to the CFPB by consumers that Rushmore charged fees not owed, 

discussed supra.  

116. By charging estimated fees tacked on to the reinstatement amount, and failing to 

provide information in an accurate, clear and conspicuous manner, Rushmore frustrated Ms. 

Cedre’s ability to reinstate her loan and caused her to incur further attorney’s fees and costs in 
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connection with defending the foreclosure action and responding to the inaccurate and unclear 

information. She also suffered the imminent risk of having to pay an illegal amount not owed. 

117. As a result of Rushmore’s violation of the FCCPA, Plaintiff and class members 

are entitled to actual damages, plus statutory damages under § 559.77(2) of the FCCPA, together 

with reasonable attorney’s fees and costs. 

COUNT IV AS TO ALBERTELLI LAW’S VIOLATION OF 
THE FLORIDA CONSUMER COLLECTION PRACTICES ACT § 559.72(9) 

 
118. Plaintiff is a “consumer” as defined by Fla. Stat. § 559.55(8) when she purchased 

her home by mortgage. 

119. Albertelli Law is a “person” as defined under the FCCPA. 

120. Albertelli Law, as a sophisticated defendant law firm regularly engaged in the 

mortgage loan industry, knew it could only charge fees actually incurred, and not “estimated” 

fees, because the Eleventh Circuit, in Prescott v. Seterus, Inc., No. 15-10038, 2015 WL 7769235, 

at *2-6 (11th Cir. Dec. 3, 2015), provided express guidance on the issue more than six months 

prior to the date Albertelli Law sent the reinstatement of loan letter to Ms. Cedre. The language 

and estimated fees in Ms. Cedre’s reinstatement letter was even more egregious than in Prescott. 

121. Albertelli Law also knew it could only charge fees incurred because, following 

the Prescott decision, the media and trade publications issued voluminous warnings against 

using “estimated” fees not incurred in reinstatement of loan letters, especially in the Eleventh 

Circuit. See, e.g., Exhibit J. Albertelli Law is primarily based in Florida. 

122. By charging estimated fees tacked on to the reinstatement amount, and failing to 

provide information in an accurate, clear and conspicuous manner, Albertelli Law frustrated Ms. 

Cedre’s ability to reinstate her loan and caused her to incur further attorney’s fees and costs in 
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connection with defending the foreclosure action and responding to the inaccurate and unclear 

information. She also suffered the imminent risk of having to pay an illegal amount not owed. 

123. As a result of Albertelli Law’s violation of the FCCPA, Plaintiff and class 

members are entitled to actual damages, plus statutory damages under § 559.77(2) of the 

FCCPA, together with reasonable attorney’s fees and costs. 

COUNT V AS TO CARLSBAD’S VIOLATION OF  
THE FLORIDA CONSUMER COLLECTION PRACTICES ACT § 559.72(9) 

 
124. Plaintiff is a “consumer” as defined by Fla. Stat. § 559.55(8) when she purchased 

her home by mortgage. 

125. Carlsbad is a “person” as defined under the FCCPA. 

126. Carlsbad, through its trustee Wilmington, as a sophisticated mortgage lender 

regularly engaged in the mortgage loan industry, knew it could only charge fees actually 

incurred, and not “estimated” fees, because the Eleventh Circuit, in Prescott v. Seterus, Inc., No. 

15-10038, 2015 WL 7769235, at *2-6 (11th Cir. Dec. 3, 2015), provided express guidance on the 

issue more than six months prior to the date Albertelli Law sent the reinstatement of loan letter to 

Ms. Cedre. The language and estimated fees in Ms. Cedre’s reinstatement letters are even more 

egregious than in Prescott. 

127. Carlsbad, through its trustee Wilmington, also knew it could only charge fees 

incurred because, following the Prescott decision, the media and trade publications issued 

voluminous warnings against using “estimated” fees not incurred in reinstatement of loan letters, 

especially in the Eleventh Circuit. See, e.g., Exhibit J.  

128. Rushmore’s and Albertelli Law’s knowledge can also be imputed to Carlsbad 

through principles of agency. See, e.g., Compass Bank v. Tania Lynn Vanpelt, No. CA10-1624 
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(Fla. Cir. Ct. April 2, 2015) (finding knowledge under the FCCPA could be imputed from agents 

to the owner of the mortgage note and holder through principles of agency). 

129. By charging estimated fees tacked on to the reinstatement amount, and failing to 

provide information in an accurate, clear and conspicuous manner, Carlsbad frustrated Ms. 

Cedre’s ability to reinstate her loan and caused her to incur further attorney’s fees and costs in 

connection with defending the foreclosure action and responding to the inaccurate and unclear 

information. She also suffered the imminent risk of having to pay an illegal amount not owed. 

130. As a result of Carlsbad’s’ violation of the FCCPA, Plaintiff and class members 

are entitled to actual damages, plus statutory damages under § 559.77(2) of the FCCPA, together 

with reasonable attorney’s fees and costs. 

COUNT VI AS TO RUSHMORE’S VIOLATION OF  
THE FAIR DEBT COLLECTION PRACTICES ACT §§ 1692e, 1692f 

(Florida Class 4) 
 

131. Plaintiff is a “consumer” as defined by 15 U.S.C. § 1692a(3) when she purchased 

a home in Florida by mortgage. 

132.  Rushmore is a “debt collector” as defined by 15 U.S.C. § 1692a(6) because it 

regularly attempts to collect, and collects, amounts owed or asserted to be owed or due another. 

Rushmore’s May 24, 2016 letter on behalf of Carlsbad to Ms. Cedre stated: “You should 

consider this letter as coming from a Debt Collector . . . and any information received will be 

used for that purpose.” The mortgage loan exception to the definition of “debt collector” does not 

apply because Plaintiff defaulted on her loan on or around December 1, 2010 and the loan was 

assigned to Wilmington as trustee for Carlsbad sometime in or around April 2016, and because 

the servicing rights to Ms. Cedre’s loan was assigned to Rushmore, effective May 1, 2016.  
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133. Rushmore engaged in indirect “communications” with Plaintiff as defined by 15 

U.S.C. § 1692a(2) when Albertelli Law sent the May 24, 2016 and June 16, 2016 debt collection 

letter to Plaintiff demanding money purportedly due for reinstatement of her loan to avoid 

foreclosure. 

134. Rushmore violated 15 U.S.C. § 1692f when it charged estimated fees not owed 

and not expressly authorized by the agreement creating the debt.  

135. Rushmore violated 15 U.S.C. § 1692e(2)(A) when it misrepresented the amount, 

character, and status of the amount to reinstate Plaintiff’s mortgage.  

136. Rushmore’s violation of the FDCPA harmed Plaintiff by depriving her of the 

statutory right to accurate, clear, and conspicuous information concerning her mortgage loan. 

Additionally, Plaintiff incurred attorney’s fees, costs, and other incidental costs, in having to 

follow up on Rushmore’s letter, which contained unclear, inaccurate, and inconspicuous 

information. She also suffered the imminent risk of having to pay an illegal amount. 

137. As a result of Rushmore’s violation of 15 U.S.C. § 1692e and15 U.S.C. § 1692f, 

Plaintiff and class members are entitled to actual damages, plus statutory damages under 15 

U.S.C. § 1692(k), together with reasonable attorney’s fees and costs.   

COUNT VII AS TO ALBERTELLI LAW’S VIOLATION OF  
THE FAIR DEBT COLLECTION PRACTICES ACT 15 U.S.C. §§ 1692f, 1692e 

 
138. Plaintiff is a “consumer” as defined by 15 U.S.C. § 1692a(3) when she purchased 

a home in Florida by mortgage. 

139. Albertelli Law is a “debt collector” as defined by 15 U.S.C. § 1692a(6) because it 

regularly attempts to collect, and collects, amounts owed or asserted to be owed or due another. 
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140. Albertelli Law’s June 16, 2016 letter on behalf of Rushmore and Carlsbad to Ms. 

Cedre stated: “We may be considered a debt collector. This is an attempt to collect a debt. Any 

information will be used for that purpose.” 

141. Albertelli Law  engaged in direct “communications” with Plaintiff as defined by 

15 U.S.C. § 1692a(2) when it sent the May 24, 2016 and June 16, 2016 debt collection letter to 

Plaintiff demanding money purportedly due for reinstatement of her loan to avoid foreclosure. 

142. Albertelli Law violated 15 U.S.C. § 1692f when it charged estimated fees not 

owed and not expressly authorized by the agreement creating the debt.  

143. Albertelli Law violated 15 U.S.C. § 1692e(2)(A) when it misrepresented the 

amount, character, and status of the amount to reinstate Plaintiff’s mortgage.  

144. Albertelli Law’s violation of the FDCPA harmed Plaintiff by depriving her of the 

statutory right to accurate, clear, and conspicuous information concerning her mortgage loan. 

Additionally, Plaintiff incurred attorney’s fees, costs, and other incidental costs, in having to 

follow up on Albertelli Law’s letter, which contained unclear, inaccurate, and inconspicuous 

information. She also suffered the imminent risk of having to pay an illegal amount. 

145. As a result of Albertelli Law’s violation of 15 U.S.C. § 1692e and15 U.S.C. § 

1692f, Plaintiff and class members are entitled to actual damages, plus statutory damages under 

15 U.S.C. § 1692(k), together with reasonable attorney’s fees and costs.   

JURY DEMAND AND RESERVATION OF PUNITIVE DAMAGES 

146. Plaintiff is entitled to and respectfully demands a trial by jury on all issues so 

triable.  

147. Plaintiff reserves the right to amend his Complaint and add a claim for punitive 

damages.  
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RELIEF REQUESTED 

 WHEREFORE. Plaintiff, himself and on behalf of the Classes, respectfully requests this 

Court to enter judgment against Defendants for all of the following:  

a. That Plaintiff and all class members be awarded actual damages, including but not 

limited to forgiveness of all amounts not owed; 

b. That Plaintiff and all class members be awarded statutory damages for each of 

Plaintiff’s claims; 

c. That Plaintiff and all class members be awarded costs and attorney’s fees; 

d. That the Court enter a judgment permanently enjoining Defendants from charging 

and/or collecting debt in violation of the FDCPA, FCCPA, and RESPA; 

e. That, should the Court permit Defendants to continue charging and/or collecting 

debt, it enter a judgment requiring them to adopt measures to ensure FDCPA, 

RESPA, and FCCPA compliance, and that the Court retain jurisdiction for a 

period of six months to ensure that Defendants comply with those measures; 

f. That the Court enter a judgment awarding any other injunctive relief necessary to 

ensure Defendants’ compliance with the FDCPA, RESPA, and the FCCPA;   

g. That the Court enter an order that Defendants and their agents, or anyone acting 

on their behalf, are immediately restrained from altering, deleting or destroying 

any documents or records that could be used to identify class members; 

h. That the Court certify Plaintiff’s claims and all other persons similarly situated as 

class action claims under Rule 23(b)(2) and (b)(3) of the Federal Rules of Civil 

Procedure; and  

i. Such other and further relief as the Court may deem just and proper. 
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Dated: December 16, 2016    Respectfully Submitted,  

 

/s/ James L. Kauffman    

James L. Kauffman (Fla. Bar. No. 12915) 
BAILEY & GLASSER, LLP   
1054 31st Street NW, Suite 230 
Washington, DC 20007 
Telephone:  (202) 463-2101  
Facsimile:  (202) 342-2103  
Email: jkauffman@baileyglasser.com  
 
Darren R. Newhart, Esq. 

       Florida Bar No.: 0115546 
       E-mail: darren@cloorg.com 

J. Dennis Card Jr., Esq 
       Florida Bar No.: 0487473 
       E-mail:DCard@Consumerlaworg.com 
       Consumer Law Organization, P.A. 
       721 US Highway 1, Suite 201 
       North Palm Beach, Florida 33408 
       Telephone: (561) 692-6013 
       Facsimile: (305) 574-0132 
 

Counsel for Plaintiff and the Putative Class 
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b DC Wan/
WO
Cendant 40111111111b

000C6AfewrAFFIDAVIT OF LOST NOTE

'EDACre-i5I,Tracy Peters being duly sworn, do hereby state under oath that

1. I, as Assistant Vice President ofCendant Mortgage Corporation formerly known as NW
Mortgage Services Corporation (the Lender), am authorized to make this Affidavit on behalfofthe Lender.

2. The Lender is the owner ofthe foliowing described mortgage note (the 'Note"):
Date: 05/2812004
Loan Numberal11111.
Borrower (s): MARIET CEDRE
Original Payee: CendantMortgage Corporation
Original Amount S130000
Rate ofInterest (Initial Rate ifAR14 6.0430000000000001%

Address ofMtgd Property: 113 Heron Bay LAKE MARY FL 32746

3. The Lender etc lawftd owner ofthe Note, and the Lender has not canceled, altered, assignedor hypothecated the Note.

4. The Note was not located after a thorough and diligent search which consisted ofchecking with
Asset Securitization Department (which holds the Original Notes for Cendant)., reviewing boththe documentation file and the closing files, searching our Payoff area, and calling the ClosingAnorney.

5. A copy ofthe signed note is attached hereto.

6. This Affidavit is intended to be relied on by Federal National Mortgage Association, itssuccessorssod assigns. Executed this 07/22/20134 on behalf ofthe Lender by:

Cendant Mortgage Corporation
'formerly doing business as PHH Mortgage Services
Corporation

BY:
Tracy Peters
Asst. Vice President

STATE OF NEW JERSEY
COUNTY OF BURLINGTON se:

On the 0712212004 before me appeared Tracy Peters to me personally known, who being duly sworn did saythat helshe is the Assistant Vice President ofCendant Mortgage Corporation and thatsaid Affidavit ofLost Note was signed and sealed in behalfofsuch Corporation and said Tract Peters acknowledged thisinstrumentto be the free act and deed ofsuch Corporation.
Witness my hand and Notarial Seal this 07/22/2004.

My commission expires: 02/0112005

CENDANT 4111111111110 1:11f:4n.Cae Rainey

ma'am= waxy jilstV1,03NC/reurtPUBLIC STATE OPNEW
4:knerntsalco Expires Fthruaty 1. 2006



Case 1:16-cv-25234EFAM Document 1-2 Entered on FLSD Docket 12/16/2016 Page 3 of 6

SIGNATURE/NAME AFFIDAVIT

DATE May 28. 2004

LOAN 8:11010111111111,
BORROWER Mar le T Cadre

THIS IS TO COMFY -MAT MY LEGAL SIGNATURE IS AS WRITTEN AND TYPED BELDW.
(This signature must exactly match signatures on thell,aul Mortmapri,d-1 Trust.)

1
Marie T dedre a "Kt/43.4411/7
(Prins or Twe Name)

(If epproahle, complete the following.)

I AM ALSO KNOWN AS:

Manz (edr-e.,
Obit orType Nana) Signature

(Print cer Typo Nana) Ergnekre

(int er Tyre bbnict) Signature

(Print or Type Nine) Signature

and that ht.
and the same person.

ae one

StataCommonwealth of FL
County/Parish of SEM I NOLE

Subscnited and swam (affirmed) before me

this 20th day of Iday, _41114
Public in end for

the StateiCommonweatth of FL
County/Parish of Snit NOLE

AO beers enamor My Commission Eire=xp

I.1ft caersissite0D150te3
er°41"—"' scanggscrardrce 15.2cOlviirairearae tonere tetentsarn Not

SNI/VMI MOAN
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Loanii4;nbeiglii/Mho
Any notice that must be given to the Note Holder under this Note will be given by mailing it by fast class mail to the Note

Holder ai the =hem anted inSection 3(A) above or at a &Hems Web=ifI am given a notice of that diffetent address.

9. OBLIGATIONS OF PERSONS UNDER THIS NOTE
Ifmore than ooe pason signs this Note, each pason is fully =Ipessooally obligsted to-keep all of the promises marieln this

Note, inchermg the promise to pey the full amount owed. Any paean who is a guaranthr, =my or endaser of this Note is also
obligated to do these things. Any person who takm over these ebligalions. inducing the obligations of a guarantor, surety or
endorser of this Note. is also obligated to keep all of tin promises made in this Non. The Nons Holder may enlaces itsLights ender
this Note against each pane individually or against all of us together. This mem that any one of us may be required to pay all of
the temounis owedunder this Note.

10. WAIVERS
I and any other pelson wbo has obligatioes under this Note waive the rights of presentmelt and notice of &honor.

'Tirsammese me= the light to require the Note Holder to demand payment of mum= due. "Notice of &honor means the sight
tomute theNoteHolder togive notice to other pasons tlial amounts duehave not been paid.

11. UNDIORldszamannons
ThisNcte is a=foamkarats=wills limitedwind= insomejraisclictions. In addition to=protections given to the Note

Holder under this Nora, a Mortgage, Deed all= cc Scattily Deed (the 'Seamity lostrosnenr), dated the same dam as this Note,
and a SelfPiedge Agreement forSecaitiesAmami, ifapplicable. ;slaloms theNote Holdall= pea:ellekens which might=nit
I do not keep the promises which I make in this Note. That Seatrity Instrument desaftes how and cadet= conditions rmay be
rewired to make innoccliaiepayment in fall ofall amounts I owe under this Note Some ofthose coalitions wedemand as folio=

Thander of the Property or Bonfield Interest InSorrower. Dgritig.thijailialfugglogg.peciat If all or any part of
the Fraperty orany interest in it is sold cc =fared (or ifa beim:bid interest inBoa=is sad or =faradand Berrowa
is not a natural person) without Lender's pciar swirten consent, Lender may, al its option. require immediate payment in fall of
all sums seamed by this Security Inshore= However, this optionshall not he exercised by Lender if exercise is prohthited by
fedadlaw as ofthe dale ofthis Seanity Instrument.

ifLender =mei= this option, Lendershall give Hammer notice ofacceleration. Me Dodos shall provide a period of not
len than 30 days from the date the notice is delivaed or mailed within which Bar= most pay all sums secured by this
Sectuity beatment. IfBoomer fails to pay these sums Fior to the agitation of thisperiod, Lenderniay invoke any =dies
pansitted by this&amity Instnunent without Anther=iceor demand onBoomer,

After the first intmest rde chat= dam. If all or any putofrhe poverty or any interest in it issoldor mansfemed (or if a
banficial intend in &mower is sold or aandetred and Borrower is not a ea= person) without Lender's pia =nen
comet, lendermay, ails option, require immaliatepayment in full ofaD sums secured by this Scattily Instrument. However.
this option shall tot be =bed by Lender ifexacise is radiated by federal law as ofthe dam of this Security Instrument.
Lender also shall not exacise this option if (a) Bocrower causes to be submitted to Lender infmmation required by Lender to
=race the intended transferee as ifa new loan wine being made to the transfeteg and fb) Lenderseasonably desenninei that
Leakes security will not be impaired by the leen assumpdas and that the riskefa bleach ofany corarand or agreement in shis
SecasilyInstromen1is acceptable to Lade:.

lb the extent permitted by applimble law, Leader may chase st =cable fee as a coodition to Lendees consent to the
loan anumption. Leader may also require the tmnsferee to lige an asamption weaned that is acceptable to lender and that_
obligates the 'madame to keep all the promises and aireemaits made in the Note and in this Sean* lostrument Bortowa
will continue tobe obligated under the Note and this &unityInstramentunless Leaderreleases %mower In writing.

IfLeader emarases this option, Lender shall give Borrower notice of iceeletalion. The notice shall provide a period of not
less than 30 days limn the date the notice is delivaed or mailed within whits Borrower =a pay all sums secured by this
Secusity InStionntni. if&cower ftali to pay these sums pram to the aphelion of this period. Lendermay invokeany tanedies
pertained by this Security Instlument without fester noticeordeemed on Borrower.

OUR COPY. Wea achrowledge ieceipt ofa signed copy of this Note.

CAUTION rr IS IMPORTANT THAT YOU THOROUGHLY READTEM I WORE SIGNING

WIINESS THEHANDUS) AND SBAL(S) OF THB IP•

^4( c.„:"/ZeigetWrthress TCake Dowmi

-Doman.

Penn
-Mama

(EVI Odenal Onry)
.Pegegisa

OriginalISMINSIONO3
SIMODUStalf
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tweeksavnimillasr
(C) leobtion ofChanges
Belem each Change Date, the Note Holder will calculam my new interest rate by adding Two and Seventy-Rye Hundredthspercentage points (2_7500 96) to the Comet Index. The Note Holder will then round the result of this addition to the nearestone-eighth ofone percentage point co. 125%). Subject to the limits stated in Section 4(D) below, this rounded amount will be my newbums* rate until the next (haogeDato.
Tbe Note Holder will then determine the amount of the manhly payment that would be sufficient to mpay the mmaid principal-that I am expected to owe at the ChangeDate in fall on the maturity dale Way new interest rate in substantially equalpayments. Theresult of this calculation will be the new amount ofmy monthly payment.

(D) Limits on barest Rate Changes
The interest rate I am required to pay at the first Change Date will not be greater than 11.043 91 or less dim 2.750iberealler, my interest tate will neva be increased or &Creased on any single Change Date by mom than Twopercentage points2.000 horn the rate of interest I ham bees paying for the preceding twelve months. My interest rate will never be greater than111)43 56, which is called the mar-imum ram

(E) Effective Hate ofgantlet
My new interest sate will become effective on each gunge Date. I will pay the am(runt ofmy new uwathly payment beginningon the first monthly payment dam atter the Cane Date until the amount ofmymonthlypayment changes again.
(F) Notice ofChanger
The Note Holder ‘1111 deliver or mail to me a notice ofany changes in my intuest rate and the amount ofmy monthly paymentheft= the effective date ofany change. The notice wall Maxie information 'squired by law to be given me and also the title andtelephone lumber ofapawn who will answer any question hefty have mgartfing the =dee-

& BORROWERS RIGHTTO PREPAY

I have the lien to make payments of principal at any time before they we due. A payment ofprincipal ooly is koown as a"Prepayment* When Imake a Prepayment I will tell the NoteHolder in writing thanam doing so.Imay make a hill prepayment or partial Pmpsyments without paying any Prephment chwge. The Note Holder will am all ofmy Prepayments to reduce the amount of prineiperthat I owe ander this Note. If I make a partial prepayment, there will be no&edges In the due dates cdmy monthly payments unless the Note Holder agrees in writing to those changes. My partial PrePaYmentmay reduce tbe amount of my monthly psymente after the BM Change Date following my partial prepayment. However, myseduction due to my partial prepayment may be &ha by an interest MC IIICILASC.

6.- LOAN CHARGES

Ha law, whichapplies to the loan aed "which seta magmuot loan charge; is finally interpreted so that the interest or other loanchaps collected or to be collected in connection with this loan exceed the permitted limits. them (i) any such loan chatge shelIbenamed by the azimut necemary to reduce the charge to the paraitted Unit; and (11) any sums already collected ham me whichexceeded pamilled limits will be sehat.ded to me. The Note Holdermay choose to make dris tefniat by reaming die principd I owetinder this Note or by making a drect payment to me. if a utand tedimes principal, the rednetien will be teased as a partialPeistYmetz

7. BORROWRR'S FAILURETO 1>AY AS REQUIRED

(A) Late Charges for Overdue Payments
Ifthe Note Holder has not received the full amount ofany monthly payment by the end of 15 calendar days alter the dite it is,dne, I will pay a late charge to the Note Holder. The mama of the chine will be 5.00 ofmy overdue payment ofInineilsd andinterest. Iwil2 pay the late cbwge promptly but only ace on each latepayment.

(13) Default
HI do not pay the fall amountofeach monthly payinent on the date it isdue, Iwill be in defank.

(C) -Notice ofDan&
HIantis dedank. the Nom Holder may mad me a written police telEng me that HIdo not paythe mad= amount by a ratandate, theNoteHoldermay expireroe topay itomediately the full amount ofprincipal which has not been paid and ell theinterest thatI owe on that amount That datamust be a lent 30 days atter the date on which the nods= isdelivered ormarled tome.

(D) iso WaiverDyadsHolder
Even it et a time when I am in defeall, the Note Helderdoes not mattme to pay immatately in fail as described above. the'NoteHolder still base the fight todo so ifI amitdefault ma later time.

(E) PaymentofNote Holder's Coda and Er/assesIfthe Note holder has required= to pay itranwEasely in fall as describedabove, the Note Holder will have theright to be paidback by me for all of ils costs and expenses in enforcing this Note to the =tent not psobibited by appikabb law. Those expensesinclude. farexample. reasonabie attorneys' fees.

& GIVING OFNOTICES

Unless applicable law requites a different method, any notice that must be given to me under this Note will be given by;delivaing it or hy mailing ft by first class mail to me at the Property Adtkess above or at a diffract address ifIgive the NoteHoldera IlOtiCle cd-my efd6srent address.

vnea a
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IIP- I
1....N.nbcommip

I
I ADJUSTABLE RATE NOTE W.001-67.4.„(1 YearTreasury Wes Rare Cap) 0

I' THIS NOTE CONTAINS PROVISIONS ALLOWING FOR CHARGES /b/ MY INTERpsr RATE AND Mr MONTHLY
PAYMENT. THIS NOTE MOTS THE AMOUNT MY INTEREST RATE CAN CHANGE AT ANY ONE TIME AND THE
MAXIMUM RATE I MUSTPAY-

may 28. 2004 LAKE{MARY Flotida
(Dair) (MY) (Stift)

113 HERON BAY LAKEMARY,H. 32746
OtoPertYArldJas)

L BORROWER'S PROMISE TO PAY

re ter= for a jean that These received. I promise to pay U. 130E00.00 (this amount is called "peinciper). plus interest, to
theorder.ofthe Leader. The Lender is Coldwell BankerModgage. I understand that the Lenderniay transfer thisNote. The Lender
oe anyone who takes this Note by transfix and who is entitled to receive paymer=under thisNote is caned the "Note Helder.*

2. INTEREST

Interest will be charged on unpaidpunt:gel until the full amount ofprincipal has been paid. Iwill pay interest at a yeady rata of
6.043 96. The intermit rate Iwill pay will change in accordance with Section 4 oftbis Note.

The interest Tate =piled by this Section 2 and Sedition 4 of this Note is the rate I will pay both before and after any default
desaledin Section 7(B) ofthis Note.

3. PAYMKNIS

(A) rimeaid Place ofPayments
Iwill pay pcincipal and interest by making payments easy Month.
I will make my monthly payments on Dist day ofeach math beginning on July 1st 2004. I will make these payments every

untft I ha= paid aU ofdin principal and interest and any other charges derailed below diatI may owe under this Note. My
moothly payments will be applied to interest before principal. If. mi lune lst, 2034., I still owe amounts under this Note I will pay
those amonnts in fall on that date, which is called the 'Inannity date."

I will make my monthly payments at 3000 Leadenhall Road Mount Laurel, MI 08054 or at a differ=place ifregahed by the
NoteHolder.

(B) Amount ofbridal Monthly Payments
Bach ofmy initial monthly payments will be in the =towofU.S. $783.02. ThJs =cunt may change.

(C) Monthly Paymas Changes
Changes in my monthly payment will reflect changes in the =paidprincipal ofmy ken and in the interest rate that Imust pay.

The Note Holderwill determine my new interest muend the changed amount ofmymoodily payment inaccordance with Section 4
ofthis Note

(D) %Wedding
IfIma a nowesidad client, I understand dud an payments due lieseander shall be paid without reduction for taxa. dechictione

:orwithbokfing ofany maze. Ifsuch tax, deduction orwithholding Is =piked by any law tube mask from any payment to the Note
!Holder. Ishall continue topay this Noteinaccordance with the act= Mum( such that the Note Holder will receive suehamount as it
would have received bad no inch tax, deduction or shibboleth* becn required.

4. INTEREST DATE AND MONTHLY PAYMNNT CHAMOIS

(A) ChluMeDates
The interestmte Iwill pay may change on dm Gest day ofhum, 2014 and on thriftevery 126 month tbireeftee Etch date on

which my interest rare could=Inge is celled a "Change Date.'

(I)) lbe lodes
Beginning with the first Change Date, my interest rate will be based oman Index. The Index" is die weekly average yield on

!United Sates litasury eternities adjusted to a constant maturity of 1 yeas; a =de available by the Fedaal Reserie Board. Me
most=eat Index figure marble as ofthe date 45 days heft= each Change Dale is calledthe "Current Wee.

lithe Index is no longer available, the Note Holder win choose a new index whichis based opon comparable information. The
!Note Holderwill give me notice ofthis choice.

ADJUSTABLE RATE NOTE (I Yaw Treasury Index Rote Cap3)- Itolls

Page tcI3

OfiginalesantriNCIII*1
fillsOMNAlt
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WWI IMMIX curv
I CUM CF MIT COURT I COMPTROLLER

ES 08401 Pgs 0304 505; (ens)
CLERK* S 201 5007011/1
IMES wanton 102211521 1111
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After recording please return to: SY 1' Snith
PEIRSONPATIERSON, LLP
ATIN: RECORDING DEPT.
13750 OMEGA ROAD
DALLAS, TX 752444505

This document prepared bp
PEIRSOMITERSON, 111
WILLIAM IL PEIRSON
13750 OMWTA ROAD
DALLAS, TX 75244-4505

mccParcel ID No.: N/A

rap=Above MxLine ForRecording Data]
Loan No3INNIIIMID

FNMA LoanNotallf/IIIMS

FLORIDAASSIGNMENT OF MORTGAGE

For Value Received, JPMorgan Chase Bank, Notional Association, themdersigned holder ofa Mortgege (herein
"Assignor) does hereby grant, sell, assign, transfer and COMM, onto FEDERAL NATIONAL MORTGAGE
ASSOCIATION, ITS SUCCESSORS OR ASSIGNS, (herein "Aseignee"), whose address is 14221 Dallas
Parkway, Snits 100, Dallas, TX 75254, a certain Mortgage dated May 28, 2094 and recorded on June 7, 2004,
made and executed by MARIE T CEDAR to end in favor of COLDWELL BANKER MORTGAGE, upon the
Mowing described property situated in SEMENOLE County, State ofFloddm
Propeety Address: 113 HERON BAY, LAKEMARY, FL32746

LOT 73, OF GREENWOOD LAKES UNIT 8, ACCORDING TO THE PLAT THEREOF AS RECORDED
IN PLAT BOOK 25, PAGES 46 TO 48, OF THE PUBLIC RECORDS OF SEMINOLE COUNTY,
FLORIDA.

such Mortgage having been given to secure payment of One Hundred Thirty Thousand and OWINIths
($138,000.00), which Mortgage is of record in Book, Volume or Liber No. 05336, at Page 0394-0416 (or as No.
2004 88149), in theReconlees Once ofSEMINOLECounty, State ofFlorida.

TO HAVEAND TO HOLD, the same unto Assignee, its successor and assigns, forever, subjectant/ to the hums and
conditions ofthe above-desaibed Mmtgage.

ContactFederal Natio:mud MortgageAssociation for this inetaummt do Mersa, Inc., 14523 SW Milliken Way,
0200, Beaverton, OR 97005, telephone 01-166-570-5277, which is responsible forreceiving payments.

NadaAnivional ofIdertpp
Intorno OmBAIAN.A. Protect W3NA Pm 1.12 Mil..111111.11.1

•^•^^•^••mII^^.rrm•amrrm^.
BOok8401/Page504. CFN#20150070811

Description: Saminole, PL Document Book.Page 8401.504 Page: 1 of 2

4111111111111111611111111111111111M



Case 1:16-cv-25234-FAM Document 1-4 Entered on FLSD Docket 12/16/2016 Page 1 of 4

EXHIBIT D



Case 1:16-cv-25234-FAM Document 1-4 Entered on FLSD Docket 12/16/2016 Page 2 of 4

Rushmore Loan Management Services April 22, 2016
15480 Laguna Canyon Drive, Suite 100
Irvine, CA 92618

1129
MARIE T CEDRE

175 E MAIN ST STE 111
APOPKA, FL 32703-3213

IIlIIIIIIIIIIIIIiiiIIiIIIuuIIIIIIIIIIiIilIiIIiiiIIuIiIiuuiiIiuiiI
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NOTICE OF SALE OF OWNERSHIP OF MORTGAGE LOAN

Under federal law, borrowers are required to bc notified in writing whenever ownership of a mortgage loan secured
by their principal dwelling is sold, transferred or assigned (collectively, "sold") to a new creditor. This Notice is to
inform you that your prior creditor has sold your loan (described below) to us, the new creditor identified below.

**NOTE: The new creditor identified below is not the servicer of your loan. The servicer (identified below)
acts on behalf of the new creditor to handle the ongoing administration of your loan, including the collection
of mortgage payments. Please continue to send your mortgage payments as directed by the servicer, and NOT
to the new creditor. Payments sent to the new creditor instead of the servicer may result in late charges on

your loan and your account becoming past due. Neither the new creditor nor the servicer is responsible for
late charges or other consequences of any misdirected payment.

SHOULD YOU HAVE ANY QUESTIONS REGARDING YOUR LOAN, PLEASE CONTACT THE
SERVICER USING THE CONTACT INFORMATION SET FORTH BELOW. The servicer is authorized to
handle routine inquiries and requests regarding your loan and, if necessary, to inform the new creditor of
your request and communicate to you any decision with respect to such request.

Please note that the sale of your loan to us may also result in a change of servicer. If this occurs, you will receive a

separate notice, required under federal law, providing information regarding the new servicer.

LOAN INFORMATION

Date of Loan: 05/28/2004

Original Amount of Loan: $130,000.00
Date Your Loan was Sold to the New Creditor: 3/30/2016
Loan Number: 7600349599
Address of Mortgaged Property: 113 HERON BAY CIR

LAKE MARY, FL 32746

SERVICER INFORMATION

Namc: Rushmore Loan Management Services LLC

Mailing Address: 15480 Laguna Canyon Road, Suite 100

Irvine, CA 92618

Telephone Number (Toll free): (888) 504-6700
Website: rushmorelm.com

Scope of responsibilities: The servicer is responsible for all ongoing administration
ofyour loan, including receipt and processing of payments, resolution of payment
related issues, and response to any other inquiries you may have regarding your
loan.
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NEW CREDITOR INFORMATION

Please be advised that all questions involving the administration of your loan
(including questions related to payments. deferrals, modifications or

foreclosures) should be directed to the servicer at the number above and/or
the agent (if any) of the new creditor identified below, and not to the new
creditor. The new creditor does not have access to information relating to the
administration of your loan, and will not be able to answer most loan-related
questions.

Name: WILMINGTON SAVINGS FUND
SOCIETY, FSB, D/B/A
CHRISTIANA TRUST, NOT
INDIVIDUALLY BUT AS
TRUSTEE FOR CARLSBAD
FUNDING MORTGAGE TRUST

Mailing Address (not for payments): 500 Deleware Ave. Ilth Floor

Wilmington, DE 19801

Telephone Number: 302-888-7448

Scope of responsibilities: As new creditor, the above-named company holds legal
title to your loan. The company is authorized to receive legal notices and to
exercise (or cause an agent on its behalf to exercise) certain rights of ownership
with respect to your loan.

AGENT INFORMATION (If the new creditor has grantcd an agent other than
the servicer authority to act on its behalf, contact information for such agent will

appear below):

Name:

Mailing Address:

Telephone Number:

Scope of responsibilities: Acts as agent for new crcditor.

Partial Payments
Your lender

May accept payments that arc less than the full amount due (partial payments) and apply them to your loan

_X_ May hold them in a separate account until you pay the rest of the payment, and then apply the full payment
to your loan
Does not accept any partial payments

If this loan is sold, your new lender may have a different policy.
The transfer of the lien associated with your loan is currently recorded, or in the future may be recorded, in the

public records of the local County Recorder's office for the county where your property is located. Ownership of

your loan may also be recorded on the registry of the Mortgage Electronic Registrations System at 1818 Library
Street, Suite 300, Reston, VA 20190.

Our rights and obligations as new creditor, and consequently our authority to respond favorably to your requests or

inquiries may be limited by the terms of one or more contracts related to the servicing of your loan.
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seterus. MBusiness Hours (Pacific Time)
onday-Thursday 5 a.m. to 8 p.m.

Friday 5 a.m. to 6 p.m.

PO Box 1077; Hartford, CT 06143-1077 Physical Address
14523 SW Millikan Way; Suite 200; Beaverton, OR 97005

Payments
PO Box 11790; Newark, NJ 07101-4790

Correspondence
PO Box 1077; Hartford, CT 06143-1077

Phone: 866.570.5277
L026N Fax: 866.578.5277

CEDRE, MARIE T www.seterus.com

do SCOTT SMOTHERS, SMOTHERS LAW FIRM PA
175 E MAIN ST STE 111
APOPKA, FL 32703

April 12, 2016
Loan number: 28253623
Serviced by Seterus, Inc.

NOTICE OF SERVICING TRANSFER

The servicing of your mortgage loan is being transferred, effective May 1, 2016. This means that after this date, a

new servicer will be collecting your mortgage loan payments from you. Nothing else about your mortgage loan
will change.

We, Seterus, Inc., are now collecting your payments. Seterus will stop accepting payments received from you on

May 1, 2016.

Rushmore Loan Management Services LLC (Rushmore) will collect your payments going forward. Your new

servicer will start accepting payments received from you on May 1, 2016. Send all payments due on or after

May 1, 2016 to Rushmore at this address: Attn: Cashiering P.O. Box 514707, Los Angeles, CA 90051-4707.

Partial Payments
Your lender (including your current servicer, Seterus)

may accept payments that are less than the full amount due (partial payments) and apply them to your
loan.

El may hold them in a separate account until you pay the rest of the payment, and then apply the full

payment to your loan.
r] does not accept any partial payments.
If this loan is sold, your new lender/new servicer may have a different policy.

--Ifyoultavd any4uestioiiii foi-either your present server, Seterus-,Inc. OT your neW servicer Rushmore, ab-out your-
mortgage loan or this transfer, please contact them using the information below between 6:00 am to 7:00 pm, (PT),
Monday through Thursday, or 6:00 am and 6:00 pm (PT) Friday:
Current Servicer: New Servicer:

Seterus, Inc. Rushmore
Customer Service Customer Service
866.570.5277 888.616.5400

THIS COMMUNICATION IS FROM A DEBT COLLECTOR AS WE SOMETIMES ACT AS A DEBT COLLECTOR. WE ARE ATTEMPTING TO COLLECT A DEBT

AND ANY INFORMATION OBTAINED WILL BE USED FOR THAT PURPOSE. HOWEVER, IF YOU ARE IN BANKRUPTCY OR RECEIVED A BANKRUPTCY

DISCHARGE OF THIS DEBT, THIS LETTER IS NOT AN ATTEMPT TO COLLECT THE DEBT. THIS NOTICE IS BEING FURNISHED FOR YOUR INFORMATION

AND TO COMPLY WITH APPLICABLE LAWS AND REGULATIONS. IF YOU RECEIVE OR HAVE RECEIVED A DISCHARGE OF THIS DEBT THAT IS NOT

REAFFIRMED IN A BANKRUPTCY PROCEEDING, YOU WILL NOT BE PERSONALLY RESPONSIBLE FOR THE DEBT. COLORADO: SEE

WWW.COLORADOATTORNEYGENERAL.GOV/CA FOR INFORMATION ABOUT THE COLORADO FAIR DEBT COLLECTION PRACTICES ACT. Seterus, Inc.

maintains a local office at 355 Union Boulevard, Suite 250, Lakcwood, CO 80228. Thc office's phone number is 888.738.5576. NEW YORK CITY: 1411669, 1411665,
1411662. TENNESSEE: This collection agency is licensed by the Collection Service Board of the Department of Commerce and Insurance. Seterus, Inc. is licensed to do

business at 14523 SW Millikan Way, Beaverton, OR. Page 1 or2
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CEDRE, MARIE T

April 12, 2016
Loan number: 28253623

PO Box 1077; Hartford, CT 06143-1077 1755 Wittington Place, Ste. 400, Dallas, TX 75234

Important note about insurance: Ifyou have mortgage life or disability insurance or any other type ofoptional
insurance, the transfer of servicing rights may affect your insurance in the following way: The optional insurance
will be cancelled as of the effective date of the transfer of the loan servicing. Please note that this cancellation of
optional insurance does not impact your existing hazard or homeowner's insurance coverage.

Please contact the insurance carrier directly to continue coverage.

Under Federal law, during the 60-day period following the effective date of the transfer of the loan servicing, a

loan payment received by your old servicer on or before its due date may not be treated bythe new servicer as

late, and a late fee may not be imposed on you.

If you are currently participating in or being considered for a loss mitigation solution (including the Home
Affordable Modification Program, forbearance agreement, short sale, refinance, or deed-in-lieu of foreclosure),
we will forward your documentation to your new servicer. As of the effective date of the transfer of the loan

servicing, you should send your payments to your new servicer (e.g., trial period plan payments under the Home
Affordable Modification Program) until such time as the new servicer provides you with additional direction.
Your new servicer should notify you of its decision regarding qualification. Please be advised that this transfer

may extend the time needed for a final decision.

Sincerely,

Seterus, Inc.

Page 2 of 2
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888.669.5600 toll free
949.341.0777 local

RUSHMORE 949.341.2200 fax
www.rushmorelm.corn

Marie T Cedre 1979

.175 E Main St Ste I I I
Apopka, FL 32703-3213

11.11.11111111.111111111.1.11.1.11111....11.11111.1111.111.111111

Your New Loan Number: 7600349599
Property Address: 113 HERON BAY CIR

LAKE MARY, FL 32746

Dear Mortgagor:

Welcome to Rushmore Loan Management Services. Our intention is to meet your loan servicing requirements
with efficient, prompt and courteous service. Below you will find important information regarding how to contact

us, make payments and set-up your online account. We encourage you to visit our website at
www.rushmorelm.com and create a log-in after receiving this letter.

Rushmore will be your new servicer. The business addresses for your new servicer are as follows:

Correspondence Address
Rushmore Loan Management Services LLC

15480 Laguna Canyon Rd., Suite 100
Irvine, CA 92618

Payment Address
Rushmore Loan Management Services LLC

P.O. Box 514707
Los Angeles, CA 90051-4707

If you have any questions related to the transfer of servicing to Rushmore, call our Customer Service Department
at 888-504-6700, Monday through Thursday, 6 a.m. to 7 p.m., Friday 6 a.m. to 6 p.m. Pacific. Please have your new

loan number shown above available when calling.

Rushmore offers several convenient ways to make your monthly payment. You can make your payment by phone
at 888-504-6700 or through our website at www.rushmorelm.com. Click on the upper banner called ACCOUNT
LOGIN and you can make a Payment or sign-up for Auto Draft Payments. Rushmore highly recommends this
option, as it helps prevent you being late on any of your very important mortgage payments. For a small fee you

I can also utilize Western Union Quick Collect (Code City: Rushmore Code State: CA).

Rushmore Loan Management Services LLC requests that you make every effort to remit your monthly payments
on the contractual due date shown on the note and your payment coupon. Late charges may be assessed on

payments not made on time.

If you wish to speak with a Housing Counseling Agency certified by the U.S. Department of Housing and Urban
Development (HUD), please call the following toll-free number: (800) 569-4287.

Please review the attached statement of your debt. Please keep this letter with your records as an informational
reference. If we can be of assistance in any way, please don't hesitate to contact us.

Sincerely,
Rushmore Loan Management Services LLC
Loan Servicing Department

LEGAL NOTIFICATION: Rushmore Loan Management Services LLC may report information about your account to

credit bureaus. Late payments, missed payments or other defaults on your account may be reflected in your credit report
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Your New Loan Number: 7600349599
Property Address: 113 HERON BAY CIR

LAKE MARY, FL 32746

NOTICE OF ASSIGNMENT, SALE OR TRANSFER OF SERVICING

Dear Mortgagor(s):
You are hereby notified that the servicing of your mortgage loan, that is, the right to collect payments from you,
has been assigned, sold or transferred from Seterus, Inc. to Rushmore Loan Management Services LLC
(Rushmore), effective 05/01/2016. The transfer of the servicing of your mortgage does not affect any term or

condition of the mortgage instruments, other than terms directly related to the servicing of your loan.

Except in limited circumstances, the law requires that your previous servicer send you this notice at least 15 days
before the effective date of transfer. As your new servicer, we must also send you this notice no later than 15 days
after this effective date or at closing.

Your previous servicer was Seterus, Inc.. If you have any questions regarding the transfer of servicing from your
previous servicer, call Seterus, Inc. Customer Service at 866-570-5277 between Monday 0 Thursday, 5:00 am to

8:00 pm PT, Friday, 5:00 am to 6:00 pm PT This is a toll free number.

Rushmore will be your new servicer. The business addresses for your new servicer are as follows:

Correspondence Address
Rushmore Loan Management Services LLC

15480 Laguna Canyon Rd., Suite 100
Irvine, CA 92618

Payment Address
Rushmore Loan Management Services LLC

P.O. Box 514707
Los Angeles, CA 90051-4707

If you have any questions related to the transfer of servicing to Rushmore, call our Customer Service Department
at 888-504-6700 between Monday through Thursday, 6 a.m. to 7 p.m., Friday 6 a.m. to 6 p.m. Pacific. Please have

your new loan number shown above available when calling.

1 Rushmore offers several convenient ways to make your monthly payment. You can make your payment by phone
at 888-504-6700 or through our website at www.rushmorelm.com. Click on the upper banner called
ACCOUNT LOGIN and you can make a Payment or sign-up for Auto Draft Payments. Rushmore highly

I recommends this option, as it helps prevent you being late on any of your very important mortgage payments.

The date that your present servicer Seterus, Inc. will stop accepting your payments is 04/30/2016. The date that
Rushmore will begin accepting payments from you is 05/01/2016. Send all payments due on or after that due date
to your new servicer. A billing statement from Rushmore will be mailed to you within 15 to 30 days.
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If you are currently making your mortgage payment through a third- party entity (e.g., government allotment,
biweekly, or bill service), please take the necessary steps to advise them of your new loan number shown above
and change the payee to your new servicer. In the event of a payment change, it is your responsibility to notify the
third-party of the new payment amount and new address to send the payments.

Important note: If you entered into an approved loss mitigation plan with you prior loan servicer, or if you had a

loss mitigation application in process with your prior servicer, please call Rushmore immediately, toll-free, at

888-504-7300, to confirm that the loss mitigation plan information, or application and documentation, were

properly transferred to Rushmore.

You should also be aware of the following information, which is referred to in more detail in Section 6 of the Real
Estate Settlement Procedures Act (RESPA) (12 USC §2605).

During the 60-day period following the effective date of transfer of the loan servicing, a loan payment received by
your old servicer before its due date may not be treated by the new servicer as late, and a late charge fee may not

be assessed.

Important note about insurance: If you have mortgage life or disability insurance or any other type of optional
insurance, the transfer of servicing rights may affect your insurance in the following way:

Rushmore does not collect and remit any type of optional insurance to your insurance company. Any premiums
for any such optional policy that was being collected and remitted by your prior servicer will be discontinued by
Rushmore as of the effective date of the transfer of servicing. If you wish to retain such optional insurance, you
should contact your optional product service provider about your ability to continue such insurance and how to
make premium payments.

Notice of Error Resolution & Information Request Procedures
The following outlines the Error Resolution and Information Request Procedures for your mortgage account at
Rushmore Loan Management Services LLC. (RLMS). Please keep this document for your records.

If you think an error has occurred on your mortgage account or if you need specific information about the
servicing of your loan, please write us at:

Rushmore Loan Management Services LLC
Compliance Department

P.O. Box 52262
Irvine, California 92619

All written requests for information or notices of error should contain the following information:
I. Your name

2. Account number
3. Property Address
4. Description of the error and explanation as to why you believe it is an error OR a request for specific

information regarding the servicing of your loan
5. Current contact information so we may follow up with you

All written requests for specific information will be handled within 30 days of receipt. We will determine whether
an error occurred within 30 days after receiving your notice of error and will correct any error promptly (Notices
of error on payoff statements will be handled within 7 days). If additional time is needed to investigate your
complaint or request, we may take up to 45 days but we will notify you of the extension within the original 30
days. If we decide that there was no error, we will send you a written explanation. You may ask for copies of the
documents that we used in our investigation.

Please keep this document for your records.

A Business Day is a day on which the offices of the business entity are open to the public for carrying on

substantially all of its business functions.

Section 6 of RESPA also provides for damages and costs for individuals or classes of individuals in circumstances
where servicers are shown to have violated the requirements of that Section. You should seek legal advice if youbelieve your rights have been violated.

Should you have any questions, please contact our Customer Service Department at toll-free 888-504-6700,
Monday through Thursday, 6 a.m. to 7 p.m., Friday 6 a.m. to 6 p.m. Pacific.

Sincerely,

Rushmore Loan Management Services LLC



Summary Total Debt Composition:

1vineW262/40,F4ANA.
08

Document 1-6 Entered on FLSD Docket 12/16/2016 Page 5 of 5
Ir, LAv261'0-2/888.669.5600toll free
949.341.0777 local

RUSHMORE 949.341.2200 fax
www.rushmorelm.com

May 24, 2016

Marie T Cedre

175 E Main St Ste III

Apopka, FL 32703-3213

Subject: 7600349599

Dear Borrower(s)

According to Rushmore Loan Management Services LLC records, including information that we have received from your prior
servicer, the amount of your debt as of 05/01/2016 is provided below.

Current Creditor: WILMINGTON SAVINGS FUND SOCIETY, FSB, D/B/A CHRISTIANA TRUST, NOT INDIVIDUALLY BUT
AS TRUSTEE FOR CARLSBAD FUNDING MORTGAGE TRUST
Current Monthly Payment Amount: $917.37
Payment Due Date: 12/01/2010

of

Loan Balance, Interest, Escrow and Other Debt:

Current Principal Balance: $105,883.13
Current Unpaid Accrued Interest $35191.85
Escrow Balance: $0.00
Late Charges: $156.56
NSF Charges: $0.00
Other Charges: $12,565.11
Partial Payments Not Yet Applied: $0.00
Total Amount of Your Debt: $153,796.65

The Total Amount of Your Debt is subject to change as a result of interest and other accruing charges (such as Late Charges,
Legal Fees and Costs, and Other Charges). Please call Rushmore Loan Management Services LLC at 888-504-6700 for a

current payoff at the time of any payment.

Pursuant to the Federal Fair Debt Collections Practices Act, if you do not notify us within 30 days after receiving this notice
that you dispute the validity of this debt or any portion thereof, we will assume the debt is valid.

If you notify us in writing within 30 days that the debt or any portion thereof is disputed, or if you request the name and
address of the original creditor, we will obtain verification of the debt or judgment against you and mail a copy to you and
provide you with the name and address of the original creditor.

You should consider this letter as coming from a Debt Collector as we sometimes act as a Debt Collector and any information
received will be used for that purpose. However, if you are in Bankruptcy or received a Bankruptcy Discharge of this debt, this
letter is not an attempt to collect a debt and does not constitute a notice of personal liability with respect to the debt.

Your dispute letter should be sent to:

Rushmore Loan Management Services LLC
15480 Laguna Canyon Road, Suite 100
Irvine, California 92618

If you have any questions regarding this letter, please call us at Toll Free 888-504-6700, Monday through Thursday, 6 a.m. to 7

p.m., Friday 6 a.m. to 6 p.m. Pacific.

Sincerely,
Rushmore Loan Management Service
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sPj9 mothers
LAW FIRM, P.A.

June 6, 2016

Via Facsimile 949-341-2242 949-341-2200

Rushmore Loan Management Services LLC

Re: Request for Information
Borrower: Marie T. Cedre
Loan Number: 7600349599

Dear Sir/Madam:

My name is Scott A. Smothers. My firm represents your borrower, Marie T. Cedre, and I am

helping her work out a solution regarding her home located at 113 Heron Bay Circle, Lake Mary,
FL 32746. I have reviewed your welcome packet for my client, and I am requesting additional
information regarding the Summary ofTotal Debt Composition in the letter dated May 24, 2016.
Please provide a specific breakdown of the $12,565.11 in Other Charges. If you wish to
discuss this matter I am generally available Monday through Friday, 9:00 A.M. to 5:00 P.M. by
phone at 407-814-3900 and faxed at 407-331-9621.

Sincerely,

Scott A. Smothers
scott@smotherslawfirm.com

SAS.shs

175 East Main Street, Suite 111 Apopka, FL 32703 407.814.3900 Fax 407.331.9621
www.SmothersLawFirm.com
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15480 Laguna Canyon Road
Suite 100
Irvine, CA 92618
888.699.5600 toll free
949.341.0777 local
949.341.2200 fax

TM www.rushmorelm.com

June 13, 2016 By FedEx

SLT Smothers Law Firm, P.A.
175 East Main Street, Suite 111

Apopka, FL 32703

RE: Mortgagor(s) Marie T. Cedre
Property Address 113 Heron Bay Circle, Lake Mary, FL 32746
Loan Number 7600349599

Dear Attorney Scott Smothers:

Rushmore Loan Management Services LLC (Rushmore) is in receipt of your correspondence; dated June
6, 2016 received by our office June 6, 2016, regarding the mortgage loan account referenced above. We
appreciate you bringing this matter to our attention, as we take all inquiries from our customers very
seriously.

Your correspondence is currently under review. We realize the urgency of your inquiry and we

appreciate your patience. We will have a response issued to you within 30 business days.

Furthermore, our records indicate Wilmington Savings Fund Society, FSB, d/b/a Christiana Trust, not

individually but as trustee for Carlsbad Funding Mortgage Trust is the current owner ofthe loan. The
address of the owner of the loan is as follows:

Wilmington Savings Fund Society, FSB, d/b/a Christiana Trust, not individually but as trustee for
Carlsbad Funding Mortgage Trust
500 Delaware Avenue, llth Floor,
Wilmington, Delaware 19801

At Rushmore, customer concerns are important to us. Should you have any general questions other than
those referenced in the correspondence, please contact:

Customer Service Department
Monday through Thursday, 6:00 a.m. to 7:00 p.m. Pacific Friday, 6:00 a.m. to 6:00 p.m. Pacific
Toll-free number: 1.888.504.6700

Sincerely,

Mki\CIn608(1.,
Mariah Henderson
Compliance
Rushmore Loan Management Services LLC

Rushmore Loan Management Services is a debt collector, who is attempting to collect a debt. Any information obtained will be used for that

purpose. If this debt is in or has been discharged in a bankruptcy proceeding, be advised this communication is not an attempt to collect the debt

against you. Please note, however, we reserve the right to exercise the legal rights only against the property securing the original obligation.

VW. NOUSV117
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5404 Cypress Center Drive, Suite 300, Tampa, FL 
30369 

Phone: 813.221.4743  I  Fax: 813.221.9171  I   alaw.net  

 
 

  

 

F L O R I D A    -    G E O R G I A    -    T E X A S  

 

 
 

June 16, 2016 
Reinstatement Letter 

 
Recipient:  Stephanie Spears         

 
Property Address: 113 Heron Bay Cir, Lake Mary, FL  32746 
 
Mailing Address: Legal Assistant to Scott A. Smothers, Esq. 

Smothers Law Firm, P.A. 
175 East Main Street 
Suite 111      
Apopka, FL 32703    

 
VIA FACSIMILE/EMAIL: 407-331-9621 /stephanie@smotherslawfirm.com 
    
 
WE MAY BE CONSIDERED A DEBT COLLECTOR. THIS IS AN ATTEMPT TO COLLECT A 
DEBT. ANY INFORMATION WILL BE USED FOR THAT PURPOSE. 
 
HOWEVER, IF YOU ARE IN BANKRUPTCY OR HAVE BEEN DISCHARGED IN 
BANKRUPTCY, THIS LETTER IS FOR INFORMATIONAL PURPOSES ONLY AND IS NOT 
INTENDED AS AN ATTEMPT TO COLLECT A DEBT OR AS AN ACT TO COLLECT, ASSESS, 
OR RECOVER ALL OR ANY PORTION OF THE DEBT FROM YOU PERSONALLY.  
 
Re: Full Reinstatement 

Loan Number: 7600349599 
Property Address: 113 Heron Bay Cir, Lake Mary, FL  32746 
Our File: 15-174582 
Date Last Payment Due: December 1, 2010 
 

Dear Stephanie Spears: 
 
This letter responds to your request for a Reinstatement of the above referenced loan. 
 
As of the date of this letter the amount required to cure your loan delinquency is $66,464.21**.  However, if 
you are not prepared to tender the full reinstatement amount today, then the amount owed may increase 
between the date of this letter and the date you reinstate the loan.  The reinstatement amount may increase 
because of additional interest and late charges as well as legal fees and costs that are incurred as additional 
steps in the foreclosure proceed. 
 
This reinstatement quote is good thru 06/20/2016.  If you reinstate this loan in full by the good through date, 
we estimate the reinstatement amount to be itemized as listed on the next page.  

 
PLEASE CAREFULLY READ THE FOLLOWING INFORMATION CONCERNING THE 

FORECLOSURE. Please be advised that we may not be able to cancel the foreclosure sale or other 

pending hearing due to time constraints, county specific requirements, or other factors.  We do not 

warrant or guarantee our ability to cancel the aforementioned even though we receive funds.  In the 

event we are unable to cancel an event for any reason, the tendered funds will be refunded to you in the 

most expedient manner possible.  
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PLEASE NOTE:  If there is a foreclosure date scheduled for the property, this letter DOES NOT extend or 
change that foreclosure sale date.  Therefore, if the Good Through Date for the payment stated in this letter 
continues past the scheduled foreclosure sale date, the foreclosure sale will nonetheless occur unless the loan 
is reinstated or paid off PRIOR TO the foreclosure sale as required by applicable law.    
 
PLEASE NOTE:  If there is a foreclosure date scheduled for the property, this letter DOES NOT extend or 
change that foreclosure sale date.  Therefore, if the Good Through Date for the payment stated in this letter 
continues past the scheduled foreclosure sale date, the foreclosure sale will nonetheless occur unless the loan 
is reinstated or paid off PRIOR TO the foreclosure sale as required by applicable law.  The right of redemption 
shall expire upon the issuance of the certificate of sale in accordance with Florida Statues.  
 
Re: Full Reinstatement 

Loan Number: 7600349599 
Property Address: 113 Heron Bay Cir, Lake Mary, FL  32746 
Our File: 15-174582 

 
 

Total Payments – 67 $55,099.35 

Late Charges $156.56 

Acquired Corporate Advance $7,548.30 

Property Inspections $35.00 

Outstanding Attorney Fees and Costs    
Attorney Fees Co. Hearing Dismiss Estimate $250.00 
Attorney Fees & Costs Estimate $2,825.00 
Attorney Fees Discovery $300.00 
Co. Clerk LP Release Estimate $25.00 
Reinstatement letter good through 6.20.16 $100.00 
Dismissal Prep Fee $125.00 

TOTAL Good Through 06/20/2016 $66,464.21** 
 
*There is important information at the end of this letter regarding estimates of escrow advances, fees, 
and costs.  Please read carefully.  

 
WE SUGGEST THAT YOU CONTACT ALBERTELLI LAW AT THE ADDRESS OR TELEPHONE 
NUMBER ON THIS LETTER TO VERIFY THE EXACT AMOUNT NECESSARY TO 
REINSTATE/PAYOFF YOUR LOAN NO MORE THAN THREE BUSINESS DAYS BEFORE YOU 
MAKE ANY PAYMENT. 

 
If you purchased any option al product(s) that are billed with your mortgage, the amount quoted above does 
not include such product(s).  Option products include but are not limited to items such as Mortgage Life 
Insurance, Accidental Death Insurance or Disability Insurance.  If you have not made payments towards such 
product(s), this could result in cancellation of your coverage or service.  Please contact the provider(s) of 
your option product(s) for information on the status of your account and any amounts that they may require 
you to maintain coverage or service.  
 
The reinstatement figures listed above include items that have been paid by the lender or servicer or incurred 
by ALBERTELLI LAW that are currently due.  Please understand that the above figures are subject to final 
verification upon receipt by the lender or servicer.  All fees and costs incurred after the issuance of this 
reinstatement letter will continue to be assessed until the total amount is received.  
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*IMPORTANT:  If your reinstatement amount tendered is less than the total amount due on the date of 
your payment, the lender or servicer reserves the right to reject your payment and continue with the legal 
process.  
 
Albertelli Law does not have a Cashier’s Department, do not bring funds directly to our office.  Funds 
are only accepted via wire, certified mail, Fed Ex or UPS.  PAYMENT INSTRUCTIONS.  Payment 
must be submitted in the form of a certified cashier’s check(s) and must be made payable to “Rushmore 
Loan Management Services”.   
 
Funds must be sent to the attorney/trustee’s office listed on this letter at: ALAW, ATTN: Accounting 
Department, 5404 Cypress Center Drive, Suite 300, Tampa, FL 33609.  The reinstatement funds will 
be returned if any portion of the funds is in the form of a personal check.  Please be advised that the 
action will continue until the total reinstatement amount is received, in compliance with the terms in this 
letter.  After reinstatement amount, you may be required to sign appropriate documents and take other 
requested action to assist in obtaining a withdrawal of the foreclosure.  If you are wiring funds, please add 
an additional $12.00 (estimate) to the above quote.  Send the wire to: Albertelli Law IOLTA, c/o US 
AMERIBANK, 4790 140th Avenue North, Clearwater, FL 33762; Routing/ABA#063116177; 
Account#500110747.  Please reference the File No., Case No., and Borrower’s Last Name.  
 
You should verify the loan number, the name(s) of the Mortgagor(s), the property address and the amounts 
due and owing to ensure that these times are correct.  Should you have any questions regarding the above, 
please do not hesitate to contact our office. 
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11th Circuit Finds Lender Violated FDCPA 
And Florida Law, Reverses Ruling 

(December 7, 2015, 10:55 AM ET) -- ATLANTA-The 11th Circuit U.S. Court of Appeals on Dec. 
3 found that a lender violated the Fair Debt Collection Practices Act (FDCP A) and the Florida 
Consumer Collections Practice Act (FCCPA) when it charged him attorney fees that were not agreed 
on, reversing a decision that granted summary judgment on his claims in favor of the bank (Kevin 
Prescott v. Seterus Inc., No. 15-10038, 11th Cir.; 2015 U.S. App. LEXIS 20934). 
(Opinion available. Document #85-151208-0282.) 

Default 

Kevin Prescott purchased a property with a loan from Bank of America. Prescott defaulted on the loan 

http://www.lexislegalnews.com/articles/4421/11th-circuit-finds-lender-violated-fdcpa-and-... 7/13/2016 
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in August 2012. Seterus Inc. later took over servicing of the loan and prepared to initiate foreclosure 
against Prescott. Seterus hired Kahane and Associates to provide legal services associated with the 
foreclosure. Prescott requested that Seterus reinstate his mortgage pursuant to certain conditions under 
Section 19 of the security instrument. 

Seterus sent Prescott a letter, which showed the amount he owed. The letter stated that "this 
communication is from a debt collector as we sometimes act as a debt collector. We are attempting to 
collect a debt and information obtained will be used for that purpose." Prescott paid the full 
reinstatement and the mortgage was reinstated. Seterus also refunded Prescott legal fees. 

Fees 

Prescott then sued Seterus in a Florida state court, asserting that the inclusion of estimated attorney 
fees in his reinstatement balance violated Sections 1692e(2) and 1692f( 1) of the FDCP A and Section 
559.72(9) of the FCCPA. Seterus removed the case to the U.S. District Court for the Southern District 
of Florida. 

The parties moved for summary judgment. The District Court granted summary judgment for Seterus. 
Prescott appealed to the 11th Circuit, arguing that Seterus violated Sections 1692e(2) and 1692f(l) of 
the FDCP A by including estimated attorney fees in his reinstatement balance. 

FDCPA 

The appeals court found that Seterus violated the FDCP A and the FCCP A by charging Prescott 
estimated attorney fees and refused to affirm the District Court's decision. 

"Seterus violated the FDCPA and FCCPA by charging Prescott estimated attorney's fees that he had 
not agreed to pay in the security agreement. That violation may have resulted from a 'mistaken 
interpretation of the legal requirements of the FDCP A' or from a mistaken interpretation of the 
agreement itself. See id. at 576, 130 S. Ct. at 1608 [Karen L. Jerman v. Carlisle, McNellie, Rini, 
Kramer & Ulrich, L.P.A., et al., No. 08-1200, U.S. Sup.]. Either way, the violation did not result from 
a factual or clerical error. Because under Jerman the bona fide error defense does not excuse Seterus' 
faulty legal reasoning, we cannot affirm the district court's grant of summary judgment to Seterus on 
that basis," the appeals court said. 

The appeals court reversed the decision and remanded the case to the District Court. 

The case was heard by Chief Circuit Judge Ed Carnes and Circuit Judges Charles R. Wilson and Julie 
E. Carnes. 

Prescott is represented by J. Dennis Card Jr. of Consumer Law Organization in Hollywood, Fla. 

Seterus is represented by Serie James Fallon of Groelle & Salmon in Miami; Ernest P. Wagner of 
McGinnis Wutscher in Chicago; Christopher Patrick Hahn of McGinnis Wutscher in Miami; and 
Hector Enrique Lora of the Law Office of Hector E. Lora in Miami. 

Related Articles 

• Borrower Seeks Extension After 11th Circuit Finds Lender Violated FDCP A 

http://www.lexislegalnews.com/articles/4421/l lth-circuit-finds-lender-violated-fdcpa-and-... 7/13/2016 
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Eleventh Circuit Issues Stern Warning Agains VisittheJobMartto find or post jobs 

Inclusion of Estimated Fees and Costs in 

Reinstatement Quotes 
Posted By USFN, Monday, January 04, 2016 
Updated: Tuesday, January 19, 2016 

January 4, 2016 

by Steven j. Flynn 
Mccalla Raymer, LLC - USFN Member (Georgia) 

The Eleventh Circuit Court of Appeals has held, in an unpublished decision, that a loar 
servicer violated the Fair Debt Collection Practices Act (FDCPA) by including the "estim 
future attorneys' fees of the law firm retained by the loan servicer to conduct foreclos 
proceedings in a letter to the borrower, setting forth the amounts necessary to reinst; 
borrower's loan under the terms of his security instrument. [Prescott v. Seterus, Inc., r 
10038 (11th Cir. Dec. 3, 2015)] . (The Eleventh Circuit is comprised of Alabama, Florida, 
Georgia.) 

Factual Background 
On August 1, 2012 the borrower Prescott defaulted on his residential mortgage loan. : 
began servicing the mortgage on October 1, 2012. Following the borrower's default, S1 
prepared to initiate foreclosure proceedings against the borrower and retained a law 
provide legal services associated with the foreclosure." The borrower asked 5eterus tc 
reinstate his mortgage in August 2013. Under the terms of the borrower's mortgage, t 
borrower could reinstate his mortgage under "certain conditions," including, in pertim 
part, by "pay[ing] all expenses incurred in enforcing [the borrower's] Security lnstrum1 
including, but not limited to, reasonable attorneys' fees, property inspection and valu< 
fees, and other fees incurred for the purpose of protecting Lender's interest in the Pre 
and rights under this Security Instrument .... " 

6/30/2016 
Reformation of Legal 
Description after 
Expiration of the 
Statutory Redemption 
Period? 

6/14/2016 
North Carolina: Servicers 
Must Confirm Their Right 
to Enforce the Note 
before Commencing 
Foreclosure 

7 /20/2016 » 7 /23/2016 
On September 4, 2013 Seterus sent the borrower a letter setting forth a reinstatemen NACTI Annual Meeting . 
balance of $15,569.64 (an amount stated to be good through September 27, 2013), wt Philadelphia, PA 
included the amount of $1 5 in "estimated" property inspection fees and $3, 175 in "est 

8/14/2016 » 8/16/2016 
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attorneys' fees. The borrower paid the full reinstatement balance on September 26, 2 CMBA Annual Western 
Seterus reinstated the borrower's loan. On November 14, 2013 Seterus refunded the States Loan Servicing 
in estimated legal fees "because those fees were not incurred before Seterus reinstat, Conference ·San Diego, 
mortgage." Seterus did not refund the $15 in estimated property inspection fees beca CA 
those fees were incurred by Seterus before the borrower reinstated the mortgage. 

Procedural History 
The borrower filed suit against Seterus in Florida state court about a week after his lo 
reinstated, alleging that the inclusion by Seterus of estimated attorneys' fees in the 
September 4, 2013 letter violated 15 U.S.C. § 1692e(2) and 15 U.S.C. § 1692f(1) of the f 
and § 559.72(9) of the Florida Consumer Collections Practices Act (FCCPA). Seterus rer 
the case to the U.S. District Court for the Southern District of Florida; the district courl 
granted summary judgment to Seterus on each of the borrower's claims for relief. 

Holdings 
On appeal, the Eleventh Circuit held that the inclusion by Seterus of $3, 175 in estimat 
attorneys' fees in the reinstatement balance provided to the borrower violated 15 U.S 
1692f(1 ), which prohibits a debt collector from using "unfair or unconscionable mean! 
collect or attempt to collect any debt," including "[t]he collection of any amount (inclu1 
any interest, fee, charge, or expense incidental to the principal obligation) unless sue~ 
amount is expressly authorized by the agreement creating the debt or permitted by I< 
appellate court further held that, under the "least sophisticated consumer" standard 1 

to review claims under the FDCPA, the least sophisticated consumer would not have t 
that he was obligated to pay the estimated legal fees in order to reinstate the borrow 
mortgage under the terms of the borrower's security instrument. 

The Eleventh Circuit also held that the inclusion of estimated attorneys' fees and cost! 
reinstatement balance provided to the borrower constituted a violation of 15 U.S.C. § 

which provides that "[a] debt collector may not use any false, deceptive, or misleadin~ 
representation or means in connection with the collection of any debt," including "[t]r 
representation of (A) the character, amount, or legal status of any debt; or (B) any ser· 
rendered or compensation which may be lawfully received by any debt collector for ti 
collection of a debt." The court reasoned that Seterus coufd not "lawfully receive" the 
estimated fees and costs from the borrower under the terms of the borrower's securi 
instrument because these costs had not yet actually been incurred. Further, the court 
that Seterus was not entitled to escape liability under the FDCPA based upon a "bona 
error" defense, as Seterus's inclusion of the estimated attorneys' fees in the reinstate1 
balance was not the result of a factual or clerical error. (The Eleventh Circuit also reve 
the district court's grant of summary judgment to Seterus on the borrower's FCCPA cl. 

Implications 
The Prescott decision should cause any lender, loan servicer, or law firm that provide! 
reinstatement quotes and/or figures to borrowers to examine its practices and prom 
order to determine whether or not information being provided to borrowers in 
reinstatement situations could potentially constitute a FDCPA violation (or a violation 
state consumer protection law, such as the FCCPA). The Eleventh Circuit has sent a clE 
message to the financial services industry that only those fees and costs that are expr 
authorized under the terms of the applicable loan documents, and/or applicable law, 
be included in reinstatement quotations. 

©Copyright 2016 USFN. All rights reserved. 
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RECENT ELEVENTH CIRCUIT 
REVERSAL SPARKS UPWARD 
TREND IN ESTIMATED-FEE FDCPA 
LITIGATION 
February 9, 2016 • Posted by John C. Raffetto 

• FOCPA • Litigation • Uncategorized 

On December 3, 2015, the Eleventh Circuit 

issued an opinion that has carved a path for 

plaintiffs challenging their communications with 

loan servicers. The decision, Prescott v. 

Seterus, Inc., reversed a grant of summary 

judgment in favor of the defendant, Seterus, 

Inc. - Fed.Appx. -, 2015 WL 7769235 (S.D. 

Fla., Dec. 3, 2015). In reviving the plaintiff's Fair Debt Collection Practices Act ("FDCPA") and 

Florida Consumer Collections Practice Act ("FCCPA") claims, the Eleventh Circuit cleared a 

path for plaintiffs to bring similar claims against their loan servicers. 

Prescott begins with a factual scenario not uncommon to mortgage servicers-a request for 

a payoff quote. Id. at '1. In response to this request, Seterus sent a quote that included 

incurred costs for property inspections and attorney's fees, but which also included costs 

that Seterus expected to incur in the ensuing four months. Id. at '2. The payoff quote 

expressly identified these yet·to-be incurred costs as "estimated" fees. Id. Relying on the 

clarity of this delineation, the Southern District granted summary judgment to Sete1 us. It 

found that even the "least sophisticated consumer" would have understood that the 

"estimated fees" had yet to be incurred, and therefore there was nothing misleading about 

the payoff quote. Id. at '4. 

The Eleventh Circuit reversed, reasoning that Section 1692e(2)'s prohibition on 

misrepresentations regarding "compensation which may be lawfully received by any debt 

collector for the collection of a debt," (15 U.S.C. § 1692e(2)(B)) applied to Seterus' inclusion of 

estimated fees in its payoff quote. Prescott, 2015 WL 7769235 at '4. Concluding that the 

payoff quote was a demand for payment, it held that the inclusion of fees that had not yet 

been incurred (even if expressly designated as such) was a demand for compensation not 

permitted by the plaintiff's mortgage agreement. Id. 

We are seeing an increase in complaints by borrowers based on Prescott. Given the 

frequency of requests for payoff quotes (and similar requests such as Regulation X Requests 

for Information), loan servicers should consider the impact of Prescott on their 

communications with borrowers. 
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News Alert: FDCPA Violations for Estimated Fees and Costs in Reinstatement and Payoff 

Quotes: Coming to a Court Near You? 
ci.: ..... -. : l·.-:v, News Alert: FDCPA Violations for Estimated Fees and Costs in Reinstatement and Payoff Quotes: Coming to a Court Near You? 

April 15, 2016 byadmin in News Comments are 

FDCPA Violations for Estimated Fees and Costs in Reinstatement and Payoff Quotes: Coming to a Court Near You? 

The recent Appellate Court decision in Prescott v. Seterus, Inc., 2015 U.S. App. LEXIS 20934, has gained nationwide 

notice. Although the decision is only binding on the Eleventh Circuit, it has opened the door and neatly laid the ground 

work for other jurisdictions to give similar rulings in the future. Consequently, it is important for servicers and 

attorneys to be informed and proactive regarding their decisions when it comes to estimated fees and costs in 

reinstatement and payoff quotes. 

In Prescott, the Plaintiff, Kevin Prescott, appealed the summary judgment ruling granted in favor of Defendant, 

Seterus, by the district court. He alleged that the Fair Debt Collection Practices Act (FDCPA) was violated by Seterus' 

inclusion of estimated attorney's fees in his reinstatement quote. Prescott, No.15-10038, 2015 U.S. Dist. LEXIS 20934, 

at '7 n.6 (11th Cir. Dec. 3, 2015). The FDCPA, states that "(a] debt collector may not use unfair or unconscionable 

means to collect or attempt to collect any debt" 15 U.S.C. § 1692f (1996). It further specifies that a violation is 

considered to be, "[t]he collection of any amount (including any interest, fee, charge, or expense incidental to the 

principal obligation) unless such amount is expressly authorized by the agreement creating the debt or permitted by 

law." Id.§ 1692f(l) . The Court of Appeals evaluated the question from the perspective of the least sophisticated 

consumer, and ultimately reversed the grant of summary judgment using the rationale that "the least sophisticated 

consumer would not have understood that the security agreement 'expressly authorized ' Seterus to charge estimated 

fees for legal services not yet rendered." Prescott, 2015 U.S. Dist. LEXIS 20934, at •s. 

The Court further ruled that by requiring payment of the estimated attorney's fees in order to reinstate the loan, 

Seterus violated section 1692e(2) of the FDCPA. Section 1692e(2) specifies that it is a violation of the FDCPA when 

there is "(a] false representation of- any services rendered or compensation which may be lawfully received by any 

debt collector for the collection of a debt" 15 U.S.C. § 1692e(2)(B). The court found that because Seterus charged 

estimated attorney's fees that were not provided for as part of the security agreement, this was done in violation of 

the FDCPA. 

Although the Eleventh Circuit Court has made it quite clear that it views the inclusion of estimated fees and costs in a 

reinstatement quote as a violation of the FDCPA, in other jurisdictions it is still common practice to include estimated 

or projected fees and costs. In particular, this is the practice when a quote has a future good-through date. 

When a reinstatement or payoff quote with a Future good-through date is provided to a mortgagor, there is always the 

potential for additional fees and costs to accrue on the mortgagor's account from the time the quote is issued to the 

time the quote expires or payment is tendered. In order to account for this, many servicers and attorney firms have 

made it their practice to include estimated fees and costs in the quotes, and to clearly mark them as estimates. The 

estimates are used when charges are expected to accrue prior to the good-through date, but the work has not yet 

been performed. 

In light of the decision in Prescott, it is a good idea For servicers to consider taking an alternative approach regarding 

the inclusion of estimated fees and costs in reinstatement and payoff quotes. Although the decision is currently only 

binding on the Eleventh Circuit, it has the potential to have a much farther reach. The only way for servicers and 

attorneys to ensure that they do not Find themselves facing a future FDCPA violation, is to take a proactive approach 

and remove all estimated and projected fees and costs from reinstatement and payoff quotes. 

In doing so, it is important to understand that it may be necessary to do some advance planning, which will likely 

require coordination and dialogue between servicers and their attorneys. When deciding the best way to precede it is 

important to consider the particulars and requirements of the foreclosure process in each specific jurisdiction. For 

instance, in some jurisdictions a foreclosure action may be able to be placed on a hold in order to stop additional fees 

and costs from accruing during the time period after the quote is issued, but before the quote expires or payment is 

tendered. However, in jurisdictions where the foreclosure process cannot be placed on a hold and it must be either 
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cancelled or adjourned, it may be necessary to consider other alternatives to ensure that the servicer's potential for 

loss due to fees and costs, that may not be able to be recouped from the mortgagor, is minimal. 

Many servicers are already reevaluating their current practices in an effort to avoid any potential for future FDCPA 

violations. However, for those servicers who have not yet considered the impact of the decision in Prescott. it is not 

too late to consider a new course of action. When reevaluating current practices and making these decisions, it is 

advantageous for servicers to remember that their attorneys are a knowledgeable and useful resource, with 

jurisdiction specific expertise. By working together and exercising a little proactive planning, servicers and attorneys 

can work to ensure that they are both protected from the threat of FDCPAviolations. 

As always, our firm is ready and willing to assist you with any questions or concerns. For more information, please 

contact Supervising Attorney, Summer Parker at (248) 853-4400 ext. 1198 / sparker@potestivolaw.com. 

Summer E. Parker joined Potestivo & Associates, P.C. in September 2009 as a mediation specialist and law clerk before 

being hired on as an Associate Attorney in November 2009. Summer earned her B.A. at Miami University, where she 

double majored in Political Science and Women's Studies. Following her undergraduate studies, she attended Capital 

University Law School, where she earned her J.D. with concentrations in Alternative Dispute Resolution and Criminal 

Litigation. 
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A VIOLATION OF THE FDCPA -
ESTIMATING ATTORNEY'S FEES IN 
REINSTATEMENT FIGURES 
·By: Ni_cliokis Cavallaro- <;filbert Garcia Group, 'P.u1. 

Reinstatement/payoff 
("Reinstatement") letters to .9 ,... 
borrowers should no longer 
include estimated (i.e. future) 
attorney's fees. Fees are not "estimated" in that 
the lender is unsure of what the costs of the 
work will be (i.e. the costs of attending a trial), 
but instead are estimated in that the fees are not 
incurred before sending the reinstatement to the 
borrower. Reinstatement letters provide a certain 
amount of time for the borrower to pay a total 
amount due to bring their loan current. There is 
no limit to the number of reinstatement letters a 
borrower may request for their loan, and a lender 
cannot halt any foreclosure activity every time a 
reinstatement letter is requested. 

This creates a problem of timing for a lender 
to try and recover all fees that will be incurred 
during the offer period for the reinstatement, 
in that it is not known when during this period 
the borrower may remit fees to reinstate. The 
borrower may remit fees on the first day of the 
offer. As a result, lenders may not include fees 
not yet incurred on the date the reinstatement 
amount is provided, but which will be due if the 
borrower were to pay on the last date of the offer 
for reinstatement. 

PRESCOTI V. SETERUS, [NC 
The federal courts have recently held that 

lenders may only charge for fees and expenses 
already incurred. See Prescott v. Seterus, Inc., 
15-10038 (11th Cir. 2015); Kaymark v. Bank of 
America, N.A., 783 F.3d 168, 175-176 (3d Cir. 
2015) ("the most natural reading [of the mortgage] 
is that Udren was not authorized to collect fees 
for not-yet-performed legal services and expenses, 
forming a basis for a violation of § l 692f( I).") . 
[n Prescott, the U.S. Eleventh Circuit Court of 
Appeal held that including estimated attorney's 
fees, not yet incurred, in a reinstatement 
letter, was prohibited by the Federal Fair Debt 
Collection Practices Act (FDCPA). 

Pursuant to U.S.C. § 1692e(2)(B), 
"A debt collector may not use any false, 

deceptive, or misleading representation or means 
in connection with the collection of any debt. 
Without limiting the general application of the 
foregoing, the following conduct is a violation of 
this section: 
(2) the false representation of-
(B) any services rendered or compensation which 

may be lawfully received by any debt collector 
for the collection of a debt." 
In Prescott, the 11th Circuit found that even 

though the fees were separately identified as 
estimated fees, the borrower would still believe 
he needed to pay the full amount provided 
to reinstate the loan, including the estimated 
attorney's fees. See Prescott, 15-10038 ("because 
Congress enacted the statute (FDCPA) 
primarily to protect consumers, we evaluate the 
circumstance giving rise to an alleged FDCPA 
violation from the perspective of the least 
sophisticated consumer.") (emphasis added). 
Therefore, the Court held that the reinstatement 
amount was false in that it'did not accurately 
reflect what was owed by the borrower, as the 
Court found the already incurred and estimated 
fees would instead be considered by the borrower 
as one total amount that must be paid to reinstate 
the loan. Although not part of the Prescott 
holding, the same rationale should apply to fees 
not yet incurred for payoff statements as well. 

BEST PRACTICES 
Lenders should be aware of the above holding 

in Prescott, and use this to determine procedures 
that comply with the holding (not charging 
estimated fees) while minimizing any loss for 
fees incurred. The bottom line is that only fees 
that have been incurred should be included in 
the reinstatement amount. For instance, rather 
than providing a reinstatement figure valid for 
a month, reinstatement letters should remain 
valid for one to two weeks, to minimize attorney's 
fees that may be expended, but potentially not 
recovered, during that time. Two weeks may be a 
practical compromise for both the borrower and 
lender. Two weeks would reduce the potential 

fees a lender may not be reimbursed for, but on 
the other hand, would still provide the borrower 
sufficient time to receive the reinstatement letter 
and arrange payment. 

To ensure timely accounting for fees already 
incurred, and to avoid reliance on flat rate 
attorney's fees that may not be supported by 
proper documentation, it is imperative there is 
up-to-date communication between lenders and 
their law firms regarding fees incurred. Kaymark 
v. Bank of America, N.A., 11 F.Supp.3d 496, 
505 (W.D. Penn. 2014) . Even though a flat rate 
agreement may clearly be lower than itemizing 
the costs of the attorney's fees, the holding in 
Prescott should also serve as a reminder that an 
attempt to break down fees incurred should be 
made to avoid litigation over whether the fees 
were incurred prior to a reinstatement or not. 
See Boyette v. BAC Home Loans Servicing, 
LP, 164 So. 3d 9, 11 (Fla. 2d DCA 2015) ("the 
attorney's fees of S 1,200 are not substantiated," 
and were not included with the "payment history 
delineating the principal amount, S 115,697.24, 
hazard insurance premiums, late charges, and tax 
payments."). 

Having established procedures to limit 
inclusion of estimated fees will also provide 
a "bona-fide error" defense if litigation arises 
pertaining to fees included with a reinstatement. 
The "bona-fide error" is the defense named from 
U.S.C. § 1692k(c), which states, 

"A debt collector may not be held liable in any 
action brought under this subchapter if the debt 
collector shows by a preponderance of evidence 
that the violation was not intentional and resulted 
from a bona-fide error notwithstanding the 
maintenance of procedures reasonably adapted to 
avoid any such error." 

However, as noted in Prescott, the bona-fide 
error defense "does not encompass mistakes of 
law or misinterpretations the requirements of 
this Act (FDCPA) ." Prescott, 15-10038; See 
Wise v. Zwicker & Assocs., P.C., 780 F.3d 710, 
713 (6th Cir. 2015) ("the [U.S.] Supreme Court 
held that mistakes of law regarding the FDCPA 
itself constitute violations of the Act for which a 
debt-collector attorney may not invoke the Act's 
bona fide error defense."). Therefore, it is better 
to ensure there are proper channels and operating 
procedures in place to establish only fees incurred 
are included in the reinstatement. This way, if an 
error arises, the bona-fide error defense may be 
asserted to show it was a one-time instance where 
fees may have been mistakenly included, which 
were not yet incurred. See Arnold v. Bayview 
Loan Servicing, LLC, 14-0543-WS-C (S.D. 
Alabama Jan. 29, 2016) ("this defense forestalls 
FDCPA liability where a defendant's violation 
was unintentional and resulted from a bona fide 
error notwithstanding defendant's procedures 
reasonably adapted to avoid such errors."). 

Until policies and procedures are developed 
and implemented for more precise compliance 
with the FDCPA and holding of Prescott, 
reinstatement figures should be for a shorter 
duration and should not include estimated fees. 

Nicholas Cavallaro has been with the Gilbert 
Garcia Group, PA., since December 2013. He 
is responsible for handling foreclosure litigation, 
alleged debt collection violations against lenders and 
servicers, and civil appeals. 
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0 mothers
LAW FIRM, P.A.

August 29, 2016

Via U.S. Certified Mail 7015 1520 0002 9644 5315

James E. Albertelli
Albertelli Law
P.O. Box 23028

Tampa, FL 33623

Re: Marie Cedre
113 Heron Bay Cir
Lake Mary, Florida 32746-3476

To Whom It May Concern:

My law firm represents Marie Cedre. As stated in the enclosed Complaint, Albertelli
Law has breached its contractual obligations and Florida law in its handling of my client's
and other borrowers' loans in the putative Class.

Should you wish to make a cure offer, please contact me within twenty (20) days upon receipt of
this letter.

Feel free to contact me at the below telephone number if you wish to discuss this matter.

Sincerely,

4,11d6/g.:7
Scott A. Smothers
scott@srnotherslawfirm.com

SAS.smh
Enclosure as stated

175 East Main Street, Suite 111 Apopka, FL 32703 407.814.3900 Fax 407.331.9621
www.SmothersLawFirm.corn
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

MIAMI DIVISION

MARIE CEDRE, on behalf of Case No.:
herself and all others similarly situated,

Plaintiff,

V.

RUSHMORE LOAN MANAGEMENT
SERVICES LLC, JAMES E. ALBERTELLI, P.A.
d/b/a ALAW, and CARLSBAD FUNDING
MORTGAGE TRUST,

Defendants.

CLASS ACTION COMPLAINT

Plaintiff, Marie Cedre, on behalf of herself and all others similarly situated, alleges

violations of the Florida Consumer Collection Practices Act 559.55 et seq. ("FCCPA") and the

Fair Debt Collection Practices Act 15 U.S.C. 1692 et seq. ("FDCPA") against Defendants James

E. Albertelli, P.A. ("Albertelli Law"), Rushmore Loan Management Services LLC

("Rushmore"), and Carlsbad Funding Mortgage Trust ("Carlsbad") (collectively "Defendants").

Plaintiff and the putative class also allege violations of the Real Estate Settlement Procedures

Act, 12 U.S.C. 2601, et seq. ("RESPA") solely against Rushmore.

1. Rushmore is a mortgage loan servicer. Rushmore and Albertelli Law both charge

and collect mortgage loans and fees for third party lenders, like Carlsbad. Defendants charged

Plaintiff over $3,000 for mortgage fees and costs "Estimates" necessary to reinstate her loan to

avoid foreclosure. "Estimated" fees are fees companies expect to incur in the event that certain

conditions occur, but have not actually incurred. The Eleventh Circuit has denounced

Page 1 of24
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"estimated" fees associated with reinstatement of loans to be a violation of the FCCPA and

FDCPA.

2. Hundreds of thousands of homes are in some stage of foreclosure in the United

States every month. http://www.corelogic.com/research/foreclosure-report/national-foreclosure-

report-january-2015.pdf. Most homeowners facing foreclosure are desperate to keep their homes

and are willing to do close to anything to continue living in them with their families. Defendants

exploit their desperation by placing them in danger of foreclosure ifhomeowners do not pay all

of the fees that Defendants demand—including fabricated debt characterized as "estimated" fees

and costs.

3. Defendants factor these estimated fees and costs into its total demand to

homeowners and insists they are required to pay the full amount before they will reinstate the

loans to avoid foreclosure.

4. Rushmore and Albertelli Law profit from these illegal charges because their

compensation is based on the outstanding amount owed on the mortgage loan, and the longer it

remains in default, the more they profit.

5. Defendants also conceal the true nature of the amount owed, by including

ambiguous fees and costs in the amount homeowners must pay to reinstate their loan. They even

appear to charge borrowers $100 for merely asking how much they owe.

6. These practices enrich Defendants at the expense ofhomeowners struggling to

stay current on their mortgages, and by demanding payment of these fees, Defendants force

homeowners into foreclosure and in some instances cause them to lose their homes.

7. By the conduct described above, Defendants knowingly violated RESPA,

FDCPA, and the FCCPA.
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JURISDICTION AND VENUE

8. The Court has subject matter jurisdiction under 28 U.S.C. 1331 because this

action arises out of RESPA and the FDCPA, federal statutes.

9. The Court has supplemental jurisdiction over the FCCPA claims under 28 U.S.C.

1367 because the basis of the RESPA and FDCPA federal claims involve the same debt

collection practices that form the basis of the FCCPA claims.

10. The Court has personal jurisdiction because Defendants conduct business

throughout the United States, including Miami, Florida. Further, their voluntary contact with

Plaintiff to charge and collect debts in Florida made it foreseeable that Defendants would be

haled into a Florida court. See Burger King Corp. v. Rudzewicz, 471 U.S. 462, 474 (1985).

11. Venue is proper in this District under 28 U.S.C. 1391(b)-(c) because

Defendants are deemed to reside in any judicial district in which it is subject to personal

jurisdiction at the time the action is commenced and because their contacts with this District are

sufficient to subject them to personal jurisdiction.

PARTIES

12. Plaintiff Marie Cedre is a natural person who currently resides in Florida.

13. Defendant Rushmore is a foreign limited liability company with its principal

place of business at 15480 Laguna Canyon Road, Suite 100, Irvine CA 92618. Rushmore is one

of the nation's leading specialty loan servicing companies for mortgage lenders, like

Wilmington, not individually but as trustee for Carlsbad.

14. Defendant James E. Albertelli, P.A. is a professional association with a principal

place of business at 208 North Laura Street, Suite 900, Jacksonville, Florida 32202 and is

headquartered at 5404 Cypress Center Dr., Suite 300, Tampa, Florida 33609. It is a full service
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real estate law firm representing the mortgage industry. Albertelli acts as a third party debt

collector for financial institutions and servicers, like Carlsbad and Rushmore.

15. Defendant Carlsbad Funding Mortgage Trust is a trust that acts as a mortgage

lender for homeowners, like Ms. Cedre. Wilmington Savings Fund Society, d/b/a Christiana

Trust is the current owner of Plaintiff's mortgage loan, not individually but as trustee for

Carlsbad Funding Mortgage Trust. Carlsbad has a registered address of do Wilmington Saving

Fund Society, 500 Delaware Avenue, 11 th Floor, Wilmington, Delaware 19801.

APPLICABLE LAW

RESPA

16. RESPA imposes certain obligations on mortgage servicers to provide information

to borrowers regarding their mortgage loans. 12 U.S.C. 2605. In 2013, the CFPB enacted new

regulations implementing specific provisions under RESPA and the Dodd-Frank Act concerning

mortgage loan servicers including, but not limited to, certain requirements for responding to a

written request for information concerning a borrower's mortgage loan. See 12 C.F.R. 1024.36

et seq.; Public Law 111-203, 124 Stat. 1376 (2010).

17. RESPA provides a private cause of action against a mortgage servicer for

violations of the provisions of 2605, if brought within three (3) years of the violation. 12

U.S.C. 2614.

18. RESPA defines "servicer" as the "person responsible for servicing of a loan

(including the person who makes or holds a loan if such person also services the loan)." 12

U.S.C. 2605(i)(3).

19. RESPA defines "servicing" as "receiving any scheduled periodic payments from a

borrower pursuant to the terms of any loan, including amounts for escrow accounts described in
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section 2609 of this title, and making the payments ofprincipal and interest and such other

payments with respect to the amounts received from the borrower as may be required pursuant to

the terms of the loan." 12 U.S.C. 2605(i)(3).

20. Pursuant to RESPA, a servicer of a federally related mortgage loan "shall not

fail to comply with any other obligation found by the Bureau of Consumer Financial Protection,

by regulation, to be appropriate to carry out the consumer protection purposes of this chapter."

12 U.S.C. 2605(k)(1)(E).

21. RESPA's mortgage servicing regulations require a servicer to provide borrowers

with required disclosures that are in writing and "clear and conspicuous." 12 C.F.R.

1024.32(a)(1).

22. RESPA also requires a servicer to maintain policies and procedures that are

reasonable designed to ensure that the servicer can provide a borrower with "accurate and timely

disclosures... as required by this subpart or other applicable law" and "[p]rovide a borrower

with accurate and timely information and documents in response to the borrower's requests for

information with respect to the borrower's mortgage loan." 12 C.F.R. 1024.38(a)(b)(1)(i), (iii).

23. Additionally, RESPA provides that "a servicer shall not charge a fee, or require a

borrower to make any payment that may be owed on a borrower's account, as a condition of

responding to an information request." 12 C.F.R. 1024.36(g).

24. RESPA and its implementing regulations should be broadly construed to

effectuate their remedial purpose. Friedman v. Maspeth Federal Loan and Say. Ass 'n, 30 F.

Supp. 3d 183, 187 (E.D.N.Y. 2014) ("The Act was designed to throw the federal judiciary's

protective cloak over residential-occupant owners of real property and their kin to protect against

abuse by banks during loan closings and subsequent related events. The Act should be broadly
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applied to accomplish its prophylactic purposes by exercising federal subject matter

jurisdiction.").

FDCPA

25. The purpose of the FDCPA is "to eliminate abusive debt collection practices...

and to promote consistent State action to protect consumers against debt collection abuses." 15

U.S.C. 1692.

26. The FDCPA prohibits debt collectors from using "any false, deceptive, or

misleading representation or means in connection with the collection ofany debt, which

includes the false representation of "the character, amount, or legal status ofany debt." Id.

1692e.

27. The FDCPA also prohibits debt collectors from "unfair or unconscionable means

to collect or attempt to collect any debt, including "the collection of any amount unless such

amount is expressly authorized by the agreement creating the debt or permitted by law." Id.

1692f.

28. The FDCPA creates a private right of action under 15 U.S.C. 1692k.

29. The FDCPA defines "consumer" as "any natural person obligated or allegedly

obligated to pay any debt." Id. 1692a(3).

30. The FDCPA defines "debt collector" as "any person who uses... any business

the principal purpose of which is the collection of any debts, or who regularly collects or

attempts to collect... debt owed... or asserted to be owed or due another." Id 1692a(6).

31. The FDCPA defines communication as "conveying of information regarding a

debt directly or indirectly to any person through any medium." Id. 1692a(2).
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32. The FDCPA defines "debt" as "any obligation or alleged obligation of a consumer

to pay money arising out of a transaction... [that] are primarily for personal, family, or

household purposes." Id. 1692a(5).

FCCPA

33. The FCCPA prohibits debt collectors from engaging in certain abusive practices

in the collection of consumer debts. See generally Fla. Stat. 559.72.

34. The FCCPA's goal is to "provide the consumer with the most protection

possible." LeBlanc v. Unifund CCR Partners, 601 F.3d 1185, 1192 (11th Cir. 2010) (citing Fla.

Stat. 559.552).

35. Specifically, the FCCPA states that no person shall "claim, attempt, or threaten to

enforce a debt when such person knows that the debt is not legitimate, or assert the existence of

some other legal right when such person knows that the right does not exist." Fla. Stat.

559.72(9).

36. The FCCPA creates a private right of action under Fla. Stat. 559.77.

37. The FCCPA defines "consumer" as "any natural person obligated or allegedly

obligated to pay any debt." Id. 559.55(8).

38. The FCCPA mandates that "no person" shall engage in certain practices in

collecting consumer debt. Id 559.72. This language includes all allegedly unlawful attempts at

collecting consumer claims. Williams v. Streeps Music Co., 333 So. 2d 65, 67 (Fla. Dist. Ct. App.

1976).

39. The FCCPA defines "debt" as "any obligation or alleged obligation of a consumer

to pay money arising out of a transaction in which the money, property, insurance, or services
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which are the subject of the transaction are primarily for personal, family, or household

purposes, whether or not such obligation has been reduced to judgment." Id. 559.55(6).

FACTUAL ALLEGATIONS

40. On or around May 28, 2004, Ms. Cedre purchased a home in Lake Mary, Florida

through a loan from Coldwell Banker Mortgage, secured by a mortgage on the property. Copies

ofPlaintiff s Mortgage Agreement and Mortgage Note are attached as Exhibit "A" and Exhibit

"B" respectively.

41. On or about April 24, 2008, Coldwell Banker Mortgage assigned Ms. Cedre's

Mortgage Agreement and Mortgage Note to JPMorgan Chase Bank, N.A.

42. On or around December 1, 2010, Ms. Cedre defaulted on her loan after previously

making continuous payments.

43. On or around December 15, 2014, JPMorgan Chase Bank, N.A. assigned Ms.

Cedre's Mortgage Agreement and Mortgage Note to Federal National Mortgage Association. See

Exhibit "C."

44. Sometime in or around April 2016, Federal National Mortgage Association

assigned the Mortgage Agreement and Mortgage Note to Wilmington Savings Fund Society as

trustee for Carlsbad Funding Mortgage Trust. See Exhibit "D."

45. Effective May, 1, 2016, Seterus, Inc. assigned its rights as the servicer of Ms.

Cedre's loan to Rushmore Loan Management Services LLC. See Exhibit "E."

46. Therefore, Rushmore became the servicer of the loan, and Carlsbad, through

Wilmington, became the owner of Ms. Cedre's loan, while Ms. Cedre's loan was already in

default.

Page 8 of24



Case 1:16-cv-25234-FAM Document 1-11 Entered on FLSD Docket 12/16/2016 Page 11 of 27

47. On or about November 18, 2015, Albertelli Law, on behalf of Federal National

Mortgage Association and Seterus, filed a complaint in the Eighteenth Judicial Circuit for

Seminole County to initiate foreclosure with the court.

48. Plaintiff hired Smothers Law Firm ("Smothers") to defend her in the foreclosure.

49. On or about May 24, 2016, Rushmore, on behalf ofCarlsbad and Wilmington,

sent a "Notice ofAssignment, Sale or Transfer of Servicing" letter to Ms. Cedre through

Smothers. See Exhibit "D."

50. The letter advised:

Pursuant to the Federal Fair Debt Collections Practices Act, ifyou do not

notify us within 30 days after receiving this notice that you dispute the

validity of this debt or any portion thereof, we will assume the debt is
valid.

If you notify us in writing within 30 days that the debt or any portion
thereof is disputed, or if you request the name and address of the original
creditor, we will obtain verification of the debt or judgment against you
and mail a copy to you and provide you with the name and address of the

original creditor.

You should consider this letter as coming from a Debt Collector as we

sometimes act as a Debt Collector and any information received will be
used for that purpose. However, if you are in Bankruptcy or received a

Bankruptcy Discharge of this debt, this letter is not an attempt to collect a

debt and does not constitute a notice ofpersonal liability with respect to

the debt.

Id.

51. The letter identified the current creditor as Wilmington Savings Fund Society

("Wilmington") as trustee for Carlsbad and provided an itemization of the total amount due and

owing on the mortgage as $153.796.65. Id.
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52. The total amount included a "Summary ofTotal Debt Composition" breakdown

that included the current principal balance of $105,883.13; current unpaid accrued interest of

$35, 191.85; late charges of $156.56; and "Other Charges" of 12,565.11. Id.

53. Because Rushmore provided no explanation or itemization concerning the

$12,565.11 in "Other Charges, Smothers sent a written request for information to Rushmore in

a letter dated June 6, 2016, asking for a specific breakdown of charges. See Exhibit "F."

54. On or about June 13, 2016, Rushmore responded and confirmed it received

Smothers' written request and advised it would respond within (30) days. See Exhibit "G."

55. On or about June 16, 2016, Albertelli Law, on behalf of Rushmore and Carlsbad,

sent Smothers a "Reinstatement Letter, to be received on behalf ofMs. Cedre. See Exhibit "H."

56. Immediately below the heading, the letter advised:

WE MAY BE CONSIDERED A DEBT COLLECTOR. THIS IS AN
ATTEMPT TO COLLECT A DEBT. ANY INFORMATION WILL BE
USED FOR THAT PURPOSE.

Id. (emphasis in original).

57. The letter stated: "This letter responds to your request for a Reinstatement ofthe

above referenced loan. As of the date of this letter the amount required to cure your delinquency

is $66,464.21* Id.

58. The letter advised that ifMs. Cedre was not prepared to pay the full reinstatement

amount that day, "then the amount owed may increase between the date of this letter and the date

you reinstate the loan because of additional interest and late charges as well as legal fees and

costs that are incurred as additional steps in the foreclosure proceed." Id.

59. In the letter, the total amount Defendants required Ms. Cedre to pay to reinstate

her loan was $66,464.21. Id.
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60. This amount included $3, 100 for an "Estimate" of "Outstanding Attorney Fees

and Costs."

61. These "estimated" amounts were based on projected amounts due in the event

Plaintiff did not actually pay before a certain future date and certain events relating to

foreclosure occurred.

62. This amount also included other ambiguous amounts that appeared to be estimates

and not actually incurred, including an "Acquired Corporate Advance" charge of $7,548.30 and a

"Dismissal Prep Fee" of $125.00. Id.

63. The total amount due also included a charge of $100.00 for "Reinstatement letter

good through 6.20.16." Id.

64. Nowhere in either letter do Defendants state that they will return any of the

estimated amounts ifpaid by Ms. Cedre but not incurred by Rushmore, Albertelli Law,

Wilmington, or Carlsbad.

65. Defendants also failed to provide any information or explanation concerning the

$7,548.30 charge ambiguously labeled "Acquired Corporate Advance."

66. Rushmore, as the loan servicer, acted as a debt collector by attempting to collect

amounts on behalf of the principal, Carlsbad through its trustee, Wilmington.

67. Albertelli Law acted as a third party debt collector for Rushmore by attempting to

collect amounts on behalf of Rushmore and Rushmore's principal, Carlsbad through its trustee,

Wilmington.

68. Defendants knew that they were not permitted by law to charge or even attempt to

collect estimated fees, but they nonetheless demanded Ms. Cedre and the putative classes pay

estimated fees to reinstate their loans. Rushmore is a sophisticated mortgage loan servicer,
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Albertelli Law is a sophisticated law firm specializing in the mortgage and loan industry, and

Carlsbad and Wilmington are sophisticated lenders. In a highly publicized and remarkably

similar case issued by the Eleventh Circuit over half of a year prior to the date ofDefendants'

reinstatement of loan letter at issue, the Eleventh Circuit reversed the district court's grant of

summary judgment on the FDCPA and FCCPA claims, opining, among other things, that the

defendants were not permitted to charge "estimated" fees that had not yet incurred in their

reinstatement of loan letter. See Prescott v. Seterus, Inc., No. 15-10038, 2015 WL 7769235, at

*2-.6 (11th Cir. Dec. 3, 2015) ("[The defendants] violated the FDCPA and FCCPA by charging

[the plaintiffs] estimated attorney's fees that they had not agreed to pay in the security

agreement."). Defendants' reinstatement letter to Plaintiff contains even worse facts than in

Prescott.

69. Over those six months, the media and trade publications consistently warned the

industry against including estimated fees in reinstatement of loan letters, particularly those in the

Eleventh Circuit where the Prescott case is binding precedent. Some of those industry warnings

are attached as Exhibit I and include:

a. 11th Circuit Finds Lender Violated FDCPA And Florida Law, Reverses Ruling,
Lexis Legal News (Dec. 7, 2015) ("The appeals court found that Seterus violated
the FDCPA and the FCCPA by charging Prescott estimated attorney fees and
refused to affirm the District Court's decision.").

b. Eleventh Circuit Issues Stern WarningAgainst Inclusion ofEstimated Fees and
Costs in Reinstatement Quotes, USFN (Jan. 4, 2016) ("The Prescott decision
should cause any lender, loan servicer, or law firm that provides reinstatement
quotes and/or figures to borrowers to examine its practices and procedures in
order to determine whether or not information being provided to borrowers in
reinstatement situations could potentially constitute a FDCPA violation (or a

violation of state consumer protection law, such as the FCCPA). The Eleventh
Circuit has sent a clear message to the financial services industry....

c. Recent Eleventh Circuit Reversal Sparks Upward Trend in Estimated-Fee FDCPA
Litigation, Lenderlaw Watch (Feb. 9, 2016) ("Concluding that the payoff quote
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was a demand for payment, [the Eleventh Circuit] held that the inclusion of fees
that had not yet been incurred (even if expressly designated as such) was a
demand for compensation not permitted by the plaintiff's mortgage agreement...

[L]oan servicers should consider the impact ofPrescott on their communications
with borrowers.").

d. News Alert: FDCPA Violationsfor Estimated Fees and Costs in Reinstatement
and PayoffQuotes, Potestivo & Associates (April 15, 2016) ("The recent
Appellate Court decision in Prescott, v. Sterns, Inc.... has gained nationwide
notice. Although the decision is only binding on the Eleventh Circuit, it has
opened the door and neatly laid the ground work for other jurisdictions to give
similar rulings in the future. Consequently, it is important for servicers and
attorneys to be informed and proactive regarding their decisions when it comes to
estimated fees and costs in reinstatement and payoff quotes.").

e. A Violation ofthe FDCPA Estimating Attorney's Fees in Reinstatement Figures,

Legal League 100 Quarterly (Q2 2016) ("The federal courts have recently held

that lenders may only charge for fees and expenses already incurred.").

70. Yet Defendants ignored industry warnings and demanded payment not owed in

violation of federal law.

71. Additionally, these demands were a direct breach of each of the following

contractual provisions permitting only recovery of amounts actually incurred: (1) Paragraph 9 of

the Mortgage Agreement permitted Defendants to recover "amounts disbursed" in protecting

Carlsbad's and Wilmington's interest and rights in the Mortgage Agreement; (2) Paragraph 14 of

the Mortgage Agreement prohibited Defendants from charging estimated fees, stating "[1]ender

may not charge fees that are expressly prohibited in this Security Instrument or by Applicable

Law"; (3) Paragraph 22 of the Mortgage Agreement permitted Defendants to collect "expenses

incurred in pursuing" certain actions under the Paragraph which governed default, notice of

default, actions to cure default, and reinstatement of loans; and (4) Paragraph 7 of the Mortgage

Note permitted Defendants the "right to be paid back... for all of its costs and expenses in

enforcing" the Note, which included "reasonable attorneys' fees."

Page 13 of24



Case 1:16-cv-25234-FAM Document 1-11 Entered on FLSD Docket 12/16/2016 Page 16 of 27

72. Therefore, Carlsbad, and its agents, also knew demanding payment of fees not yet

incurred was not permitted because it violated Carlsbad's very mortgage agreement and note.

73. Additionally, the CFPB has received over 600 complaints concerning Rushmore's

improper loan servicing practices, many involving similar complaints regarding requests for debt

not actually owed. https://data.consumerfinance.gov/dataset/Consumer-Complaints/s6ew-h6mp.
Rushmore's knowledge can be imputed to Carlsbad through agency theory. See, e.g, Compass

Bank v. Tania Lynn Vanpelt, No. CA10-1624 (Fla. Cir. Ct. April 2, 2015) (finding knowledge

under the FCCPA could be imputed from agents to the owner of the mortgage note and holder

through principles of agency).

74. By charging estimated fees tacked on to the reinstatement amount, and failing to

provide information in an accurate, clear and conspicuous manner, Defendants frustrated Ms.

Cedre's ability to reinstate her loan and caused her to incur further attorney's fees and costs in

connection with defending the foreclosure action and responding to the inaccurate and unclear

information.

75. Additionally, Rushmore violated RESPA by charging a $100.00 fee to respond to

a written request for information.

76. Upon information and belief, Rushmore, Albertelli Law, and

Carlsbad/Wilmington have a pattern and practice ofusing these form letters containing the

illegal fees complained of in this Complaint.

77. On or about the Plaintiff, through counsel, sent a cure letter to

Rushmore, Albertelli Law, and Carlsbad. See the letter attached as Exhibit "J."

78. After a reasonable amount of time, Plaintiff filed this lawsuit because Rushmore

failed to cure its violations of state and federal law.
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CLASS ACTION ALLEGATIONS

Florida Class 1

79. Plaintiff brings this action under Rule 23(b)(2) and (b)(3) of the Federal Rules of

Civil Procedure on behalf of the following class of persons aggrieved by Rushmore's RESPA

violations (the "Florida Class 1"), subject to modification after discovery and case development:

All Florida residents to whom Rushmore responded to a written request
for information that included inaccurate, unclear or inconspicuous fees,
including but not limited to "Acquired Corporate Advance, "Dismissal
Prep Fee, "Other Charges, or any fee or cost labelled "Estimate, during
the applicable statute of limitations.

Florida Class 2

80. Additionally, Plaintiff brings this action under Rule 23(b)(2) and (b)(3) of the

Federal Rules of Civil Procedure on behalf of the following class ofpersons aggrieved by the

Defendants' FCCPA violations ("Florida Class 3"), subject to modification after discovery and

case development:

All Florida residents to whom Defendants charged, collected, or attempted
to collect an "Estimate" reinstatement of loan amount during the
applicable statute of limitations.

Florida Class3

81. Additionally, Plaintiff brings this action under Rule 23(b)(2) and (b)(3) of the

Federal Rules of Civil Procedure on behalf of the following class ofpersons aggrieved by

Defendants' FDCPA violations ("Florida Class 4"), subject to modification after discovery and

case development:

All persons in Florida to whom Defendants, charged, collected, or

attempted to collect estimated reinstatement of loan amounts during the
applicable statute of limitations.
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82. Class members are identifiable through Defendants' records and payment

databases.

83. Excluded from the Class are Defendants; any entities in which it has a controlling

interest; its agents and employees; and any Judge to whom this action is assigned and any

member of such Judge's staff and immediate family.

84. Plaintiff proposes that she serve as class representative for the Class.

85. Plaintiff and the Class have all been harmed by the actions ofDefendants

86. Numerosity is satisfied. There are likely thousands of class members. Individual

joinder of these persons is impracticable.

87. There are questions of law and fact common to Plaintiff and to the Class,

including, but not limited to:

a. Whether Rushmore violated RESPA by failing to provide accurate, clear, and

conspicuous information in response to a written request for information;

b. Whether Rushmore violated RESPA by charging, collecting, or attempting to

collect a fee for responding to a written request for information;

c. Whether Defendants violated the FCCPA by charging monies not due;

d. Whether Defendants violated the FDCPA by charging monies not due;

e. Whether Plaintiff and class members are entitled to actual or statutory damages as

a result of Defendants' actions;

f. Whether Plaintiff and class members are entitled to attorney's fees and costs; and

g. Whether Defendants should be enjoined from engaging in such conduct in the

future.

89. Plaintiff's claims are typical of the claims ofthe Classes.
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90. Plaintiff is an adequate representative of the Classes because her interests do not

conflict with the interests of the Classes, she will fairly and adequately protect the interests of the

Classes, and she is represented by counsel skilled and experienced in class actions.

91. Common questions of law and fact predominate over questions affecting only

individual class members, and a class action is the superior method for fair and efficient

adjudication of this controversy.

92. The prosecution of separate claims by individual class members would create a

risk of inconsistent or varying adjudications concerning individual class members.

COUNT I AS TO RUSHMORE'S VIOLATION OF THE
REAL ESTATE SETTLEMENT PROCEDURES ACT 12 U.S.C. & 2605(k)

(Florida Class 1)

93. Plaintiff incorporates by reference the prior paragraphs as if set forth fully herein.

94. Rushmore is a "servicer" because it was responsible for "servicing" Plaintiff's

mortgage loan and was scheduled to receive periodic payments from Plaintiff pursuant to the

terms of her mortgage loan and make payments ofprincipal and interest from those amounts

under the terms of the loan. 12 U.S.C. 2605(i)(2)—(3).

95. Plaintiff's loan is a "federally related mortgage loan" because it is secured by a

first or subordinate lien, a residential real property designed for the occupancy of one to four

families, and was made in whole or in part by Codwell Banker Mortgage, then JPMorgan Chase

Bank, then Federal National Mortgage Association, and now Wilmington Savings Fund Society

as trustee for Carlsbad Funding Mortgage Trust—lenders with deposits or accounts which were

insured by the FDIC.

96. As a servicer of a federally related mortgage loan, Rushmore must comply with

any regulation implementing the provisions ofRESPA. See 12 U.S.C. 2605(k)(1)(E).
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97. Rushmore is required to maintain policies and procedures that are reasonably

designed to ensure that it can "[p]rovide accurate and timely disclosures to a borrower as

required by this subpart or other applicable law" and "[p]rovide a borrower with accurate and

timely information and documents in response to the borrower's requests for information with

respect to the borrower's mortgage loan." 12 CFR 1024.38(a)(b)(1)(i),(iii)

98. On June 6, 2016, Ms. Cedre, through counsel, sent a written "request for

information" to Rushmore concerning her mortgage loan and the amount necessary for

reinstatement ofher loan. 12 C.F.R. 1024.36.

99. Rushmore responded to Plaintiff s written request with information that contained

"Estimates, "Acquired Corporate Advance" fees, and "Other Fees" without identifying why and

for what services the fees were charged. See 12 C.F.R. 1024.36(d)(1)(i); see 12 C.F.R.

1024.38(a)(b)(1)(i),(iii).

100. Rushmore violated 2605(k)(1)(E) when it failed to provide information to

Plaintiff in an accurate, clear and conspicuous manner, by charging fees not yet incurred and

demanding Plaintiff pay these fees to reinstate her loan. 12 C.F.R. 1024.32(a)(1); 12 U.S.C.

2605(k)(1)(E). Rushmore has a pattern and practice ofusing form letters, like the letter at issue,

that contain these inaccurate, unclear, and inconspicuous responses.

101. Rushmore's violation of RESPA harmed Plaintiff by depriving her of the

statutory right to accurate, clear, and conspicuous information concerning her mortgage loan.

Additionally, Plaintiff incurred attorney's fees and costs in having to follow up on Rushmore's

letter, which contained unclear, inaccurate, and inconspicuous information.

COUNT II AS TO DEFENDANTS' VIOLATION OF
THE FLORIDA CONSUMER COLLECTION PRACTICES ACT 559.72(9)

(Florida Class 2)
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102. Plaintiff incorporates by reference the prior paragraphs as if set forth fully herein.

103. Plaintiff is a "consumer" as defined by Fla. Stat. 559.55(8) when she purchased

her home by mortgage.

104. Rushmore, Albertelli Law, and Carlsbad are "persons" as defined under the

FCCPA.

105. Defendants attempted to enforce, claimed, and asserted a known non-existent

legal right to a debt as defined by Fla. Stat. 559.55(6) when Albertelli Law, on behalf of

Rushmore and Carlsbad, attempted to collect fees not owed. Id. 559.72(9).

106. Rushmore, as a sophisticated defendant mortgage loan servicer regularly engaged

in the mortgage loan servicing industry, knew it could only charge fees actually incurred, and not

"estimated" fees, because the Eleventh Circuit, in Prescott v. Seterus, Inc., No. 15-10038, 2015

WL 7769235, at *2-6 (11 th Cir. Dec. 3, 2015), provided express guidance on the issue more than

six months prior to the date Rushmore, through Albertelli Law, sent the reinstatement of loan

letter to Ms. Cedre. The language and estimated fees in Ms. Cedre's reinstatement letter was

even more egregious than in Prescott.

107. Rushmore also knew it could only charge fees incurred because, following the

Prescott decision, the media and trade publications issued voluminous warnings against using

"estimated" fees not incurred in reinstatement of loan letters, especially in the Eleventh Circuit.

See, e.g., Exhibit I.

108. Rushmore was also put on notice of its requirements to only charge fees incurred

through the many complaints to the CFPB by consumers that Rushmore charged fees not owed,

discussed supra.
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109. Albertelli Law, as a sophisticated defendant law firm regularly engaged in the

mortgage loan industry, knew it could only charge fees actually incurred, and not "estimated"

fees, because the Eleventh Circuit, in Prescott v. Seterus, Inc., No. 15-10038, 2015 WL 7769235,

at *2-6 (11th Cir. Dec. 3, 2015), provided express guidance on the issue more than six months

prior to the date Albertelli Law sent the reinstatement of loan letter to Ms. Cedre. The language

and estimated fees in Ms. Cedre's reinstatement letter was even more egregious than in Prescott.

110. Albertelli Law also knew it could only charge fees incurred because, following

the Prescott decision, the media and trade publications issued voluminous warnings against

using "estimated" fees not incurred in reinstatement of loan letters, especially in the Eleventh

Circuit. See, e.g., Exhibit I. Albertelli Law is primarily based in Florida.

111. Carlsbad, through its trustee Wilmington, as a sophisticated mortgage lender

regularly engaged in the mortgage loan industry, knew it could only charge fees actually

incurred, and not "estimated" fees, because the Eleventh Circuit, in Prescott v. Seterus, Inc., No.

15-10038, 2015 WL 7769235, at *2-6 (11th Cir. Dec. 3, 2015), provided express guidance on the

issue more than six months prior to the date Albertelli Law sent the reinstatement of loan letter to

Ms. Cedre. The language and estimated fees in Ms. Cedre's reinstatement letters are even more

egregious than in Prescott.

112. Carlsbad, through its trustee Wilmington, also knew it could only charge fees

incurred because, following the Prescott decision, the media and trade publications issued

voluminous warnings against using "estimated" fees not incurred in reinstatement of loan letters,

especially in the Eleventh Circuit. See, e.g., Exhibit I.

113. Rushmore's and Albertelli Law's knowledge can also be imputed to Carlsbad

through principles of agency. See, e.g., Compass Bank v. Tania Lynn Vanpelt, No. CA10-1624
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(Fla. Cir. Ct. April 2, 2015) (finding knowledge under the FCCPA could be imputed from agents

to the owner of the mortgage note and holder through principles of agency).

114. By charging estimated fees tacked on to the reinstatement amount, and failing to

provide information in an accurate, clear and conspicuous manner, Defendants frustrated Ms.

Cedre's ability to reinstate her loan and caused her to incur further attorney's fees and costs in

connection with defending the foreclosure action and responding to the inaccurate and unclear

information. She also suffered the imminent risk of having to pay an illegal amount not owed.

COUNT III AS TO DEFENDANTS' VIOLATION OF
THE FAIR DEBT COLLECTION PRACTICES ACT 44 1692e, 1692f

(Florida Class 3)

115. Plaintiff incorporates by reference the prior paragraphs as if set forth fully herein.

116. Plaintiff is a "consumer" as defined by 15 U.S.C. 1692a(3) when she purchased

a home in Florida by mortgage.

117. Defendants are "debt collectors" as defined by 15 U.S.C. 1692a(6) because

they regularly attempt to collect, and collect, amounts owed or asserted to be owed or due

another. Rushmore's May 24, 2016 letter on behalf of Carlsbad to Ms. Cedre stated: "You should

consider this letter as coming from a Debt Collector.... and any information received will be

used for that purpose." Albertelli Law's June 16, 2016 letter on behalf of Rushmore and

Carlsbad to Ms. Cedre stated: "We may be considered a debt collector. This is an attempt to

collect a debt. Any information will be used for that purpose."

118. The mortgage loan exception to the definition of "debt collector" does not apply

because Plaintiff defaulted on her loan on or around December 1, 2010 and the loan was

assigned to Wilmington as trustee for Carlsbad sometime in or around April 2016, and because

the servicing rights to Ms. Cedre's loan was assigned to Rushmore, effective May 1, 2016.
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119. Defendants engaged in "communications" with Plaintiff as defined by 15 U.S.C.

1692a(2) when they sent the May 24, 2016 and June 16, 2016 debt collection letter to Plaintiff

demanding money purportedly due for reinstatement ofher loan to avoid foreclosure.

120. Defendants violated 15 U.S.C. 1692fwhen they charged estimated fees not

owed and not expressly authorized by the agreement creating the debt.

121. Rushmore's violation of the FDCPA harmed Plaintiffby depriving her of the

statutory right to accurate, clear, and conspicuous information concerning her mortgage loan.

Additionally, Plaintiff incurred attorney's fees, costs, and other incidental costs, in having to

follow up on Rushmore's letter, which contained unclear, inaccurate, and inconspicuous

information. She also suffered the imminent risk ofhaving to pay an illegal amount.

JURY DEMAND AND RESERVATION OF PUNITIVE DAMAGES

122. Plaintiff is entitled to and respectfully demands a trial by jury on all issues so

triable.

123. Plaintiff reserves the right to amend his Complaint and add a claim for punitive

damages.

RELIEF REQUESTED

WHEREFORE. Plaintiff, himself and on behalf of the Classes, respectfully requests this

Court to enter judgment against Defendants for all of the following:

a. That Plaintiff and all class members be awarded actual damages, including but not

limited to forgiveness of all amounts not owed;

b. That Plaintiff and all class members be awarded statutory damages;

c. That Plaintiff and all class members be awarded costs and attorney's fees;
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d. That the Court enter a judgment permanently enjoining Defendants from charging

and/or collecting debt in violation of the FDCPA, FCCPA, and RESPA;

e. That, should the Court permit Defendants to continue charging and/or collecting

debt, it enter a judgment requiring them to adopt measures to ensure FDCPA,

RESPA, and FCCPA compliance, and that the Court retain jurisdiction for a

period of six months to ensure that Defendants comply with those measures;

f. That the Court enter a judgment awarding any other injunctive relief necessary to

ensure Defendants' compliance with the FDCPA, RESPA, and the FCCPA;

g. That the Court enter an order that Defendants and their agents, or anyone acting

on their behalf, are immediately restrained from altering, deleting or destroying

any documents or records that could be used to identify class members;

h. That the Court certify Plaintiff's claims and all other persons similarly situated as

class action claims under Rule 23(b)(2) and (b)(3) of the Federal Rules of Civil

Procedure; and

i. Such other and further relief as the Court may deem just and proper.

Dated: August 2016 Respectfully Submitted,

Is! James L. Kauffman

James L. Kauffman (Fla. Bar. No. 12915)
1054 31st Street, Suite 230
Washington, DC 20007

Telephone: (202) 463-2101
Facsimile: (202) 342-2103
Email: jkauffman@baileyglasser.com

Darren R. Newhart, Esq.
Florida Bar No.: 0115546
E-mail: darren@cloorg.com
J. Dennis Card Jr., Esq
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Florida Bar No.: 0487473
E-mail:DCard@Consumerlaworg.com
Consumer Law Organization, P.A.
721 US Highway 1, Suite 201
North Palm Beach, Florida 33408
Telephone: (561) 692-6013
Facsimile: (305) 574-0132
Counselfor Plaintiffand the Putative Class
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c:, :r.ff.r., 1„7-ril
c Vil ti41. mothers
LAW FIRM, P.A.

August 29, 2016

Via U.S. Certified Mail 7015 1520 0002 9644 5308

Carlsbad Funding Mortgage Trust
C/O Wilmington Savings Fund Society, FSB
500 Delaware Avenue, 11th Floor
Wilmington, DE 19801

Re: Marie Cedre
113 Heron Bay Cir
Lake Mary, Florida 32746-3476

To Whom It May Concern:

My law firm represents Marie Cedre. As stated in the enclosed Complaint, Carlsbad
Funding Mortgage Trust has breached its contractual obligations and Florida law in its
handling of my client's and other borrowers' loans in the putative Class.

Should you wish to make a cure offer, please contact me within twenty (20) days upon receipt of
this letter.

Feel free to contact me at the below telephone number if you wish to discuss this matter.

Sincerely,

Scott A. Smothers
scott@smotherslawfirm.com

SAS.shs
Enclosure as stated

175 East Main Street, Suite 111 Apopka, FL 32703 407.814.3900 Fax 407.331.9621
www.SmothersLawFirm.com
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

MIAMI DIVISION

MARIE CEDRE, on behalf of Case No.:
herself and all others similarly situated,

Plaintiff,

V.

RUSHMORE LOAN MANAGEMENT
SERVICES LLC, JAMES E. ALBERTELLI, P.A.
d/b/a ALAW, and CARLSBAD FUNDING
MORTGAGE TRUST,

Defendants.

CLASS ACTION COMPLAINT

Plaintiff, Marie Cedre, on behalf of herself and all others similarly situated, alleges

violations of the Florida Consumer Collection Practices Act 559.55 et seq. ("FCCPA") and the

Fair Debt Collection Practices Act 15 U.S.C. 1692 et seq. ("FDCPA") against Defendants James

E. Albertelli, P.A. ("Albertelli Law"), Rushmore Loan Management Services LLC

("Rushmore"), and Carlsbad Funding Mortgage Trust ("Carlsbad") (collectively "Defendants").

Plaintiff and the putative class also allege violations of the Real Estate Settlement Procedures

Act, 12 U.S.C. 2601, et seq. ("RESPA") solely against Rushmore.

1. Rushmore is a mortgage loan servicer. Rushmore and Albertelli Law both charge

and collect mortgage loans and fees for third party lenders, like Carlsbad. Defendants charged

Plaintiff over $3,000 for mortgage fees and costs "Estimates" necessary to reinstate her loan to

avoid foreclosure. "Estimated" fees are fees companies expect to incur in the event that certain

conditions occur, but have not actually incurred. The Eleventh Circuit has denounced
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"estimated" fees associated with reinstatement of loans to be a violation of the FCCPA and

FDCPA.

2. Hundreds of thousands of homes are in some stage of foreclosure in the United

States every month. http://www.corelogic.com/research/foreclosure-report/national-foreclosure-

report-january-2015.pdf. Most homeowners facing foreclosure are desperate to keep their homes

and are willing to do close to anything to continue living in them with their families. Defendants

exploit their desperation by placing them in danger of foreclosure ifhomeowners do not pay all

of the fees that Defendants demand—including fabricated debt characterized as "estimated" fees

and costs.

3. Defendants factor these estimated fees and costs into its total demand to

homeowners and insists they are required to pay the full amount before they will reinstate the

loans to avoid foreclosure.

4. Rushmore and Albertelli Law profit from these illegal charges because their

compensation is based on the outstanding amount owed on the mortgage loan, and the longer it

remains in default, the more they profit.

5. Defendants also conceal the true nature of the amount owed, by including

ambiguous fees and costs in the amount homeowners must pay to reinstate their loan. They even

appear to charge borrowers $100 for merely asking how much they owe.

6. These practices enrich Defendants at the expense ofhomeowners struggling to

stay current on their mortgages, and by demanding payment of these fees, Defendants force

homeowners into foreclosure and in some instances cause them to lose their homes.

7. By the conduct described above, Defendants knowingly violated RESPA,

FDCPA, and the FCCPA.
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JURISDICTION AND VENUE

8. The Court has subject matter jurisdiction under 28 U.S.C. 1331 because this

action arises out ofRESPA and the FDCPA, federal statutes.

9. The Court has supplemental jurisdiction over the FCCPA claims under 28 U.S.C.

1367 because the basis of the RESPA and FDCPA federal claims involve the same debt

collection practices that form the basis of the FCCPA claims.

10. The Court has personal jurisdiction because Defendants conduct business

throughout the United States, including Miami, Florida. Further, their voluntary contact with

Plaintiff to charge and collect debts in Florida made it foreseeable that Defendants would be

haled into a Florida court. See Burger King Corp. v. Rudzewicz, 471 U.S. 462, 474 (1985).

11. Venue is proper in this District under 28 U.S.C. 1391(b)-(c) because

Defendants are deemed to reside in any judicial district in which it is subject to personal

jurisdiction at the time the action is commenced and because their contacts with this District are

sufficient to subject them to personal jurisdiction.

PARTIES

12. Plaintiff Marie Cedre is a natural person who currently resides in Florida.

13. Defendant Rushmore is a foreign limited liability company with its principal

place of business at 15480 Laguna Canyon Road, Suite 100, Irvine CA 92618. Rushmore is one

of the nation's leading specialty loan servicing companies for mortgage lenders, like

Wilmington, not individually but as trustee for Carlsbad.

14. Defendant James E. Albertelli, P.A. is a professional association with a principal

place of business at 208 North Laura Street, Suite 900, Jacksonville, Florida 32202 and is

headquartered at 5404 Cypress Center Dr., Suite 300, Tampa, Florida 33609. It is a full service
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real estate law firm representing the mortgage industry. Albertelli acts as a third party debt

collector for financial institutions and servicers, like Carlsbad and Rushmore.

15. Defendant Carlsbad Funding Mortgage Trust is a trust that acts as a mortgage

lender for homeowners, like Ms. Cedre. Wilmington Savings Fund Society, d/b/a Christiana

Trust is the current owner of Plaintiff's mortgage loan, not individually but as trustee for

Carlsbad Funding Mortgage Trust. Carlsbad has a registered address of c/o Wilmington Saving

Fund Society, 500 Delaware Avenue, 11th Floor, Wilmington, Delaware 19801.

APPLICABLE LAW

RESPA

16. RESPA imposes certain obligations on mortgage servicers to provide information

to borrowers regarding their mortgage loans. 12 U.S.C. 2605. In 2013, the CFPB enacted new

regulations implementing specific provisions under RESPA and the Dodd-Frank Act concerning

mortgage loan servicers including, but not limited to, certain requirements for responding to a

written request for information concerning a borrower's mortgage loan. See 12 C.F.R. 1024.36

et seq.; Public Law 111-203, 124 Stat. 1376 (2010).

17. RESPA provides a private cause of action against a mortgage servicer for

violations of the provisions of 2605, if brought within three (3) years of the violation. 12

U.S.C. 2614.

18. RESPA defines "servicer" as the "person responsible for servicing of a loan

(including the person who makes or holds a loan if such person also services the loan)." 12

U.S.C. 2605(i)(3).

19. RESPA defines "servicing" as "receiving any scheduled periodic payments from a

borrower pursuant to the terms of any loan, including amounts for escrow accounts described in
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section 2609 of this title, and making the payments ofprincipal and interest and such other

payments with respect to the amounts received from the borrower as may be required pursuant to

the terms of the loan." 12 U.S.C. 2605(i)(3).

20. Pursuant to RESPA, a servicer of a federally related mortgage loan "shall not

fail to comply with any other obligation found by the Bureau ofConsumer Financial Protection,

by regulation, to be appropriate to carry out the consumer protection purposes of this chapter."

12 U.S.C. 2605(k)(1)(E).

21. RESPA's mortgage servicing regulations require a servicer to provide borrowers

with required disclosures that are in writing and "clear and conspicuous." 12 C.F.R.

1024.32(a)(1).

22. RESPA also requires a servicer to maintain policies and procedures that are

reasonable designed to ensure that the servicer can provide a borrower with "accurate and timely

disclosures... as required by this subpart or other applicable law" and "[p]rovide a borrower

with accurate and timely information and documents in response to the borrower's requests for

information with respect to the borrower's mortgage loan." 12 C.F.R. 1024.38(a)(b)(1)(i),(iii).

23. Additionally, RESPA provides that "a servicer shall not charge a fee, or require a

borrower to make any payment that may be owed on a borrower's account, as a condition of

responding to an information request." 12 C.F.R. 1024.36(g).

24. RESPA and its implementing regulations should be broadly construed to

effectuate their remedial purpose. Friedman v. Maspeth Federal Loan and Say. Ass 'n, 30 F.

Supp. 3d 183, 187 (E.D.N.Y. 2014) ("The Act was designed to throw the federal judiciary's

protective cloak over residential-occupant owners of real property and their kin to protect against

abuse by banks during loan closings and subsequent related events. The Act should be broadly
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applied to accomplish its prophylactic purposes by exercising federal subject matter

jurisdiction.").

FDCPA

25. The purpose of the FDCPA is "to eliminate abusive debt collection practices...

and to promote consistent State action to protect consumers against debt collection abuses." 15

U.S.C. 1692.

26. The FDCPA prohibits debt collectors from using "any false, deceptive, or

misleading representation or means in connection with the collection of any debt, which

includes the false representation of "the character, amount, or legal status of any debt." Id.

1692e.

27. The FDCPA also prohibits debt collectors from "unfair or unconscionable means

to collect or attempt to collect any debt, including "the collection of any amount unless such

amount is expressly authorized by the agreement creating the debt or permitted by law." Id.

1692f.

28. The FDCPA creates a private right of action under 15 U.S.C. 1692k.

29. The FDCPA defines "consumer" as "any natural person obligated or allegedly

obligated to pay any debt." Id 1692a(3).

30. The FDCPA defines "debt collector" as "any person who uses... any business

the principal purpose ofwhich is the collection of any debts, or who regularly collects or

attempts to collect... debt owed... or asserted to be owed or due another." Id 1692a(6).

31. The FDCPA defines communication as "conveying of information regarding a

debt directly or indirectly to any person through any medium." Id. 1692a(2).
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32. The FDCPA defines "debt" as "any obligation or alleged obligation of a consumer

to pay money arising out of a transaction... [that] are primarily for personal, family, or

household purposes." Id. 1692a(5).

FCCPA

33. The FCCPA prohibits debt collectors from engaging in certain abusive practices

in the collection of consumer debts. See generally Fla. Stat. 559.72.

34. The FCCPA's goal is to "provide the consumer with the most protection

possible." LeBlanc v. Unifund CCR Partners, 601 F.3d 1185, 1192 (11th Cir. 2010) (citing Fla.

Stat. 559.552).

35. Specifically, the FCCPA states that no person shall "claim, attempt, or threaten to

enforce a debt when such person knows that the debt is not legitimate, or assert the existence of

some other legal right when such person knows that the right does not exist." Fla. Stat.

559.72(9).

36. The FCCPA creates a private right of action under Fla. Stat. 559.77.

37. The FCCPA defines "consumer" as "any natural person obligated or allegedly

obligated to pay any debt." Id. 559.55(8).

38. The FCCPA mandates that "no person" shall engage in certain practices in

collecting consumer debt. Id 559.72. This language includes all allegedly unlawful attempts at

collecting consumer claims. Williams v. Streeps Music Co., 333 So. 2d 65, 67 (Fla. Dist. Ct. App.

1976).

39. The FCCPA defines "debt" as "any obligation or alleged obligation of a consumer

to pay money arising out of a transaction in which the money, property, insurance, or services
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which are the subject of the transaction are primarily for personal, family, or household

purposes, whether or not such obligation has been reduced to judgment." Id. 559.55(6).

FACTUAL ALLEGATIONS

40. On or around May 28, 2004, Ms. Cedre purchased a home in Lake Mary, Florida

through a loan from Coldwell Banker Mortgage, secured by a mortgage on the property. Copies

of Plaintiff s Mortgage Agreement and Mortgage Note are attached as Exhibit "A" and Exhibit

"B" respectively.

41. On or about April 24, 2008, Coldwell Banker Mortgage assigned Ms. Cedre's

Mortgage Agreement and Mortgage Note to JPMorgan Chase Bank, N.A.

42. On or around December 1, 2010, Ms. Cedre defaulted on her loan after previously

making continuous payments.

43. On or around December 15, 2014, JPMorgan Chase Bank, N.A. assigned Ms.

Cedre's Mortgage Agreement and Mortgage Note to Federal National Mortgage Association. See

Exhibit "C."

44. Sometime in or around April 2016, Federal National Mortgage Association

assigned the Mortgage Agreement and Mortgage Note to Wilmington Savings Fund Society as

trustee for Carlsbad Funding Mortgage Trust. See Exhibit "D."

45. Effective May, 1, 2016, Seterus, Inc. assigned its rights as the servicer of Ms.

Cedre's loan to Rushmore Loan Management Services LLC. See Exhibit "E."

46. Therefore, Rushmore became the servicer of the loan, and Carlsbad, through

Wilmington, became the owner of Ms. Cedre's loan, while Ms. Cedre's loan was already in

default.
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47. On or about November 18, 2015, Albertelli Law, on behalf of Federal National

Mortgage Association and Seterus, filed a complaint in the Eighteenth Judicial Circuit for

Seminole County to initiate foreclosure with the court.

48. Plaintiff hired Smothers Law Firm ("Smothers") to defend her in the foreclosure.

49. On or about May 24, 2016, Rushmore, on behalf ofCarlsbad and Wilmington,

sent a "Notice ofAssignment, Sale or Transfer of Servicing" letter to Ms. Cedre through

Smothers. See Exhibit "D."

50. The letter advised:

Pursuant to the Federal Fair Debt Collections Practices Act, if you do not

notify us within 30 days after receiving this notice that you dispute the
validity of this debt or any portion thereof, we will assume the debt is
valid.

If you notify us in writing within 30 days that the debt or any portion
thereof is disputed, or if you request the name and address of the original
creditor, we will obtain verification of the debt or judgment against you
and mail a copy to you and provide you with the name and address ofthe

original creditor.

You should consider this letter as coming from a Debt Collector as we

sometimes act as a Debt Collector and any information received will be
used for that purpose. However, if you are in Bankruptcy or received a

Bankruptcy Discharge of this debt, this letter is not an attempt to collect a

debt and does not constitute a notice of personal liability with respect to

the debt.

Id.

51. The letter identified the current creditor as Wilmington Savings Fund Society

("Wilmington") as trustee for Carlsbad and provided an itemization of the total amount due and

owing on the mortgage as $153.796.65. Id.
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52. The total amount included a "Summary of Total Debt Composition" breakdown

that included the current principal balance of $105,883.13; current unpaid accrued interest of

$35, 191.85; late charges of $156.56; and "Other Charges" of 12,565.11. Id.

53. Because Rushmore provided no explanation or itemization concerning the

$12,565.11 in "Other Charges, Smothers sent a written request for information to Rushmore in

a letter dated June 6, 2016, asking for a specific breakdown of charges. See Exhibit "F."

54. On or about June 13, 2016, Rushmore responded and confirmed it received

Smothers' written request and advised it would respond within (30) days. See Exhibit "G."

55. On or about June 16, 2016, Albertelli Law, on behalf ofRushmore and Carlsbad,

sent Smothers a "Reinstatement Letter, to be received on behalf ofMs. Cedre. See Exhibit "H."

56. Immediately below the heading, the letter advised:

WE MAY BE CONSIDERED A DEBT COLLECTOR. THIS IS AN
ATTEMPT TO COLLECT A DEBT. ANY INFORMATION WILL BE
USED FOR THAT PURPOSE.

Id. (emphasis in original).

57. The letter stated: "This letter responds to your request for a Reinstatement of the

above referenced loan. As of the date of this letter the amount required to cure your delinquency

is $66,464.21**." Id.

58. The letter advised that ifMs. Cedre was not prepared to pay the full reinstatement

amount that day, "then the amount owed may increase between the date of this letter and the date

you reinstate the loan because of additional interest and late charges as well as legal fees and

costs that are incurred as additional steps in the foreclosure proceed." Id.

59. In the letter, the total amount Defendants required Ms. Cedre to pay to reinstate

her loan was $66,464.21. Id.
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60. This amount included $3, 100 for an "Estimate" of "Outstanding Attorney Fees

and Costs."

61. These "estimated" amounts were based on projected amounts due in the event

Plaintiff did not actually pay before a certain future date and certain events relating to

foreclosure occurred.

62. This amount also included other ambiguous amounts that appeared to be estimates

and not actually incurred, including an "Acquired Corporate Advance" charge of $7,548.30 and a

"Dismissal Prep Fee" of $125.00. Id.

63. The total amount due also included a charge of $100.00 for "Reinstatement letter

good through 6.20.16." Id.

64. Nowhere in either letter do Defendants state that they will return any of the

estimated amounts ifpaid by Ms. Cedre but not incurred by Rushmore, Albertelli Law,

Wilmington, or Carlsbad.

65. Defendants also failed to provide any information or explanation concerning the

$7,548.30 charge ambiguously labeled "Acquired Corporate Advance."

66. Rushmore, as the loan servicer, acted as a debt collector by attempting to collect

amounts on behalf of the principal, Carlsbad through its trustee, Wilmington.

67. Albertelli Law acted as a third party debt collector for Rushmore by attempting to

collect amounts on behalf of Rushmore and Rushmore's principal, Carlsbad through its trustee,

Wilmington.

68. Defendants knew that they were not permitted by law to charge or even attempt to

collect estimated fees, but they nonetheless demanded Ms. Cedre and the putative classes pay

estimated fees to reinstate their loans. Rushmore is a sophisticated mortgage loan servicer,
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Albertelli Law is a sophisticated law firm specializing in the mortgage and loan industry, and

Carlsbad and Wilmington are sophisticated lenders. In a highly publicized and remarkably

similar case issued by the Eleventh Circuit over half of a year prior to the date ofDefendants'

reinstatement of loan letter at issue, the Eleventh Circuit reversed the district court's grant of

summary judgment on the FDCPA and FCCPA claims, opining, among other things, that the

defendants were not permitted to charge "estimated" fees that had not yet incurred in their

reinstatement of loan letter. See Prescott v. Seterus, Inc., No. 15-10038, 2015 WL 7769235, at

*2-6 (11th Cir. Dec. 3, 2015) ("[The defendants] violated the FDCPA and FCCPA by charging

[the plaintiffs] estimated attorney's fees that they had not agreed to pay in the security

agreement."). Defendants' reinstatement letter to Plaintiff contains even worse facts than in

Prescott.

69. Over those six months, the media and trade publications consistently warned the

industry against including estimated fees in reinstatement of loan letters, particularly those in the

Eleventh Circuit where the Prescott case is binding precedent. Some of those industry warnings

are attached as Exhibit I and include:

a. 11th Circuit Finds Lender Violated FDCPA And Florida Law, Reverses Ruling,
Lexis Legal News (Dec. 7, 2015) ("The appeals court found that Seterus violated
the FDCPA and the FCCPA by charging Prescott estimated attorney fees and
refused to affirm the District Court's decision.").

b. Eleventh Circuit Issues Stern WarningAgainst Inclusion ofEstimated Fees and
Costs in Reinstatement Quotes, USFN (Jan. 4, 2016) ("The Prescott decision
should cause any lender, loan servicer, or law firm that provides reinstatement
quotes and/or figures to borrowers to examine its practices and procedures in
order to determine whether or not information being provided to borrowers in
reinstatement situations could potentially constitute a FDCPA violation (or a

violation of state consumer protection law, such as the FCCPA). The Eleventh
Circuit has sent a clear message to the financial services industry....

c. Recent Eleventh Circuit Reversal Sparks Upward Trend in Estimated-Fee FDCPA
Litigation, Lenderlaw Watch (Feb. 9, 2016) ("Concluding that the payoff quote
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was a demand for payment, [the Eleventh Circuit] held that the inclusion of fees
that had not yet been incurred (even if expressly designated as such) was a

demand for compensation not permitted by the plaintiff's mortgage agreement...
Moan servicers should consider the impact ofPrescott on their communications

with borrowers.").

d. News Alert: FDCPA Violationsfor Estimated Fees and Costs in Reinstatement
and PayoffQuotes, Potestivo & Associates (April 15, 2016) ("The recent

Appellate Court decision in Prescott, v. Stems, Inc.... has gained nationwide
notice. Although the decision is only binding on the Eleventh Circuit, it has
opened the door and neatly laid the ground work for other jurisdictions to give
similar rulings in the future. Consequently, it is important for servicers and
attorneys to be informed and proactive regarding their decisions when it comes to
estimated fees and costs in reinstatement and payoff quotes.").

e. A Violation ofthe FDCPA Estimating Attorney's Fees in Reinstatement Figures,

Legal League 100 Quarterly (Q2 2016) ("The federal courts have recently held

that lenders may only charge for fees and expenses already incurred.").

70. Yet Defendants ignored industry warnings and demanded payment not owed in

violation of federal law.

71. Additionally, these demands were a direct breach of each of the following

contractual provisions permitting only recovery of amounts actually incurred: (1) Paragraph 9 of

the Mortgage Agreement permitted Defendants to recover "amounts disbursed" in protecting

Carlsbad's and Wilmington's interest and rights in the Mortgage Agreement; (2) Paragraph 14 of

the Mortgage Agreement prohibited Defendants from charging estimated fees, stating "[1]ender

may not charge fees that are expressly prohibited in this Security Instrument or by Applicable

Law"; (3) Paragraph 22 of the Mortgage Agreement permitted Defendants to collect "expenses

incurred in pursuing" certain actions under the Paragraph which governed default, notice of

default, actions to cure default, and reinstatement of loans; and (4) Paragraph 7 of the Mortgage

Note permitted Defendants the "right to be paid back... for all of its costs and expenses in

enforcing" the Note, which included "reasonable attorneys' fees."
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72. Therefore, Carlsbad, and its agents, also knew demanding payment of fees not yet

incurred was not permitted because it violated Carlsbad's very mortgage agreement and note.

73. Additionally, the CFPB has received over 600 complaints concerning Rushmore's

improper loan servicing practices, many involving similar complaints regarding requests for debt

not actually owed. https://data.consumerfinance.gov/dataset/Consumer-Complaints/s6ew-h6mp.
Rushmore's knowledge can be imputed to Carlsbad through agency theory. See, e.g., Compass

Bank v. Tania Lynn Vanpelt, No. CA10-1624 (Fla. Cir. Ct. April 2, 2015) (finding knowledge

under the FCCPA could be imputed from agents to the owner of the mortgage note and holder

through principles of agency).

74. By charging estimated fees tacked on to the reinstatement amount, and failing to

provide information in an accurate, clear and conspicuous manner, Defendants frustrated Ms.

Cedre's ability to reinstate her loan and caused her to incur further attorney's fees and costs in

connection with defending the foreclosure action and responding to the inaccurate and unclear

information.

75. Additionally, Rushmore violated RESPA by charging a $100.00 fee to respond to

a written request for information.

76. Upon information and belief, Rushmore, Albertelli Law, and

Carlsbad/Wilmington have a pattern and practice of using these form letters containing the

illegal fees complained of in this Complaint.

77. On or about the Plaintiff, through counsel, sent a cure letter to

Rushmore, Albertelli Law, and Carlsbad. See the letter attached as Exhibit "J."

78. After a reasonable amount of time, Plaintiff filed this lawsuit because Rushmore

failed to cure its violations of state and federal law.
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CLASS ACTION ALLEGATIONS

Florida Class 1

79. Plaintiff brings this action under Rule 23(b)(2) and (b)(3) ofthe Federal Rules of

Civil Procedure on behalf of the following class ofpersons aggrieved by Rushmore's RESPA

violations (the "Florida Class 1"), subject to modification after discovery and case development:

All Florida residents to whom Rushmore responded to a written request
for information that included inaccurate, unclear or inconspicuous fees,
including but not limited to "Acquired Corporate Advance, "Dismissal
Prep Fee, "Other Charges, or any fee or cost labelled "Estimate, during
the applicable statute of limitations.

Florida Class 2

80. Additionally, Plaintiff brings this action under Rule 23(b)(2) and (b)(3) of the

Federal Rules of Civil Procedure on behalf of the following class ofpersons aggrieved by the

Defendants' FCCPA violations ("Florida Class 3"), subject to modification after discovery and

case development:

All Florida residents to whom Defendants charged, collected, or attempted
to collect an "Estimate" reinstatement of loan amount during the
applicable statute of limitations.

Florida Class3

81. Additionally, Plaintiff brings this action under Rule 23(b)(2) and (b)(3) ofthe

Federal Rules of Civil Procedure on behalf of the following class ofpersons aggrieved by

Defendants' FDCPA violations ("Florida Class 4"), subject to modification after discovery and

case development:

All persons in Florida to whom Defendants, charged, collected, or

attempted to collect estimated reinstatement of loan amounts during the

applicable statute of limitations.
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82. Class members are identifiable through Defendants' records and payment

databases.

83. Excluded from the Class are Defendants; any entities in which it has a controlling

interest; its agents and employees; and any Judge to whom this action is assigned and any

member of such Judge's staff and immediate family.

84. Plaintiff proposes that she serve as class representative for the Class.

85. Plaintiff and the Class have all been harmed by the actions ofDefendants

86. Numerosity is satisfied. There are likely thousands of class members. Individual

joinder of these persons is impracticable.

87. There are questions of law and fact common to Plaintiff and to the Class,

including, but not limited to:

a. Whether Rushmore violated RESPA by failing to provide accurate, clear, and

conspicuous information in response to a written request for information;

b. Whether Rushmore violated RESPA by charging, collecting, or attempting to

collect a fee for responding to a written request for information;

c. Whether Defendants violated the FCCPA by charging monies not due;

d. Whether Defendants violated the FDCPA by charging monies not due;

e. Whether Plaintiff and class members are entitled to actual or statutory damages as

a result of Defendants' actions;

f. Whether Plaintiff and class members are entitled to attorney's fees and costs; and

g. Whether Defendants should be enjoined from engaging in such conduct in the

future.

89. Plaintiff s claims are typical of the claims of the Classes.
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90. Plaintiff is an adequate representative of the Classes because her interests do not

conflict with the interests of the Classes, she will fairly and adequately protect the interests of the

Classes, and she is represented by counsel skilled and experienced in class actions.

91. Common questions of law and fact predominate over questions affecting only

individual class members, and a class action is the superior method for fair and efficient

adjudication of this controversy.

92. The prosecution of separate claims by individual class members would create a

risk of inconsistent or varying adjudications concerning individual class members.

COUNT I AS TO RUSHMORE'S VIOLATION OF THE
REAL ESTATE SETTLEMENT PROCEDURES ACT 12 U.S.C. 4 2605(k)

(Florida Class 1)

93. Plaintiff incorporates by reference the prior paragraphs as if set forth fully herein.

94. Rushmore is a "servicer" because it was responsible for "servicing" Plaintiff's

mortgage loan and was scheduled to receive periodic payments from Plaintiffpursuant to the

terms ofher mortgage loan and make payments ofprincipal and interest from those amounts

under the terms of the loan. 12 U.S.C. 2605(i)(2)–(3).

95. Plaintiff s loan is a "federally related mortgage loan" because it is secured by a

first or subordinate lien, a residential real property designed for the occupancy of one to four

families, and was made in whole or in part by Codwell Banker Mortgage, then JPMorgan Chase

Bank, then Federal National Mortgage Association, and now Wilmington Savings Fund Society

as trustee for Carlsbad Funding Mortgage Trust—lenders with deposits or accounts which were

insured by the FDIC.

96. As a servicer of a federally related mortgage loan, Rushmore must comply with

any regulation implementing the provisions ofRESPA. See 12 U.S.C. 2605(k)(1)(E).
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97. Rushmore is required to maintain policies and procedures that are reasonably

designed to ensure that it can "[p]rovide accurate and timely disclosures to a borrower as

required by this subpart or other applicable law" and "[p]rovide a borrower with accurate and

timely information and documents in response to the borrower's requests for information with

respect to the borrower's mortgage loan." 12 CFR 1024.38(a)(b)(1)(i),(iii)

98. On June 6, 2016, Ms. Cedre, through counsel, sent a written "request for

information" to Rushmore concerning her mortgage loan and the amount necessary for

reinstatement ofher loan. 12 C.F.R. 1024.36.

99. Rushmore responded to Plaintiff s written request with information that contained

"Estimates, "Acquired Corporate Advance" fees, and "Other Fees" without identifying why and

for what services the fees were charged. See 12 C.F.R. 1024.36(d)(1)(i); see 12 C.F.R.

1024.38(a)(b)(1)(i),(iii).

100. Rushmore violated 2605(k)(1)(E) when it failed to provide information to

Plaintiff in an accurate, clear and conspicuous manner, by charging fees not yet incurred and

demanding Plaintiff pay these fees to reinstate her loan. 12 C.F.R. 1024.32(a)(1); 12 U.S.C.

2605(k)(1)(E). Rushmore has a pattern and practice of using form letters, like the letter at issue,

that contain these inaccurate, unclear, and inconspicuous responses.

101. Rushmore's violation of RESPA harmed Plaintiff by depriving her ofthe

statutory right to accurate, clear, and conspicuous information concerning her mortgage loan.

Additionally, Plaintiff incurred attorney's fees and costs in having to follow up on Rushmore's

letter, which contained unclear, inaccurate, and inconspicuous information.

COUNT II AS TO DEFENDANTS' VIOLATION OF
THE FLORIDA CONSUMER COLLECTION PRACTICES ACT 4 559.72(9)

(Florida Class 2)
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102. Plaintiff incorporates by reference the prior paragraphs as if set forth fully herein.

103. Plaintiff is a "consumer" as defined by Fla. Stat. 559.55(8) when she purchased

her home by mortgage.

104. Rushmore, Albertelli Law, and Carlsbad are "persons" as defined under the

FCCPA.

105. Defendants attempted to enforce, claimed, and asserted a known non-existent

legal right to a debt as defined by Fla. Stat. 559.55(6) when Albertelli Law, on behalf of

Rushmore and Carlsbad, attempted to collect fees not owed. Id. 559.72(9).

106. Rushmore, as a sophisticated defendant mortgage loan servicer regularly engaged

in the mortgage loan servicing industry, knew it could only charge fees actually incurred, and not

"estimated" fees, because the Eleventh Circuit, in Prescott v. Seterus, Inc., No. 15-10038, 2015

WL 7769235, at *2-.6 (11th Cir. Dec. 3, 2015), provided express guidance on the issue more than

six months prior to the date Rushmore, through Albertelli Law, sent the reinstatement of loan

letter to Ms. Cedre. The language and estimated fees in Ms. Cedre's reinstatement letter was

even more egregious than in Prescott.

107. Rushmore also knew it could only charge fees incurred because, following the

Prescott decision, the media and trade publications issued voluminous warnings against using

"estimated" fees not incurred in reinstatement of loan letters, especially in the Eleventh Circuit.

See, e.g., Exhibit I.

108. Rushmore was also put on notice of its requirements to only charge fees incurred

through the many complaints to the CFPB by consumers that Rushmore charged fees not owed,

discussed supra.
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109. Albertelli Law, as a sophisticated defendant law firm regularly engaged in the

mortgage loan industry, knew it could only charge fees actually incurred, and not "estimated"

fees, because the Eleventh Circuit, in Prescott v. Seterus, Inc., No. 15-10038, 2015 WL 7769235,

at *2-6 (11th Cir. Dec. 3, 2015), provided express guidance on the issue more than six months

prior to the date Albertelli Law sent the reinstatement of loan letter to Ms. Cedre. The language

and estimated fees in Ms. Cedre's reinstatement letter was even more egregious than in Prescott.

110. Albertelli Law also knew it could only charge fees incurred because, following

the Prescott decision, the media and trade publications issued voluminous warnings against

using "estimated" fees not incurred in reinstatement of loan letters, especially in the Eleventh

Circuit. See, e.g., Exhibit I. Albertelli Law is primarily based in Florida.

111. Carlsbad, through its trustee Wilmington, as a sophisticated mortgage lender

regularly engaged in the mortgage loan industry, knew it could only charge fees actually

incurred, and not "estimated" fees, because the Eleventh Circuit, in Prescott v. Seterus, Inc., No.

15-10038, 2015 WL 7769235, at *2-.6 (11th Cir. Dec. 3, 2015), provided express guidance on the

issue more than six months prior to the date Albertelli Law sent the reinstatement of loan letter to

Ms. Cedre. The language and estimated fees in Ms. Cedre's reinstatement letters are even more

egregious than in Prescott.

112. Carlsbad, through its trustee Wilmington, also knew it could only charge fees

incurred because, following the Prescott decision, the media and trade publications issued

voluminous warnings against using "estimated" fees not incurred in reinstatement of loan letters,

especially in the Eleventh Circuit. See, e.g., Exhibit I.

113. Rushmore's and Albertelli Law's knowledge can also be imputed to Carlsbad

through principles of agency. See, e.g., Compass Bank v. Tania Lynn Vanpelt, No. CA10-1624
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(Fla. Cir. Ct. April 2, 2015) (finding knowledge under the FCCPA could be imputed from agents

to the owner of the mortgage note and holder through principles of agency).

114. By charging estimated fees tacked on to the reinstatement amount, and failing to

provide information in an accurate, clear and conspicuous manner, Defendants frustrated Ms.

Cedre's ability to reinstate her loan and caused her to incur further attorney's fees and costs in

connection with defending the foreclosure action and responding to the inaccurate and unclear

information. She also suffered the imminent risk ofhaving to pay an illegal amount not owed.

COUNT III AS TO DEFENDANTS' VIOLATION OF
THE FAIR DEBT COLLECTION PRACTICES ACT 44 1692e, 1692f

(Florida Class 3)

115. Plaintiff incorporates by reference the prior paragraphs as if set forth fully herein.

116. Plaintiff is a "consumer" as defined by 15 U.S.C. 1692a(3) when she purchased

a home in Florida by mortgage.

117. Defendants are "debt collectors" as defined by 15 U.S.C. 1692a(6) because

they regularly attempt to collect, and collect, amounts owed or asserted to be owed or due

another. Rushmore's May 24, 2016 letter on behalf of Carlsbad to Ms. Cedre stated: "You should

consider this letter as coming from a Debt Collector... and any information received will be

used for that purpose." Albertelli Law's June 16, 2016 letter on behalf of Rushmore and

Carlsbad to Ms. Cedre stated: "We may be considered a debt collector. This is an attempt to

collect a debt. Any information will be used for that purpose."

118. The mortgage loan exception to the definition of "debt collector" does not apply

because Plaintiff defaulted on her loan on or around December 1, 2010 and the loan was

assigned to Wilmington as trustee for Carlsbad sometime in or around April 2016, and because

the servicing rights to Ms. Cedre's loan was assigned to Rushmore, effective May 1, 2016.
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119. Defendants engaged in "communications" with Plaintiff as defined by 15 U.S.C.

1692a(2) when they sent the May 24, 2016 and June 16, 2016 debt collection letter to Plaintiff

demanding money purportedly due for reinstatement ofher loan to avoid foreclosure.

120. Defendants violated 15 U.S.C. 1692fwhen they charged estimated fees not

owed and not expressly authorized by the agreement creating the debt.

121. Rushmore's violation of the FDCPA harmed Plaintiff by depriving her of the

statutory right to accurate, clear, and conspicuous information concerning her mortgage loan.

Additionally, Plaintiff incurred attorney's fees, costs, and other incidental costs, in having to

follow up on Rushmore's letter, which contained unclear, inaccurate, and inconspicuous

information. She also suffered the imminent risk of having to pay an illegal amount.

JURY DEMAND AND RESERVATION OF PUNITIVE DAMAGES

122. Plaintiff is entitled to and respectfully demands a trial by jury on all issues so

triable.

123. Plaintiff reserves the right to amend his Complaint and add a claim for punitive

damages.

RELIEF REQUESTED

WHEREFORE. Plaintiff, himself and on behalf of the Classes, respectfully requests this

Court to enter judgment against Defendants for all of the following:

a. That Plaintiff and all class members be awarded actual damages, including but not

limited to forgiveness of all amounts not owed;

b. That Plaintiff and all class members be awarded statutory damages;

c. That Plaintiff and all class members be awarded costs and attorney's fees;
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d. That the Court enter a judgment permanently enjoining Defendants from charging

and/or collecting debt in violation of the FDCPA, FCCPA, and RESPA;

e. That, should the Court permit Defendants to continue charging and/or collecting

debt, it enter a judgment requiring them to adopt measures to ensure FDCPA,

RESPA, and FCCPA compliance, and that the Court retain jurisdiction for a

period of six months to ensure that Defendants comply with those measures;

f. That the Court enter a judgment awarding any other injunctive relief necessary to

ensure Defendants' compliance with the FDCPA, RESPA, and the FCCPA;

g. That the Court enter an order that Defendants and their agents, or anyone acting

on their behalf, are immediately restrained from altering, deleting or destroying

any documents or records that could be used to identify class members;

h. That the Court certify Plaintiff's claims and all other persons similarly situated as

class action claims under Rule 23(b)(2) and (b)(3) of the Federal Rules of Civil

Procedure; and

i. Such other and further relief as the Court may deem just and proper.

Dated: August 2016 Respectfully Submitted,

Is! James L. Kauffman

James L. Kauffman (Fla. Bar. No. 12915)
1054 31st Street, Suite 230

Washington, DC 20007

Telephone: (202) 463-2101
Facsimile: (202) 342-2103
Email: jkauffinan@baileyglasser.com

Darren R. Newhart, Esq.
Florida Bar No.: 0115546
E-mail: darren@cloorg.com
J. Dennis Card Jr., Esq
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Florida Bar No.: 0487473

E-mail:DCard@Consumerlaworg.com
Consumer Law Organization, P.A.
721 US Highway 1, Suite 201
North Palm Beach, Florida 33408
Telephone: (561) 692-6013
Facsimile: (305) 574-0132
Counselfor Plaintiffand the Putative Class
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id' Pi
Ish-d mothers

LAW FIRM, P.A.

August 29, 2016

Via U.S. Certified Mail 7015 1520 0002 9644 5285

Rushmore Loan Management Services LLC
P.O. Box 55004
Irvine, CA 92618

Re: Marie Cedre
113 Heron Bay Cir
Lake Mary, Florida 32746-3476

To Whom It May Concern:

My law firm represents Marie Cedre. As stated in the enclosed Complaint, Rushmore
Loan Management Services LLC has breached its contractual obligations and Florida law in its

handling of my client's and other borrowers' loans in the putative Class.

Should you wish to make a cure offer, please contact me within twenty (20) days upon receipt of
this letter.

Feel free to contact me at the below telephone number if you wish to discuss this matter.

Sincerely,

1,./19,J4-447
Scott A. Smothers
scott@smotherslawfirm.com

SAS.smh
Enclosure as stated

175 East Main Street, Suite 111 Apopka, FL 32703 407.814.3900 Fax 407.331.9621
www.SmothersLawFirm.com
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

MIAMI DIVISION

MARIE CEDRE, on behalf of Case No.:
herself and all others similarly situated,

V.

RUSHMORE LOAN MANAGEMENT
SERVICES LLC, JAMES E. ALBERTELLI, PA.
d/b/a ALAW, and CARLSBAD FUNDING
MORTGAGE TRUST,

Defendants.

CLASS ACTION COMPLAINT

Plaintiff, Marie Cedre, on behalf of herself and all others similarly situated, alleges

violations of the Florida Consumer Collection Practices Act 559.55 et seq. ("FCCPA") and the

Fair Debt Collection Practices Act 15 U.S.C. 1692 et seq. ("FDCPA") against Defendants James

E. Albertelli, P.A. ("Albertelli Law"), Rushmore Loan Management Services LLC

("Rushmore"), and Carlsbad Funding Mortgage Trust ("Carlsbad") (collectively "Defendants")

Plaintiff and the putative class also allege violations of the Real Estate Settlement Procedures

Act, 12 U.S.C. 2601, et seq. ("RESPA") solely against Rushmore.

1. Rushmore is a mortgage loan servicer. Rushmore and Albertelli Law both charge

and collect mortgage loans and fees for third party lenders, like Carlsbad. Defendants charged

Plaintiff over $3,000 for mortgage fees and costs "Estimates" necessary to reinstate her loan to

avoid foreclosure. "Estimated" fees are fees companies expect to incur in the event that certain

conditions occur, but have not actually incurred. The Eleventh Circuit has denounced
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"estimated" fees associated with reinstatement of loans to be a violation of the FCCPA and

FDCPA.

2. Hundreds of thousands of homes are in some stage of foreclosure in the United

States every month. http://www.corelogic.com/research/foreclosure-report/national-foreclosure-

report-january-2015.pdf. Most homeowners facing foreclosure are desperate to keep their homes

and are willing to do close to anything to continue living in them with their families. Defendants

exploit their desperation by placing them in danger of foreclosure if homeowners do not pay all

of the fees that Defendants demand—including fabricated debt characterized as "estimated" fees

and costs.

3. Defendants factor these estimated fees and costs into its total demand to

homeowners and insists they are required to pay the full amount before they will reinstate the

loans to avoid foreclosure.

4. Rushmore and Albertelli Law profit from these illegal charges because their

compensation is based on the outstanding amount owed on the mortgage loan, and the longer it

remains in default, the more they profit.

5. Defendants also conceal the true nature of the amount owed, by including

ambiguous fees and costs in the amount homeowners must pay to reinstate their loan. They even

appear to charge borrowers $100 for merely asking how much they owe.

6. These practices enrich Defendants at the expense ofhomeowners struggling to

stay current on their mortgages, and by demanding payment of these fees, Defendants force

homeowners into foreclosure and in some instances cause them to lose their homes.

7. By the conduct described above, Defendants knowingly violated RESPA,

FDCPA, and the FCCPA.
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JURISDICTION AND VENUE

8. The Court has subject matter jurisdiction under 28 U.S.C. 1331 because this

action arises out of RESPA and the FDCPA, federal statutes.

9. The Court has supplemental jurisdiction over the FCCPA claims under 28 U.S.C.

1367 because the basis of the RESPA and FDCPA federal claims involve the same debt

collection practices that form the basis of the FCCPA claims.

10. The Court has personal jurisdiction because Defendants conduct business

throughout the United States, including Miami, Florida. Further, their voluntary contact with

Plaintiff to charge and collect debts in Florida made it foreseeable that Defendants would be

haled into a Florida court. See Burger King Corp. v. Rudzewicz, 471 U.S. 462, 474 (1985).

11. Venue is proper in this District under 28 U.S.C. 1391(b)-(c) because

Defendants are deemed to reside in any judicial district in which it is subject to personal

jurisdiction at the time the action is commenced and because their contacts with this District are

sufficient to subject them to personal jurisdiction.

PARTIES

12. Plaintiff Marie Cedre is a natural person who currently resides in Florida.

13. Defendant Rushmore is a foreign limited liability company with its principal

place of business at 15480 Laguna Canyon Road, Suite 100, Irvine CA 92618. Rushmore is one

of the nation's leading specialty loan servicing companies for mortgage lenders, like

Wilmington, not individually but as trustee for Carlsbad.

14. Defendant James E. Albertelli, P.A. is a professional association with a principal

place ofbusiness at 208 North Laura Street, Suite 900, Jacksonville, Florida 32202 and is

headquartered at 5404 Cypress Center Dr., Suite 300, Tampa, Florida 33609. It is a full service
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real estate law firm representing the mortgage industry. Albertelli acts as a third party debt

collector for financial institutions and servicers, like Carlsbad and Rushmore.

15. Defendant Carlsbad Funding Mortgage Trust is a trust that acts as a mortgage

lender for homeowners, like Ms. Cedre. Wilmington Savings Fund Society, d/b/a Christiana

Trust is the current owner ofPlaintiff's mortgage loan, not individually but as trustee for

Carlsbad Funding Mortgage Trust. Carlsbad has a registered address of c/o Wilmington Saving

Fund Society, 500 Delaware Avenue, 11 th Floor, Wilmington, Delaware 19801.

APPLICABLE LAW

RESPA

16. RESPA imposes certain obligations on mortgage servicers to provide information

to borrowers regarding their mortgage loans. 12 U.S.C. 2605. In 2013, the CFPB enacted new

regulations implementing specific provisions under RESPA and the Dodd-Frank Act concerning

mortgage loan servicers including, but not limited to, certain requirements for responding to a

written request for information concerning a borrower's mortgage loan. See 12 C.F.R. 1024.36

et seq.; Public Law 111-203, 124 Stat. 1376 (2010).

17. RESPA provides a private cause of action against a mortgage servicer for

violations of the provisions of 2605, if brought within three (3) years of the violation. 12

U.S.C. 2614.

18. RESPA defines "servicer" as the "person responsible for servicing of a loan

(including the person who makes or holds a loan if such person also services the loan)." 12

U.S.C. 2605(i)(3).

19. RESPA defines "servicing" as "receiving any scheduled periodic payments from a

borrower pursuant to the terms of any loan, including amounts for escrow accounts described in
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section 2609 of this title, and making the payments ofprincipal and interest and such other

payments with respect to the amounts received from the borrower as may be required pursuant to

the terms of the loan." 12 U.S.C. 2605(i)(3).

20. Pursuant to RESPA, a servicer of a federally related mortgage loan "shall not

fail to comply with any other obligation found by the Bureau of Consumer Financial Protection,

by regulation, to be appropriate to carry out the consumer protection purposes of this chapter."

12 U.S.C. 2605(k)(1)(E).

21. RESPA's mortgage servicing regulations require a servicer to provide borrowers

with required disclosures that are in writing and "clear and conspicuous." 12 C.F.R.

1024.32(a)(1).

22. RESPA also requires a servicer to maintain policies and procedures that are

reasonable designed to ensure that the servicer can provide a borrower with "accurate and timely

disclosures... as required by this subpart or other applicable law" and "[p]rovide a borrower

with accurate and timely information and documents in response to the borrower's requests for

information with respect to the borrower's mortgage loan." 12 C.F.R. 1024.38(a)(b)(1)(i),(iii).

23. Additionally, RESPA provides that "a servicer shall not charge a fee, or require a

borrower to make any payment that may be owed on a borrower's account, as a condition of

responding to an information request." 12 C.F.R. 1024.36(g).

24. RESPA and its implementing regulations should be broadly construed to

effectuate their remedial purpose. Friedman v. Maspeth Federal Loan and Say. Ass 'n, 30 F.

Supp. 3d 183, 187 (E.D.N.Y. 2014) ("The Act was designed to throw the federal judiciary's

protective cloak over residential-occupant owners of real property and their kin to protect against

abuse by banks during loan closings and subsequent related events. The Act should be broadly
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applied to accomplish its prophylactic purposes by exercising federal subject matter

jurisdiction.").

FDCPA

25. The purpose of the FDCPA is "to eliminate abusive debt collection practices...

and to promote consistent State action to protect consumers against debt collection abuses." 15

U.S.C. 1692.

26. The FDCPA prohibits debt collectors from using "any false, deceptive, or

misleading representation or means in connection with the collection ofany debt, which

includes the false representation of "the character, amount, or legal status of any debt." Id.

1692e.

27. The FDCPA also prohibits debt collectors from "unfair or unconscionable means

to collect or attempt to collect any debt, including "the collection of any amount unless such

amount is expressly authorized by the agreement creating the debt or permitted by law." Id

1692f.

28. The FDCPA creates a private right of action under 15 U.S.C. 1692k.

29. The FDCPA defines "consumer" as "any natural person obligated or allegedly

obligated to pay any debt." Id. 1692a(3).

30. The FDCPA defines "debt collector" as "any person who uses... any business

the principal purpose of which is the collection of any debts, or who regularly collects or

attempts to collect... debt owed... or asserted to be owed or due another." Id. 1692a(6).

31. The FDCPA defines communication as "conveying of information regarding a

debt directly or indirectly to any person through any medium." Id. 1692a(2).
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32. The FDCPA defines "debt" as "any obligation or alleged obligation of a consumer

to pay money arising out of a transaction... [that] are primarily for personal, family, or

household purposes." Id. 1692a(5).

FCCPA

33. The FCCPA prohibits debt collectors from engaging in certain abusive practices

in the collection of consumer debts. See generally Fla. Stat. 559.72.

34. The FCCPA's goal is to "provide the consumer with the most protection

possible." LeBlanc v. Unifund CCR Partners, 601 F.3d 1185, 1192 (11th Cir. 2010) (citing Fla.

Stat. 559.552).

35. Specifically, the FCCPA states that no person shall "claim, attempt, or threaten to

enforce a debt when such person knows that the debt is not legitimate, or assert the existence of

some other legal right when such person knows that the right does not exist." Fla. Stat.

559.72(9).

36. The FCCPA creates a private right of action under Fla. Stat. 559.77.

37. The FCCPA defines "consumer" as "any natural person obligated or allegedly

obligated to pay any debt." Id. 559.55(8).

38. The FCCPA mandates that "no person" shall engage in certain practices in

collecting consumer debt. Id. 559.72. This language includes all allegedly unlawful attempts at

collecting consumer claims. Williams v. Streeps Music Co., 333 So. 2d 65, 67 (Fla. Dist. Ct. App.

1976).

39. The FCCPA defines "debt" as "any obligation or alleged obligation of a consumer

to pay money arising out of a transaction in which the money, property, insurance, or services
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which are the subject of the transaction are primarily for personal, family, or household

purposes, whether or not such obligation has been reduced to judgment." Id. 559.55(6).

FACTUAL ALLEGATIONS

40. On or around May 28, 2004, Ms. Cedre purchased a home in Lake Mary, Florida

through a loan from Coldwell Banker Mortgage, secured by a mortgage on the property. Copies

of Plaintiff's Mortgage Agreement and Mortgage Note are attached as Exhibit "A" and Exhibit

"B" respectively.

41. On or about April 24, 2008, Coldwell Banker Mortgage assigned Ms. Cedre's

Mortgage Agreement and Mortgage Note to JPMorgan Chase Bank, N.A.

42. On or around December 1, 2010, Ms. Cedre defaulted on her loan after previously

making continuous payments.

43. On or around December 15, 2014, JPMorgan Chase Bank, N.A. assigned Ms.

Cedre's Mortgage Agreement and Mortgage Note to Federal National Mortgage Association. See

Exhibit "C."

44. Sometime in or around April 2016, Federal National Mortgage Association

assigned the Mortgage Agreement and Mortgage Note to Wilmington Savings Fund Society as

trustee for Carlsbad Funding Mortgage Trust. See Exhibit "D."

45. Effective May, 1, 2016, Seterus, Inc. assigned its rights as the servicer of Ms.

Cedre's loan to Rushmore Loan Management Services LLC. See Exhibit "E."

46. Therefore, Rushmore became the servicer of the loan, and Carlsbad, through

Wilmington, became the owner of Ms. Cedre's loan, while Ms. Cedre's loan was already in

default.
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47. On or about November 18, 2015, Albertelli Law, on behalf of Federal National

Mortgage Association and Seterus, filed a complaint in the Eighteenth Judicial Circuit for

Seminole County to initiate foreclosure with the court.

48. Plaintiff hired Smothers Law Firm ("Smothers") to defend her in the foreclosure.

49. On or about May 24, 2016, Rushmore, on behalf ofCarlsbad and Wilmington,

sent a "Notice ofAssignment, Sale or Transfer of Servicing" letter to Ms. Cedre through

Smothers. See Exhibit "D."

50. The letter advised:

Pursuant to the Federal Fair Debt Collections Practices Act, ifyou do not

notify us within 30 days after receiving this notice that you dispute the
validity of this debt or any portion thereof, we will assume the debt is
valid.

If you notify us in writing within 30 days that the debt or any portion
thereof is disputed, or if you request the name and address of the original
creditor, we will obtain verification of the debt or judgment against you
and mail a copy to you and provide you with the name and address of the
original creditor.

You should consider this letter as coming from a Debt Collector as we

sometimes act as a Debt Collector and any information received will be
used for that purpose. However, if you are in Bankruptcy or received a

Bankruptcy Discharge of this debt, this letter is not an attempt to collect a

debt and does not constitute a notice of personal liability with respect to
the debt.

Id.

51. The letter identified the current creditor as Wilmington Savings Fund Society

("Wilmington") as trustee for Carlsbad and provided an itemization of the total amount due and

owing on the mortgage as $153.796.65. Id.
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52. The total amount included a "Summary of Total Debt Composition" breakdown

that included the current principal balance of $105,883.13; current unpaid accrued interest of

$35, 191.85; late charges of $156.56; and "Other Charges" of 12,565.11. Id.

53. Because Rushmore provided no explanation or itemization concerning the

$12,565.11 in "Other Charges, Smothers sent a written request for information to Rushmore in

a letter dated June 6, 2016, asking for a specific breakdown of charges. See Exhibit "F."

54. On or about June 13, 2016, Rushmore responded and confirmed it received

Smothers' written request and advised it would respond within (30) days. See Exhibit "G."

55. On or about June 16, 2016, Albertelli Law, on behalf of Rushmore and Carlsbad,

sent Smothers a "Reinstatement Letter, to be received on behalf ofMs. Cedre. See Exhibit "H."

56. Immediately below the heading, the letter advised:

WE MAY BE CONSIDERED A DEBT COLLECTOR. THIS IS AN
ATTEMPT TO COLLECT A DEBT. ANY INFORMATION WILL BE
USED FOR THAT PURPOSE.

Id. (emphasis in original).

57. The letter stated: "This letter responds to your request for a Reinstatement ofthe

above referenced loan. As of the date of this letter the amount required to cure your delinquency

is $66,464.21**." Id.

58. The letter advised that if Ms. Cedre was not prepared to pay the full reinstatement

amount that day, "then the amount owed may increase between the date of this letter and the date

you reinstate the loan because of additional interest and late charges as well as legal fees and

costs that are incurred as additional steps in the foreclosure proceed." Id.

59. In the letter, the total amount Defendants required Ms. Cedre to pay to reinstate

her loan was $66,464.21. Id.
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60. This amount included $3, 100 for an "Estimate" of "Outstanding Attorney Fees

and Costs."

61. These "estimated" amounts were based on projected amounts due in the event

Plaintiff did not actually pay before a certain future date and certain events relating to

foreclosure occurred.

62. This amount also included other ambiguous amounts that appeared to be estimates

and not actually incurred, including an "Acquired Corporate Advance" charge of $7,548.30 and a

"Dismissal Prep Fee" of $125.00. Id.

63. The total amount due also included a charge of $100.00 for "Reinstatement letter

good through 6.20.16." Id.

64. Nowhere in either letter do Defendants state that they will return any of the

estimated amounts ifpaid by Ms. Cedre but not incurred by Rushmore, Albertelli Law,

Wilmington, or Carlsbad.

65. Defendants also failed to provide any information or explanation concerning the

$7,548.30 charge ambiguously labeled "Acquired Corporate Advance."

66. Rushmore, as the loan servicer, acted as a debt collector by attempting to collect

amounts on behalf of the principal, Carlsbad through its trustee, Wilmington.

67. Albertelli Law acted as a third party debt collector for Rushmore by attempting to

collect amounts on behalf of Rushmore and Rushmore's principal, Carlsbad through its trustee,

Wilmington.

68. Defendants knew that they were not permitted by law to charge or even attempt to

collect estimated fees, but they nonetheless demanded Ms. Cedre and the putative classes pay

estimated fees to reinstate their loans. Rushmore is a sophisticated mortgage loan servicer,
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Albertelli Law is a sophisticated law firm specializing in the mortgage and loan industry, and

Carlsbad and Wilmington are sophisticated lenders. In a highly publicized and remarkably

similar case issued by the Eleventh Circuit over half of a year prior to the date ofDefendants'

reinstatement of loan letter at issue, the Eleventh Circuit reversed the district court's grant of

summary judgment on the FDCPA and FCCPA claims, opining, among other things, that the

defendants were not permitted to charge "estimated" fees that had not yet incurred in their

reinstatement of loan letter. See Prescott v. Seterus, Inc., No. 15-10038, 2015 WL 7769235, at

*2-6 (11th Cir. Dec. 3, 2015) ("[The defendants] violated the FDCPA and FCCPA by charging

[the plaintiffs] estimated attorney's fees that they had not agreed to pay in the security

agreement."). Defendants' reinstatement letter to Plaintiff contains even worse facts than in

Prescott.

69. Over those six months, the media and trade publications consistently warned the

industry against including estimated fees in reinstatement of loan letters, particularly those in the

Eleventh Circuit where the Prescott case is binding precedent. Some of those industry warnings

are attached as Exhibit I and include:

a. 116 Circuit Finds Lender Violated FDCPA And Florida Law, Reverses Ruling,
Lexis Legal News (Dec. 7, 2015) ("The appeals court found that Seterus violated
the FDCPA and the FCCPA by charging Prescott estimated attorney fees and
refused to affirm the District Court's decision.").

b. Eleventh Circuit Issues Stern WarningAgainst Inclusion ofEstimated Fees and
Costs in Reinstatement Quotes, USFN (Jan. 4, 2016) ("The Prescott decision
should cause any lender, loan servicer, or law firm that provides reinstatement

quotes and/or figures to borrowers to examine its practices and procedures in
order to determine whether or not information being provided to borrowers in
reinstatement situations could potentially constitute a FDCPA violation (or a

violation of state consumer protection law, such as the FCCPA). The Eleventh
Circuit has sent a clear message to the financial services industry....

c. Recent Eleventh Circuit Reversal Sparks Upward Trend in Estimated-Fee FDCPA

Litigation, Lenderlaw Watch (Feb. 9, 2016) ("Concluding that the payoff quote
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was a demand for payment, [the Eleventh Circuit] held that the inclusion offees
that had not yet been incurred (even if expressly designated as such) was a

demand for compensation not permitted by the plaintiff's mortgage agreement...
[L]oan servicers should consider the impact ofPrescott on their communications

with borrowers.").

d. News Alert: FDCPA Violationsfor Estimated Fees and Costs in Reinstatement
and PayoffQuotes, Potestivo & Associates (April 15, 2016) ("The recent

Appellate Court decision in Prescott, v. Stems, Inc.... has gained nationwide
notice. Although the decision is only binding on the Eleventh Circuit, it has
opened the door and neatly laid the ground work for other jurisdictions to give
similar rulings in the future. Consequently, it is important for servicers and
attorneys to be informed and proactive regarding their decisions when it comes to
estimated fees and costs in reinstatement and payoff quotes.").

e. A Violation ofthe FDCPA Estimating Attorney's Fees in Reinstatement Figures,

Legal League 100 Quarterly (Q2 2016) ("The federal courts have recently held

that lenders may only charge for fees and expenses already incurred.").

70. Yet Defendants ignored industry warnings and demanded payment not owed in

violation of federal law.

71. Additionally, these demands were a direct breach of each of the following

contractual provisions permitting only recovery of amounts actually incurred: (1) Paragraph 9 of

the Mortgage Agreement permitted Defendants to recover "amounts disbursed" in protecting

Carlsbad's and Wilmington's interest and rights in the Mortgage Agreement; (2) Paragraph 14 of

the Mortgage Agreement prohibited Defendants from charging estimated fees, stating "[1]ender

may not charge fees that are expressly prohibited in this Security Instrument or by Applicable

Law"; (3) Paragraph 22 of the Mortgage Agreement permitted Defendants to collect "expenses

incurred in pursuing" certain actions under the Paragraph which governed default, notice of

default, actions to cure default, and reinstatement of loans; and (4) Paragraph 7 of the Mortgage

Note permitted Defendants the "right to be paid back... for all of its costs and expenses in

enforcing" the Note, which included "reasonable attorneys' fees."
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72. Therefore, Carlsbad, and its agents, also knew demanding payment of fees not yet

incurred was not permitted because it violated Carlsbad's very mortgage agreement and note.

73. Additionally, the CFPB has received over 600 complaints concerning Rushmore's

improper loan servicing practices, many involving similar complaints regarding requests for debt

not actually owed. https://data.consumerfinance.gov/dataset/Consumer-Complaints/s6ew-h6mp.
Rushmore's knowledge can be imputed to Carlsbad through agency theory. See, e.g., Compass

Bank v. Tania Lynn Vanpelt, No. CA10-1624 (Fla. Cir. Ct. April 2, 2015) (finding knowledge

under the FCCPA could be imputed from agents to the owner of the mortgage note and holder

through principles of agency).

74. By charging estimated fees tacked on to the reinstatement amount, and failing to

provide information in an accurate, clear and conspicuous manner, Defendants frustrated Ms.

Cedre's ability to reinstate her loan and caused her to incur further attorney's fees and costs in

connection with defending the foreclosure action and responding to the inaccurate and unclear

information.

75. Additionally, Rushmore violated RESPA by charging a $100.00 fee to respond to

a written request for information.

76. Upon information and belief, Rushmore, Albertelli Law, and

Carlsbad/Wilmington have a pattern and practice of using these form letters containing the

illegal fees complained of in this Complaint.

77. On or about the Plaintiff, through counsel, sent a cure letter to

Rushmore, Albertelli Law, and Carlsbad. See the letter attached as Exhibit "J."

78. After a reasonable amount of time, Plaintiff filed this lawsuit because Rushmore

failed to cure its violations of state and federal law.
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CLASS ACTION ALLEGATIONS

Florida Class 1

79. Plaintiff brings this action under Rule 23(b)(2) and (b)(3) of the Federal Rules of

Civil Procedure on behalf of the following class of persons aggrieved by Rushmore's RESPA

violations (the "Florida Class 1"), subject to modification after discovery and case development:

All Florida residents to whom Rushmore responded to a written request
for information that included inaccurate, unclear or inconspicuous fees,
including but not limited to "Acquired Corporate Advance, "Dismissal
Prep Fee, "Other Charges, or any fee or cost labelled "Estimate, during
the applicable statute of limitations.

Florida Class 2

80. Additionally, Plaintiff brings this action under Rule 23(b)(2) and (b)(3) of the

Federal Rules of Civil Procedure on behalf of the following class ofpersons aggrieved by the

Defendants' FCCPA violations ("Florida Class 3"), subject to modification after discovery and

case development:

All Florida residents to whom Defendants charged, collected, or attempted
to collect an "Estimate" reinstatement of loan amount during the
applicable statute of limitations.

Florida Class3

81. Additionally, Plaintiff brings this action under Rule 23(b)(2) and (b)(3) of the

Federal Rules of Civil Procedure on behalf of the following class ofpersons aggrieved by

Defendants' FDCPA violations ("Florida Class 4"), subject to modification after discovery and

case development:

All persons in Florida to whom Defendants, charged, collected, or

attempted to collect estimated reinstatement of loan amounts during the
applicable statute of limitations.
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82. Class members are identifiable through Defendants' records and payment

databases.

83. Excluded from the Class are Defendants; any entities in which it has a controlling

interest; its agents and employees; and any Judge to whom this action is assigned and any

member of such Judge's staff and immediate family.

84. Plaintiff proposes that she serve as class representative for the Class.

85. Plaintiff and the Class have all been harmed by the actions ofDefendants

86. Numerosity is satisfied. There are likely thousands of class members. Individual

joinder of these persons is impracticable.

87. There are questions of law and fact common to Plaintiff and to the Class,

including, but not limited to:

a. Whether Rushmore violated RESPA by failing to provide accurate, clear, and

conspicuous information in response to a written request for information;

b. Whether Rushmore violated RESPA by charging, collecting, or attempting to

collect a fee for responding to a written request for information;

c. Whether Defendants violated the FCCPA by charging monies not due;

d. Whether Defendants violated the FDCPA by charging monies not due;

e. Whether Plaintiff and class members are entitled to actual or statutory damages as

a result of Defendants' actions;

f. Whether Plaintiff and class members are entitled to attorney's fees and costs; and

g. Whether Defendants should be enjoined from engaging in such conduct in the

future.

89. Plaintiff s claims are typical of the claims of the Classes.
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90. Plaintiff is an adequate representative of the Classes because her interests do not

conflict with the interests of the Classes, she will fairly and adequately protect the interests of the

Classes, and she is represented by counsel skilled and experienced in class actions.

91. Common questions of law and fact predominate over questions affecting only

individual class members, and a class action is the superior method for fair and efficient

adjudication of this controversy.

92. The prosecution of separate claims by individual class members would create a

risk of inconsistent or varying adjudications concerning individual class members.

COUNT I AS TO RUSHMORE'S VIOLATION OF THE
REAL ESTATE SETTLEMENT PROCEDURES ACT 12 U.S.C. & 2605(k)

(Florida Class 1)

93. Plaintiff incorporates by reference the prior paragraphs as if set forth fully herein.

94. Rushmore is a "servicer" because it was responsible for "servicing" Plaintiff s

mortgage loan and was scheduled to receive periodic payments from Plaintiff pursuant to the

terms ofher mortgage loan and make payments of principal and interest from those amounts

under the terms of the loan. 12 U.S.C. 2605(i)(2)–(3).

95. Plaintiff s loan is a "federally related mortgage loan" because it is secured by a

first or subordinate lien, a residential real property designed for the occupancy of one to four

families, and was made in whole or in part by Codwell Banker Mortgage, then JPMorgan Chase

Bank, then Federal National Mortgage Association, and now Wilmington Savings Fund Society

as trustee for Carlsbad Funding Mortgage Trust—lenders with deposits or accounts which were

insured by the FDIC.

96. As a servicer of a federally related mortgage loan, Rushmore must comply with

any regulation implementing the provisions of RESPA. See 12 U.S.C. 2605(k)(1)(E).
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97. Rushmore is required to maintain policies and procedures that are reasonably

designed to ensure that it can "[p]rovide accurate and timely disclosures to a borrower as

required by this subpart or other applicable law" and "[p]rovide a borrower with accurate and

timely information and documents in response to the borrower's requests for information with

respect to the borrower's mortgage loan." 12 CFR 1024.38(a)(b)(1)(i),(iii)

98. On June 6, 2016, Ms. Cedre, through counsel, sent a written "request for

information" to Rushmore concerning her mortgage loan and the amount necessary for

reinstatement ofher loan. 12 C.F.R. 1024.36.

99. Rushmore responded to Plaintiff s written request with information that contained

"Estimates, "Acquired Corporate Advance" fees, and "Other Fees" without identifying why and

for what services the fees were charged. See 12 C.F.R. 1024.36(d)(1)(i); see 12 C.F.R.

1024.38(a)(b)(1)(i),(iii).

100. Rushmore violated 2605(k)(1)(E) when it failed to provide information to

Plaintiff in an accurate, clear and conspicuous manner, by charging fees not yet incurred and

demanding Plaintiff pay these fees to reinstate her loan. 12 C.F.R. 1024.32(a)(1); 12 U.S.C.

2605(k)(1)(E). Rushmore has a pattern and practice ofusing form letters, like the letter at issue,

that contain these inaccurate, unclear, and inconspicuous responses.

101. Rushmore's violation ofRESPA harmed Plaintiff by depriving her of the

statutory right to accurate, clear, and conspicuous information concerning her mortgage loan.

Additionally, Plaintiff incurred attorney's fees and costs in having to follow up on Rushmore's

letter, which contained unclear, inaccurate, and inconspicuous information.

COUNT II AS TO DEFENDANTS' VIOLATION OF
THE FLORIDA CONSUMER COLLECTION PRACTICES ACT 4 559.72(9)

(Florida Class 2)
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102. Plaintiff incorporates by reference the prior paragraphs as if set forth fully herein.

103. Plaintiff is a "consumer" as defined by Fla. Stat. 559.55(8) when she purchased

her home by mortgage.

104. Rushmore, Albertelli Law, and Carlsbad are "persons" as defined under the

FCCPA.

105. Defendants attempted to enforce, claimed, and asserted a known non-existent

legal right to a debt as defined by Fla. Stat. 559.55(6) when Albertelli Law, on behalf of

Rushmore and Carlsbad, attempted to collect fees not owed. Id. 559.72(9).

106. Rushmore, as a sophisticated defendant mortgage loan servicer regularly engaged

in the mortgage loan servicing industry, knew it could only charge fees actually incurred, and not

"estimated" fees, because the Eleventh Circuit, in Prescott v. Seterus, Inc., No. 15-10038, 2015

WL 7769235, at *2-6 (11th Cir. Dec. 3, 2015), provided express guidance on the issue more than

six months prior to the date Rushmore, through Albertelli Law, sent the reinstatement of loan

letter to Ms. Cedre. The language and estimated fees in Ms. Cedre's reinstatement letter was

even more egregious than in Prescott.

107. Rushmore also knew it could only charge fees incurred because, following the

Prescott decision, the media and trade publications issued voluminous warnings against using

"estimated" fees not incurred in reinstatement of loan letters, especially in the Eleventh Circuit.

See, e.g., Exhibit I.

108. Rushmore was also put on notice of its requirements to only charge fees incurred

through the many complaints to the CFPB by consumers that Rushmore charged fees not owed,

discussed supra.
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109. Albertelli Law, as a sophisticated defendant law firm regularly engaged in the

mortgage loan industry, knew it could only charge fees actually incurred, and not "estimated"

fees, because the Eleventh Circuit, in Prescott v. Seterus, Inc., No. 15-10038, 2015 WL 7769235,

at *2-6 (11th Cir. Dec. 3, 2015), provided express guidance on the issue more than six months

prior to the date Albertelli Law sent the reinstatement of loan letter to Ms. Cedre. The language

and estimated fees in Ms. Cedre's reinstatement letter was even more egregious than in Prescott.

110. Albertelli Law also knew it could only charge fees incurred because, following

the Prescott decision, the media and trade publications issued voluminous warnings against

using "estimated" fees not incurred in reinstatement of loan letters, especially in the Eleventh

Circuit. See, e.g., Exhibit I. Albertelli Law is primarily based in Florida.

111. Carlsbad, through its trustee Wilmington, as a sophisticated mortgage lender

regularly engaged in the mortgage loan industry, knew it could only charge fees actually

incurred, and not "estimated" fees, because the Eleventh Circuit, in Prescott v. Seterus, Inc., No.

15-10038, 2015 WL 7769235, at *2-6 (11th Cir. Dec. 3, 2015), provided express guidance on the

issue more than six months prior to the date Albertelli Law sent the reinstatement of loan letter to

Ms. Cedre. The language and estimated fees in Ms. Cedre's reinstatement letters are even more

egregious than in Prescott.

112. Carlsbad, through its trustee Wilmington, also knew it could only charge fees

incurred because, following the Prescott decision, the media and trade publications issued

voluminous warnings against using "estimated" fees not incurred in reinstatement of loan letters,

especially in the Eleventh Circuit. See, e.g., Exhibit I.

113. Rushmore's and Albertelli Law's knowledge can also be imputed to Carlsbad

through principles of agency. See, e.g., Compass Bank v. Tania Lynn Vanpelt, No. CA10-1624
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(Fla. Cir. Ct. April 2, 2015) (finding knowledge under the FCCPA could be imputed from agents

to the owner of the mortgage note and holder through principles of agency).

114. By charging estimated fees tacked on to the reinstatement amount, and failing to

provide information in an accurate, clear and conspicuous manner, Defendants frustrated Ms.

Cedre's ability to reinstate her loan and caused her to incur further attorney's fees and costs in

connection with defending the foreclosure action and responding to the inaccurate and unclear

information. She also suffered the imminent risk ofhaving to pay an illegal amount not owed.

COUNT III AS TO DEFENDANTS' VIOLATION OF
THE FAIR DEBT COLLECTION PRACTICES ACT 1692e, 1692f

(Florida Class 3)

115. Plaintiff incorporates by reference the prior paragraphs as if set forth fully herein.

116. Plaintiff is a "consumer" as defined by 15 U.S.C. 1692a(3) when she purchased

a home in Florida by mortgage.

117. Defendants are "debt collectors" as defined by 15 U.S.C. 1692a(6) because

they regularly attempt to collect, and collect, amounts owed or asserted to be owed or due

another. Rushmore's May 24, 2016 letter on behalf of Carlsbad to Ms. Cedre stated: "You should

consider this letter as coming from a Debt Collector.... and any information received will be

used for that purpose." Albertelli Law's June 16, 2016 letter on behalf ofRushmore and

Carlsbad to Ms. Cedre stated: "We may be considered a debt collector. This is an attempt to

collect a debt. Any information will be used for that purpose."

118. The mortgage loan exception to the definition of "debt collector" does not apply

because Plaintiff defaulted on her loan on or around December 1, 2010 and the loan was

assigned to Wilmington as trustee for Carlsbad sometime in or around April 2016, and because

the servicing rights to Ms. Cedre's loan was assigned to Rushmore, effective May 1, 2016.
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119. Defendants engaged in "communications" with Plaintiff as defined by 15 U.S.C.

1692a(2) when they sent the May 24, 2016 and June 16, 2016 debt collection letter to Plaintiff

demanding money purportedly due for reinstatement ofher loan to avoid foreclosure.

120. Defendants violated 15 U.S.C. 1692fwhen they charged estimated fees not

owed and not expressly authorized by the agreement creating the debt.

121. Rushmore's violation of the FDCPA harmed Plaintiff by depriving her of the

statutory right to accurate, clear, and conspicuous information concerning her mortgage loan.

Additionally, Plaintiff incurred attorney's fees, costs, and other incidental costs, in having to

follow up on Rushmore's letter, which contained unclear, inaccurate, and inconspicuous

information. She also suffered the imminent risk ofhaving to pay an illegal amount.

JURY DEMAND AND RESERVATION OF PUNITIVE DAMAGES

122. Plaintiff is entitled to and respectfully demands a trial by jury on all issues so

triable.

123. Plaintiff reserves the right to amend his Complaint and add a claim for punitive

damages.

RELIEF REQUESTED

WHEREFORE. Plaintiff, himself and on behalf of the Classes, respectfully requests this

Court to enter judgment against Defendants for all of the following:

a. That Plaintiff and all class members be awarded actual damages, including but not

limited to forgiveness of all amounts not owed;

b. That Plaintiff and all class members be awarded statutory damages;

c. That Plaintiff and all class members be awarded costs and attorney's fees;
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d. That the Court enter a judgment permanently enjoining Defendants from charging

and/or collecting debt in violation of the FDCPA, FCCPA, and RESPA;

e. That, should the Court permit Defendants to continue charging and/or collecting

debt, it enter a judgment requiring them to adopt measures to ensure FDCPA,

RESPA, and FCCPA compliance, and that the Court retain jurisdiction for a

period of six months to ensure that Defendants comply with those measures;

f. That the Court enter a judgment awarding any other injunctive relief necessary to

ensure Defendants' compliance with the FDCPA, RESPA, and the FCCPA;

g. That the Court enter an order that Defendants and their agents, or anyone acting

on their behalf, are immediately restrained from altering, deleting or destroying

any documents or records that could be used to identify class members;

h. That the Court certify Plaintiff's claims and all other persons similarly situated as

class action claims under Rule 23(b)(2) and (b)(3) of the Federal Rules of Civil

Procedure; and

i. Such other and further relief as the Court may deem just and proper.

Dated: August 2016 Respectfully Submitted,

Is/ James L. Kauffman

James L. Kauffman (Fla. Bar. No. 12915)
1054 31st Street, Suite 230

Washington, DC 20007
Telephone: (202) 463-2101
Facsimile: (202) 342-2103
Email: jkauffman@baileyglasser.com

Darren R. Newhart, Esq.
Florida Bar No.: 0115546
E-mail: darren@cloorg.com
J. Dennis Card Jr., Esq
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Florida Bar NO.: 0487473
E-mail:DCard@Consumerlaworg.com
Consumer Law Organization, P.A.
721 US Highway 1, Suite 201
North Palm Beach, Florida 33408
Telephone: (561) 692-6013
Facsimile: (305) 574-0132
Counselfor Plaintiffand the Putative Class
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AO 440 (Rev. 06/12)  Summons in a Civil Action

UNITED STATES DISTRICT COURT
for the

__________ District of __________ 

)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff(s)

v. Civil Action No.

Defendant(s)

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure.  The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court.

CLERK OF COURT

Date:
Signature of Clerk or Deputy Clerk

Case 1:16-cv-25234-FAM   Document 1-15   Entered on FLSD Docket 12/16/2016   Page 1 of 2

        Southern District of Florida

MARIE CEDRE

1:16-CV-25234

RUSHMORE LOAN MANAGEMENT SERVICES, 
LLC, JAMES E. ALBERTELLI, P.A. d/b/a ALAW, and 

CARLSBAD FUNDING MORTGAGE TRUST

Rushmore Loan Management Services, LLC 
15480 Laguna Canyon Road, Suite 100 
Irvine, CA 92618

James L. Kauffman, Esq. 
Bailey & Glasser, LLP 
1054 31st Street, Suite 230 
Washington, D.C. 20007
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Civil Action No.

PROOF OF SERVICE

(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (l))

This summons for (name of individual and title, if any)

was received by me on (date) .

’ I personally served the summons on the individual at (place)

on (date) ; or

’ I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

’ I served the summons on (name of individual) , who is

 designated by law to accept service of process on behalf of (name of organization)

on (date) ; or

’ I returned the summons unexecuted because ; or

’ Other (specify):

.

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:

Case 1:16-cv-25234-FAM   Document 1-15   Entered on FLSD Docket 12/16/2016   Page 2 of 2

1:16-CV-25234

0.00

Print Save As... Reset
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UNITED STATES DISTRICT COURT
for the

__________ District of __________ 

)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff(s)

v. Civil Action No.

Defendant(s)

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure.  The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court.

CLERK OF COURT

Date:
Signature of Clerk or Deputy Clerk
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        Southern District of Florida

MARIE CEDRE

1:16-CV-25234

RUSHMORE LOAN MANAGEMENT SERVICES, 
LLC, JAMES E. ALBERTELLI, P.A. d/b/a ALAW, and 

CARLSBAD FUNDING MORTGAGE TRUST

James E. Albertelli, P.A. d/b/a ALAW 
208 North Laura Street, Suite 900 
Jacksonville, FL 32202

James L. Kauffman, Esq. 
Bailey & Glasser, LLP 
1054 31st Street, Suite 230 
Washington, D.C. 20007
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Civil Action No.

PROOF OF SERVICE

(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (l))

This summons for (name of individual and title, if any)

was received by me on (date) .

’ I personally served the summons on the individual at (place)

on (date) ; or

’ I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

’ I served the summons on (name of individual) , who is

 designated by law to accept service of process on behalf of (name of organization)

on (date) ; or

’ I returned the summons unexecuted because ; or

’ Other (specify):

.

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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UNITED STATES DISTRICT COURT
for the

__________ District of __________ 

)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff(s)

v. Civil Action No.

Defendant(s)

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure.  The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court.

CLERK OF COURT

Date:
Signature of Clerk or Deputy Clerk
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        Southern District of Florida

MARIE CEDRE

1:16-CV-25234

RUSHMORE LOAN MANAGEMENT SERVICES, 
LLC, JAMES E. ALBERTELLI, P.A. d/b/a ALAW, and 

CARLSBAD FUNDING MORTGAGE TRUST

Carlsbad Funding Mortgage Trust 
c/o Wilmington Saving Fund Society 
500 Delaware Avenue, 11th Floor 
Wilmington, DE 19801

James L. Kauffman, Esq. 
Bailey & Glasser, LLP 
1054 31st Street, Suite 230 
Washington, D.C. 20007
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Civil Action No.

PROOF OF SERVICE

(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (l))

This summons for (name of individual and title, if any)

was received by me on (date) .

’ I personally served the summons on the individual at (place)

on (date) ; or

’ I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

’ I served the summons on (name of individual) , who is

 designated by law to accept service of process on behalf of (name of organization)

on (date) ; or

’ I returned the summons unexecuted because ; or

’ Other (specify):

.

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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