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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

CamCara, Inc. d/b/a AST Waterjet, individually,

)
and on behalf of all others similarly situated, ) Civil Action
) No.
Plaintiff, )
)
V. ) CLASS ACTION COMPLAINT
)
Air Products and Chemicals, Inc., ) JURY TRIAL DEMANDED
)
Defendant. ) ECF CASE
)
)
1. Defendant Air Products and Chemicals, Inc. (“Air Products”) produces

atmospheric gases such as oxygen, nitrogen, and argon, and process gases such as hydrogen,
helium, and carbon dioxide. It sells those gases worldwide, to thousands of customers in a
variety of industries, including refining, chemical, manufacturing, and food and beverage.

2. In the United States, Air Products generally sells its gases pursuant to standard-
form Product Supply Agreements, Microbulk Product Supply Agreements, or similar standard-
form documents, such as Air Products General Conditions of Sale (collectively, the “Product
Supply Agreements” or “Agreements”).

3. The Product Supply Agreements typically contain multi-year terms. The pricing
terms for the gases are set forth in the body of the Agreements or in standard-form, gas-specific
riders attached to the Agreements (the “Riders”). Generally, the price for each gas has two basic
components: “Price for Product” and “Other Charges.”

4, The Price for Product is typically a combination of the Unit Price for the gas,
often expressed as $/1000 SCF (standard cubic foot) and a fixed Monthly Charge, typically

expressed as $/month.
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5. The Other Charges are charges that Air Products imposes in addition to the Price
for Product. These Other Charges include such things as “Hazmat Charges,” “Delivery
Charges,” and customer-specific fees and expenses unique to a particular purchaser. One of the
Other Charges is identified as “Surcharges.” This litigation concerns Surcharges.

6. The Product Supply Agreements define Surcharges as follows:

Surcharges may be assessed in order for [Air Products] to recover increases in its

production or delivery costs (e.g., increases in the cost of diesel fuel, natural gas

and/or electric power, or increases arising out of utility deregulation or change in

laws.)

Similarly, the Air Products General Conditions of Sale define Surcharges as follows:

[Air Products], in its sole discretion, shall charge and Buyer hereby agrees to pay

to [Air Products], surcharges for increases in [Air Product]’s production and

delivery costs caused by changes in law or increases in fuel, energy, or feedstock

costs (including but not limited to diesel fuel, natural gas and/or electric power

affecting [Air Product]’s producing facility(ies) (“Surcharges™). These

Surcharges shall be in addition to the Unit Price and Monthly Charge.

7. The purpose of Surcharges, if assessed, is to allow Air Products to pass through
specified increases in its production and delivery costs, where those increases occur after the date
on which the parties entered into a particular Product Supply Agreement and where those
increases directly impacted the Agreement under which the Surcharge was assessed. For
example, if Air Products entered into a Product Supply Agreement with a customer and
thereafter experienced an increase in its diesel fuel, natural gas, or electric power costs which
increased its cost of performance under that Agreement, Air Products could assess a Surcharge
“to recover [those] increases.” In practice, however, Air Products assessed Surcharges on

plaintiff and the other class members without regard to “increases in its production and delivery

costs.”
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8. Moreover, Surcharges were not assessed with reference to any particular Product
Supply Agreement, but often on an across-the-board basis without regard to when the Agreement
may have been entered into, and without regard to whether its production and delivery costs
related to a particular Agreement had increased. Rather, Air Products arbitrarily assessed
Surcharges on a routine basis simply to generate additional revenue.

9. In addition, Air Products would often discriminatorily assess Surcharges on
similarly-situated customers, based solely on what it thought it could obtain from different
customers.

10.  The Product Supply Agreements uniformly provide that they “shall be governed
by the laws of the Commonwealth of Pennsylvania.” The Air Products General Conditions of
Sale provide that they “shall be construed and governed by the law of the Commonwealth of
Pennsylvania” and that “[t]he terms of the Uniform Commercial Code . . . shall apply.”

11. Pennsylvania has adopted the Uniform Commercial Code. 13 Pa. Cons. Stat.

88 1101 et seq. The Product Supply Agreements are agreements for the sale of goods and are
governed by Article 2 of Pennsylvania’s Uniform Commercial Code. 13 Pa. Cons. Stat.
§§ 2101-2725.

12. Because Air Products may assess Surcharges at a time and in an amount that is
unilaterally fixed by Air Products, Surcharges are considered to be open price terms under
§ 2305(b).

13.  With respect to open price terms, 8 2305(b) provides: “A price to be fixed by the
seller or by the buyer means a price for him to fix in good faith.” “Good faith” is defined as
“honesty in fact and the observance of reasonable commercial standards of fair dealing.” 13 Pa.

Cons. Stat. § 1201(b)(20). Air Products was required, when it assessed Surcharges, to act in
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good faith. As such, it was required to act honestly and to observe reasonable commercial
standards of fair dealing.

14. Because Air Products assessed Surcharges arbitrarily, discriminatorily, and
without regard to increases in its production or delivery costs, Air Products breached the Product
Supply Agreements and its good-faith obligations to plaintiff and each of the class members.

15. Plaintiff and the other members of the class are entitled to return of all Surcharges
that Air Products wrongfully assessed, and interest on each such Surcharge at the statutory rate.

Parties

16. Plaintiff CamCara, Inc. d/b/a AST Waterjet (“AST”), is a Texas corporation,
organized under the laws of the State of Texas, with a place of business in Grand Prairie, Texas.
AST was a customer of Air Products from approximately March 2015 to March 2020, pursuant
to a Microbulk Product Supply Agreement, dated March 10, 2015. AST paid Surcharges to Air
Products during this timeframe.

17. Defendant Air Products is a producer and seller of atmospheric and process gases.
It is incorporated in Delaware, and maintains its principal place of business in Allentown,
Pennsylvania.

Jurisdiction and Venue

18.  This Court has subject matter jurisdiction over this action under 28 U.S.C.
8§ 1332(d)(2)(A), because some members of the class are citizens of a state different from
defendant Air Products, the amount in controversy exceeds $5,000,000, exclusive of interest and
costs, and there are over 100 members in the proposed class.

19.  The Court has personal jurisdiction over all parties to this lawsuit, and venue is

proper under 28 U.S.C. § 1391(b)(2), because defendant is incorporated in this district.
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Factual Allegations

Plaintiff AST

20.  AST is a manufacturing company which provides sheet metal fabrication
solutions, including laser cutting, waterjet cutting, computer numerical control (CNC) routing
and machining, and press brake services.

21.  On March 10, 2015, AST entered into a standard-form (Form 3076) Microbulk
Product Supply Agreement with Air Products for the purchase of liquid nitrogen (the “AST
Agreement”). (Attached as Exhibit 1.)

22.  The AST Agreement was amended on April 13, 2015 to establish the Unit Price
for the liquid nitrogen at $9.50/1000 SCF. On March 1, 2017, the Unit Price increased to
$10.45/1000 SCF. The contract was terminated in early 2020.

23.  The AST Agreement also contained separate pricing for a “Delivery Charge” and
a “Hazmat Charge.” Those charges were initially $40 and $20 respectively per delivery and
were raised to $50 and $30 in October 2018.

24, Page 2 of the AST Agreement also contained the following provision:

Surcharges. Surcharges may be assessed in order for [Air Products] to recover

increases in its production or delivery costs (e.g., increases in the cost of diesel

fuel, natural gas and/or electric power, or increases arising out of utility

deregulation or change in laws).

25. From March 2015 to April 2018, Air Products did not assess any Surcharges
pursuant to this provision.

26. Beginning in May 2018 and continuing through March 2020, Air Products
imposed Surcharges on every one of AST’s invoices. Moreover, the amount of the Surcharges

steadily increased from 1% of the Unit Price in May 2018 to over 35% of the Unit Price by

November of 2019, where it remained for the balance of the AST Agreement.
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27.  AST received no notice or explanation for the Surcharges. The amounts simply
appeared on the invoices Air Products sent to AST.

28.  Air Products’ “diesel fuel, natural gas and/or electric power” costs related to
performing its obligations under the AST Agreement did not increase 35% between May 2018
and November 2019. Indeed, as the following graph shows, the average price for industrial

natural gas, industrial electricity, and highway diesel decreased during this period.

Surcharges Versus Prices for Natural Gas, Electricity, and Diesel
Linear Trend Lines (May 2018 - March 2020)
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29.  Air Products assessed the Surcharges on AST and raised the amount of the
Surcharges — ultimately to over 35% of the Unit Price — without regard to any “increases in its
production or delivery costs.” Rather, Air Products imposed the Surcharges on AST arbitrarily,

discriminately, and solely as a way to increase the Unit Price and enhance revenue.
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30.  Air Products was able to assess these Surcharges because of the small number of
competing merchant gas suppliers and the substantial expense, disruption, and inconvenience
experienced by customers switching from one supplier to another.

Defendant Air Products

31.  AirProducts’ program of assessing and continuously increasing Surcharges was
part of a corporate strategy of relentlessly focusing on the company’s bottom line without regard
for its customers or the Surcharges language in the Product Supply Agreements.

32.  This can be seen in Air Products’ reported financial results. From 2014 to 2019
(the last full year of publicly reported results), Air Products’ revenues declined from $10.4
billion to $8.9 billion, a decline of over 10%. Yet, from 2014 to 2019, every measure of Air
Products’ profitability increased:

e Net income increased from under $1 billion to over $1.8 billion.

e Earnings per share increased from $3.24 to $7.94.

e Adjusted EBITDA margin increased from 25.1% to 41.9%, an increase of almost

1700 basis points.

e From 2014 to 2019 Air Products compound annual growth rate was 13%.

33.  The only way a company can sell less and make more is by increasing the margin
on existing (declining) sales. This margin enhancement was due, in significant part, to Air
Products’ Surcharges strategy: assess and collect Surcharges wherever possible without regard
to whether those Surcharges were permitted under the Product Supply Agreements or whether

there had been any increases in Air Products’ “production or delivery costs.”
34, In the 2019 Annual Report to shareholders, Air Products’ Chairman and CEO,

Seifi Ghasemi, commented on how Air Products had managed to achieve growing profitability
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with declining sales. He noted that Air Products was in the fifth year of its “Five-Point Plan to
substantially reposition Air Products and make it the best performing industrial gas company in
the world.” One of these five points reads as follows:

Change the incentive compensation system to ensure that it is directly related to

performance by each unit around the globe, with a focus on cash generation and
profitability. (Emphasis added.)

35.  One of the changes to the incentive compensation system was to pay employees
bonuses on assessing and collecting Surcharges. Air Products had a contractual right to assess
Surcharges if specified conditions were met — i.e., there were “increases in its production or
delivery costs.” It did not need to provide bonuses to its employees to assess Surcharges. It did
so, however, to incentivize employees to assess extra-contractual Surcharges on customers to
increase “cash generation and profitability.”

36.  Air Products has concealed its conduct relating to Surcharges, both from its
customers and the public at large. If customers like plaintiff AST asked questions or complained
about Surcharges, Air Products’ sales and customer service personnel were instructed to ignore,
deflect, or threaten termination of product deliveries.

37. In its public filings, Air Products informs investors that it “mitigate[s] electricity,
natural gas, and hydrocarbon price fluctuations contractually through pricing formulas,
surcharges, and cost pass-through and tolling arrangements.” Air Products & Chemicals, Inc.,
2019 Form 10-K Annual Report 5. Similarly, Air Products represents that it “typically
contract[s] to pass-through cost increases in energy and raw materials to customers .. ..” Id. at
11.

38.  Although it is true that Air Products did, in fact, contract with customers “to pass-

through cost increases in energy and raw materials,” it did not honor those contracts and imposed
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Surcharges to raise revenue and increase margin, irrespective of any “cost increases in energy
and raw materials.”
Class Action Allegations
39. Plaintiff brings this class action under Rule 23(b)(3) of the Federal Rules of Civil
Procedure.
40. Plaintiff seeks certification of the following class:
All individuals and entities who, within the four-year period prior to filing this complaint,
paid Surcharges to Air Products pursuant to a Product Supply Agreement, Microbulk
Product Supply Agreement, Air Products General Conditions of Sale, or other materially
similar agreement, containing a Surcharges provision, which provided in substance that
“Surcharges may be assessed in order for [Air Products] to recover increases in its

production or delivery costs (e.g., increases in the cost of diesel fuel, natural gas and/or
electric power, or increases arising out of utility regulation or change in laws.).”

41. Excluded from the class are: (i) any person or entity who has previously obtained
a judgment or settled a claim against Air Products relating to the claims asserted in this
complaint or who has previously executed a release for such claims; or (ii) any person or entity
that is a party to an arbitration agreement with Air Products that would apply to the transactions
which form the basis of the claims asserted in this complaint.

42. The class is so numerous that joinder of all members is impractical. Although the
exact number and identity of class members is unknown to the plaintiff at this time and can only
be ascertained through discovery, plaintiff believes that the number of class members is in excess
of 5,000. The precise number and identification of the class members will be easily
ascertainable from Air Products’ records.

43.  There are questions of law and fact common to all members of the class. Those

common questions include, but are not limited to:
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Q) Did Air Products breach its Product Supply Agreements with class
members by arbitrarily and discriminatorily assessing Surcharges without
regard to any “increases in its production and delivery costs”?

(i) Did Air Products breach its duty under 13 Pa. Cons. Stat. § 2305(b) to act
in good faith when fixing the amount of any Surcharges it assessed upon
class members?

(iii)  Are the class members entitled to the return of all improperly-assessed
Surcharges and interest thereon of the statutory rate?

44, Plaintiff’s claims are typical of the claims of the class because it, like the class
members, paid the Surcharges improperly assessed by Air Products.

45, Plaintiff will fairly and adequately protect the interests of the class because it has
paid Surcharges during the class period, its interests do not conflict with the interests of the class,
and it has retained counsel experienced in litigating class actions and matters involving similar
questions of law.

46.  The questions of law or fact common to the members of the class predominate
over any questions affecting only individual members, and a class action is superior to other
available methods for fairly and efficiently adjudicating the class members’ claims.

47.  Joinder of all class members is impracticable.

48. Furthermore, because the injury suffered by many of the class members may be
relatively small, the expense and burden of individual litigation make it impossible for those
members of the class to individually redress the wrongs done to them. There will be no

difficulty in the management of this action as a class action.

10
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Cause of Action

49, Plaintiff and each member of the class entered into Product Supply Agreements.

50. Under the terms of these Agreements, Air Products was permitted to assess
Surcharges only “in order for [it] to recover increases in its production or delivery costs (e.g.,
increases in the cost of diesel fuel, natural gas and/or electric power, or increases arising out of
utility deregulation or change in laws.).”

51.  Air Products arbitrarily and discriminatorily assessed Surcharges on members of
the class without regard to “increases in its production and delivery costs.”

52.  The Surcharges provision in the Product Supply Agreements is an open-price
term as defined in 13 Pa. Cons. Stat. 8 2305(b). This statute applies to the claims of all class
members because the Product Supply Agreements uniformly provide that they shall “be
governed by the laws of the Commonwealth of Pennsylvania.”

53. Pursuant to 13 Pa. Cons. Stat. § 2305(b), Air Products was required to act in good
faith when assessing and collecting Surcharges. Good faith is defined as “honesty in fact and the
observance of reasonable commercial standards of fair dealing.” 13 Pa. Cons. Stat.

§ 1201(b)(20). The drafters of the Uniform Commercial Code intended that the Code’s open-
price term provisions would prevent arbitrary and discriminatory pricing.

54.  Air Products breached the Agreements by assessing and collecting Surcharges
arbitrarily and discriminatorily and without regard to its “increases in its production and delivery
costs.” Air Products also breached its duty of good faith imposed by § 2305(b) by not acting

honestly and not observing reasonable commercial standards of fair dealing.

11
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55.

Members of the class have been damaged by Air Products’ breaches and are

entitled to a return of all improperly-assessed Surcharges and interest thereon at the statutory

rate.

56.

Though not required to do so, prior to bringing suit, plaintiff, pursuit to 13 Pa.

Cons. Stat. § 2607(c)(1), on behalf of itself and the class, notified Air Products of its breaches of

the Product Supply Agreements and its duty of good faith.

Prayer for Relief

Plaintiff, on behalf of itself and members of the class, requests that this Court grant the

following relief:

1.

2.

An order certifying this action as a class action under Fed. R. Civ. P. 23(b)(3).

A judgment declaring that Air Products has breached the Product Supply Agreements
and its duty of good faith imposed by 13 Pa. Cons. Stat. § 2305(b).

An award of money damages or restitution to compensate members of the class for
Air Products’ breaches.

An award of prejudgment interest.

An award of attorneys’ fees, costs and expenses.

A judgment enjoining Air Products from continuing its breaches of the Product
Supply Agreements and its duty of good faith imposed by 13 Pa. Cons. Stat.

§ 2305(b).

Such other relief as the Court deems equitable and just.

12
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Demand For Jury Trial

Plaintiff requests that this matter be tried before a jury.

September 22, 2020 Respectfully Submitted,

BERNSTEIN LITOWITZ BERGER
& GROSSMANN LLP

By /s/ Gregory V. Varallo

Gregory V. Varallo (Del. Bar #2242)
500 Delaware Avenue, Suite 901
Wilmington, DE 19801

Telephone: (302) 364-3601

Fax: (302) 364-3610
Greg.Varallo@blbglaw.com

William H. Narwold (CT 00133)
Mathew P. Jasinski (CT 27520)
MOTLEY RICE LLC

One Corporate Center

20 Church Street, 17th Floor
Hartford, CT 06103

Telephone: (860) 882-1676

Fax: (860) 882-1682
bnarwold@motleyrice.com
mjasinski@motleyrice.com

Counsel for Plaintiff

13
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Exhibit 1
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ADDITIONAL TERYS AND CORDITIONS

1o Warrnty. Sater vaninis i Produgt shart - conorm Yo' Seller's

© $anda specfcattis. THIS WARRANTY (S W UEU ©F ALL OTHER

WARRANTIES, EXPRESS OR WPLED, IN FAGT OR BY LAW,
INGLUDING,  WITHOUT  UMMING ' THE GENERALITY ©F THE

FOREGONG, ANY WARRANTY CF MERGHANTABILITY OR FITNESS

FOR A PARTICULAR PURPOSE. Seilot's 50/ bty for reach of varmansy.
shnil he reiacemant of Produst nol megtng spocicanions Bl Seiers sola
m '

2 uwaw.sau.mlrmh‘t'aﬁsrnmmmondmg
. hodenkal o

4. Forca Majaure, Nether perty haraio shali te considensd in dofsut In
e performanca o ks ebigating hemundar (othar 1Hen i obigation io make
By perment of monay herminder), o ba fablan damagos or othenvise for
w1y faure ¢ doloy In perfximanca which & s 'o soke o oher Industla’
disubance, fre. mpioson or olber nalural ceseiope, epldeny; lamodsnt;
ovil disrbence; wurtsimenl, shordage, ratenlng o allocaion of normal
soues of supply of lebor, meiedels; varepotnton eney, o Wiins;
aivent, et of Bod, deloy of subooniacions o veridors; ¢, of govemaent
or complEnca W covermaan! roguiatons (whether of nat valid); embergo;
mechingry o aquiprmonl breakdasm; of ony aher Simior ur dissmilar covse
Hhich 18 bayerd e reasonsbls cont! of ha perty claimlg micusn

 hereundor, Neier prrty #hal b required lo make any coNdRsEON o grant

any darriend ko bring to i brd ey siee of piher coneersd oot ol workers,

8 Curtaliment of Supply.  Foon hajeun inpacis ha fadity romaly
serving the Dasinaled Locaton, Salfe may pivate sy evelibia supply
amang Buyer and Seter's other cusiomers in 8 fat dnd e sbia mennar, Al
Buyer's request of authorizatien, Sellar map vse commerially rensonabie
alforls fo chipin Progup from another sourca or lae other aclion b perterm,
proded Buyer reimiarses Seder b dy addony cosis v wpanses
houred by Seter,

f. hﬂ;membn.mdMWDfEmWIampny
Bl pt &t [ines remein i Soller (urkoss and i e extusl othenyise provded n
n Agcendm o (s Agrecment), and Saler shall mainiain end repalr Equipmenl
n aoooreente wih Seler's stdand pracion Bl fin expense amipl for damago
tenised by Buyer o i partes, wich ahad ke paid toe by Buyer, Beler ey
ramave and repiace any fem of Equpen! el fs wpenss, but If reocelon,
reptacement or add%on of Equipmen! Geonres wamenied dua lo changes i
Huysrs requiremen’s, mefhodd o iocalions of L, or Chenges In e Buyedy
fociliios, Setar may chepa Buyer for costs end expenses noumd endior change
tha Menthly Cherge and Unit Prics, and a nev inlial Term #hadl begh from the
vels of fre! delvery of Product utfizing the mlocated, mpiacad or addiliona
Equipment Upon any termination o mginstion of (s Agreemer |, Buyer ehall pay
Selnrs costs o remove the Equipment and snal pay Salpds unamenang o
otfenvisg unrecovenid Ins'alaton cosls Bnd oxpenses, if any, and upor Sedors
reca'pl of pama, Buyer's pppticalie Monthiy Charpe shis caasa,

© Air Praducts and Chemlcaly, Ing, 2054

7\ Buyer's Obligations, Buyechal wihaul cost o Balier, () lumish Sa'er an

ama mestny eppioebio fedem matm Gl el lepal mquitmenls and

satstaciory B Selar for e josulen and Inslataten of Equiiment (‘Bqlpment
SY; (1) comply Wi o Gdral, sia'e ad looe’ egnl nateaion, epoting
endior paml requiraments (W ch ma ba assotihitnd ¥ ho siceas of usa !
Produgd, Inchring withopt Ieriiaton, a7 eeavant mnorling ebinations unday tho
Emargemty Planning and Cormmority RghiToow Act of 1665 42 U864
1001105 (EPORA, alsh comnenly inown o6 Tit il of the Supers
Amevidments et Rasuhidzetion A of 1605 (BARA Tike |||%) fosuting from
(o presence of thy Product Suppéad urder tha Agreamont, 1) notdy Sever of
in iy operation izt may impoch Buye's s of 1se of Product snd ()
wilh s obighions urder the Stope of Work aiached hemlo o
subsaquenty rnculed ' conniection with (his Agredmaenl If Seler determinas
that e defivery of Product weuld ba ursnfa orin violofer of epplicels e dug
o @ tonition prosent et ha Designaed Locason, Seller mey rtée o makn
furthar detverlns of Product une! Buyer remaves the condition, end Saller mry
1T i Agresmant f Biyer dods fip prompaly remova tne condtion,
6. Surcharhes. Surchargss may b esséssed In ordar for Seier o recover
ricmases In ' produetlon o delivery con's (.0, nareases in bip cost of Cesel
foel. nalumi pag andor edcde poier, of noeeshs eisnyg ot o USEY
dereg.taien or changy bn laws), :
8. Involeing and Paymont. Sefar may invpios Byyer-es eoch daivery of
Preduct i3 mede, monthy for moninly chames; aidt ba incumed o &l Sellers
discrafiont for olher amounis owed, A1 foicas shal ba poyebla dels of Invoicn
by GaR b, wnless signsed by this pertes 1 ba payee by dhect Cedit net 30
tays, A% piatre of Buyer reating 10 eav ivoca must B4 mada in vriling wihin
30 days of roceipl ol imvolos or shall b deomad wotved  Bujes fatrm
makn fmaly payments sta! antiia Sellar, i edsion bo other rights o2 tivedies,
b cherga paymen| fams (a0, lo pepayment), Busrerd detedlos, or
loinala tha Apreement. .
10, Tmqua, Bater shnl bear end pay all fadera’, p'als and \osal Javes based
upon 15 nal Inpome-end corpores. srleencd,  Amy oer X howsose

‘dacqrinaled snd memsured, imposed upen Rouloment e Tt n'afafon or

cperion, or upar Sefer's and i affates” produding fcifas, o ipon te
poducion, shrege, invenory, sds, seEpotadon, ceteary, uss ¢r
oansumpion of Producl, shad ba paid iecty by Buyer, or i paid by Seler sha!
ba nvoiod 10 Buyer s & gapavai hem e peid by Buyer i Saver,

11, Asslgnmant, This Agreament may nol ba assigrad by Buyer witiout ha
price vl consent of Sellgr, 14 8167 nra fo (he benal! of pad ba bindig
Lpon ths Succoason and, If propetty assigred, me sstyns of bt parfes. In
o evtol ol i sadd, leasa, Sinnse or pry olber bensfir of aay of Puyer's Agh
g o et in appicable easets L 3 g pery, Buper sha! psslgn o g
require peaLmniion of {8 Agreamen| by fin whale o fn per 8s eopliceblo) Buch
ih¥el \rly, sunieci o Seder's priod virden aonpentd

12, Termination for Breach. Eﬂ-m may ‘smnga (s Apreemen| tor
malerel bredch by the other party el i not aured vitin 39 days of moep! of
witlen noton Uhereol; pravided, hawaver, if such brenc gannot ressonpbiy b
curmd wityn 30 daya. and provided e breach s ol o feie 10 pay, he oher
party ahall be deemed not 1o be In bresch I thal party oemmencas remmedi
athion withy 1he 30 dapy erd digenty poosecules the remedia! acton o
compiatich wihin a reasonabi ime therosrer,

11 Waver, A vadve by aiter narly of sbiel conformnce v/ ny of e
iorms nd congiixns of the Agreement ghal not ba & weiver of any sobsecuent
fure to comply it 6uct larma and condbons.

14 Govamlng L. THE AGREENENT 8MALL BE GOVERNED BY THE
LAWS OF THE SOMMONWEALTH OF PEANSYLVANIA, WITHOUT GIVING
EFFECT TO TS CONALICTS OF LAVWS

Fafrf 3076



1544 (Res. 09119 Case 1:20-cv-01271-UNA Bfeﬂeetéﬁﬁilgﬁ%/m Page 1 of 2 PagelD #: 17

The JS 44 civil cover sheet and the information contained herein neither replace nor supplement the filing and service of pleadings or other papers as required by law, except as
provided by local rules of court. This form, approved by the Judicial Conference of the United States in September 1974, is required for the use of the Clerk of Court for the
purpose of initiating the civil docket sheet. (SEE INSTRUCTIONS ON NEXT PAGE OF THIS FORM.)

L (a) PLAINTIFFS CamCara, Inc. d/b/a AST Waterjet, individually and DEFENDANTS
behalf of all others similarly situated

Air Products and Chemicals, Inc.

(b) County of Residence of First Listed Plaintiff ~ Tarrant, Texas County of Residence of First Listed Defendant
(EXCEPT IN U.S. PLAINTIFF CASES) (IN U.S. PLAINTIFF CASES ONLY)

NOTE: IN LAND CONDEMNATION CASES, USE THE LOCATION OF
THE TRACT OF LAND INVOLVED.

(c) Attorneys (Firm Name, Address, and Telephone Number) Attorneys (If Known)

See attached.

II. BASIS OF JURISDICTION (Piace an “X” in One Box Only) III. CITIZENSHIP OF PRINCIPAL PARTIES (Piace an “X” in One Box for Plaintiff
(For Diversity Cases Only) and One Box for Defendant)
O 1 U.S. Government O 3 Federal Question PTF DEF PTF DEF
Plaintiff (U.S. Government Not a Party) Citizen of This State a1l X 1 Incorporated or Principal Place 04 X4
of Business In This State
0 2 U.S. Government A 4 Diversity Citizen of Another State X2 O 2 Incorporated and Principal Place as5s 05
Defendant (Indicate Citizenship of Parties in Item III) of Business In Another State
Citizen or Subject of a as3 O 3 Foreign Nation g6 06
Foreign Country
IV. NATURE OF SUIT (Piace an “X” in One Box Only) Click here for: Nature of Suit Code Descriptions.
| CONTRACT TORTS FORFEITURE/PENALTY BANKRUPTCY OTHER STATUTES ]
3 110 Insurance PERSONAL INJURY PERSONAL INJURY |3 625 Drug Related Seizure 3 422 Appeal 28 USC 158 3 375 False Claims Act
O 120 Marine 3 310 Airplane O 365 Personal Injury - of Property 21 USC 881 |3 423 Withdrawal 3 376 Qui Tam (31 USC
[ 130 Miller Act 3 315 Airplane Product Product Liability 3 690 Other 28 USC 157 3729(a))
O 140 Negotiable Instrument Liability 3 367 Health Care/ O 400 State Reapportionment
3 150 Recovery of Overpayment |3 320 Assault, Libel & Pharmaceutical PROPERTY RIGHTS 3 410 Antitrust
& Enforcement of Judgment Slander Personal Injury O 820 Copyrights O 430 Banks and Banking
3 151 Medicare Act 3 330 Federal Employers’ Product Liability 3 830 Patent 3 450 Commerce
O 152 Recovery of Defaulted Liability 3 368 Asbestos Personal 3 835 Patent - Abbreviated O 460 Deportation
Student Loans 3 340 Marine Injury Product New Drug Application |3 470 Racketeer Influenced and
(Excludes Veterans) [ 345 Marine Product Liability 3 840 Trademark Corrupt Organizations
3 153 Recovery of Overpayment Liability PERSONAL PROPERTY LABOR SOCIAL SECURITY 3 480 Consumer Credit
of Veteran’s Benefits 3 350 Motor Vehicle 3 370 Other Fraud 3 710 Fair Labor Standards 3 861 HIA (1395ff) (15 USC 1681 or 1692)
3 160 Stockholders’ Suits 3 355 Motor Vehicle 3 371 Truth in Lending Act 3 862 Black Lung (923) 3 485 Telephone Consumer
X 190 Other Contract Product Liability [ 380 Other Personal 3 720 Labor/Management 3 863 DIWC/DIWW (405(g)) Protection Act
3 195 Contract Product Liability | 360 Other Personal Property Damage Relations 3 864 SSID Title XVI 3 490 Cable/Sat TV
3 196 Franchise Injury 3 385 Property Damage 3 740 Railway Labor Act 3 865 RSI (405(g)) O 850 Securities/Commodities/
3 362 Personal Injury - Product Liability 3 751 Family and Medical Exchange
Medical Malpractice Leave Act 3 890 Other Statutory Actions
| REAL PROPERTY CIVIL RIGHTS PRISONER PETITIONS |3 790 Other Labor Litigation FEDERAL TAX SUITS 3 891 Agricultural Acts
3 210 Land Condemnation 3 440 Other Civil Rights Habeas Corpus: 3 791 Employee Retirement 3 870 Taxes (U.S. Plaintiff 3 893 Environmental Matters
3 220 Foreclosure 3 441 Voting [ 463 Alien Detainee Income Security Act or Defendant) O 895 Freedom of Information
3 230 Rent Lease & Ejectment O 442 Employment O 510 Motions to Vacate 3 871 IRS—Third Party Act
3 240 Torts to Land 3 443 Housing/ Sentence 26 USC 7609 3 896 Arbitration
3 245 Tort Product Liability Accommodations O 530 General O 899 Administrative Procedure
3 290 All Other Real Property O 445 Amer. w/Disabilities - | 535 Death Penalty IMMIGRATION Act/Review or Appeal of
Employment Other: [ 462 Naturalization Application Agency Decision
O 446 Amer. w/Disabilities - |3 540 Mandamus & Other |3 465 Other Immigration 3 950 Constitutionality of
Other 3 550 Civil Rights Actions State Statutes
O 448 Education 3 555 Prison Condition
3 560 Civil Detainee -
Conditions of
Confinement
V. ORIGIN (Place an “X” in One Box Only)
X1 Original [ 2 Removed from @ 3 Remanded from O 4 Reinstated or [ 5 Transferred from (6 Multidistrict 3 8 Multidistrict
Proceeding State Court Appellate Court Reopened Another District Litigation - Litigation -
(specify) Transfer Direct File

Cite the U.S. Civil Statute under) which you are filing (Do not cite jurisdictional statutes unless diversity):

28 U.S.C. § 1332(d)(2)(A

Brief description of cause:
Putative class action for breach of contract and duty of good faith in connection with contract for Defendant's goods

VI. CAUSE OF ACTION

VII. REQUESTED IN (A CHECK IF THIS IS A CLASS ACTION DEMAND $ CHECK YES only if demanded in complaint:
COMPLAINT: UNDER RULE 23, F.R.Cv.P. >$5,000,000 JURY DEMAND: M yes INo
VIII. RELATED CASE(S)
IF ANY (See mtmetons): bGE DOCKET NUMBER
DATE SIGNATURE OF ATTORNEY OF RECORD
09/22/2020 /sl Gregory V. Varallo
FOR OFFICE USE ONLY

RECEIPT # AMOUNT APPLYING IFP JUDGE MAG. JUDGE




Case 1:20-cv-01271-UNA Document 1-2 Filed 09/22/20 Page 2 of 2 PagelD #: 18

Civil Cover Sheet — Attachment

I(c) Plaintiff’s Attorneys (Firm Name, Address, and Telephone Number)

Bernstein Litowitz Berger & Grossman LLP
500 Delaware Ave., Suite 901

Wilmington, DE 19801

(302) 364-3600

Motley Rice LLC

One Corporate Center
20 Church St., 17th FI.
Hartford, CT 06103
(860) 882-1681



ClassAction.org

This complaint is part of ClassAction.org's searchable class action lawsuit database and can be found in this
post: Class Action Claims Air Products and Chemicals ‘ Arbitrarily’ Assessed Unnecessary Surcharges



https://www.classaction.org/news/class-action-claims-air-products-and-chemicals-arbitrarily-assessed-unnecessary-surcharges

