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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

SARA BRECHER on behalf of herself and
all other similarly situated consumers

Plaintiff,
-against-
MIDLAND CREDIT MANAGEMENT, INC.,
MIDLAND FUNDING, LLC,
AND ENCORE CAPITAL GROUP, INC.

Defendants.

CLASS ACTION COMPLAINT
Introduction
1. Plaintiff, Sara Brecher, brings this action against Midland Credit Management, Inc.,
Midland Funding, LLC, and Encore Capital Group, Inc. for violations of the Fair Debt
Collection Practices Act, 15 U.S.C. § 1692, et seq. (“FDCPA”). The FDCPA prohibits
debt collectors from engaging in abusive, deceptive and unfair collection practices while
attempting to collect on debts.
Parties
2. Plaintiff is a citizen of the State of New York who resides within this District.
3. Plaintiff is a consumer as that term is defined by Section 1692(a)(3) of the FDCPA, in
that the alleged debt that Defendant sought to collect from Plaintiff a consumer debt.
4. The Defendant Midland Credit Management, Inc. is an affiliate of Defendant Midland
Funding, LLC and is also a “debt collector” as that term is defined by the FDCPA, 15

U.S.C. § 1692(a)(6).
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The Defendant Midland Credit Management, Inc. is engaged in the business of collecting
or attempting to collect debts on behalf of Midland Funding, LLC as one of its principal
areas of business.
The Defendant Encore Capital Group, Inc. is the parent company of Midland Credit
Management, Inc. and Midland Funding, LLC.
The Defendants have their principal place of business in San Diego, California.
Defendants are regularly engaged, for profit, in the collection of debts allegedly owed by
consumers.
Defendant Midland Funding, LLC is a “bad debt buyer” that specializes in buying large
portfolios of delinquent consumer debts for pennies on the dollar, which it then collects
upon through other collection agencies, such as its sister corporation, Midland Credit
Management, Inc.
Jurisdiction and Venue

This Court has federal question jurisdiction under 15 U.S.C. § 1692k(d) and 28 U.S.C. §
1331.
Venue is proper in this district pursuant to 28 U.S.C. § 1391(b), as the acts and
transactions that give rise to this action occurred, in substantial part, in this district.

Allegations Particular to Sara Brecher
Upon information and belief, on a date better known by Defendants, Defendants began to
attempt to collect an alleged consumer debt from the Plaintiff.
On or about May 31, 2017, Defendant sent the Plaintiff a collection letter.
The said letter was an effort to collect on a consumer debt.
The said letter identified the amount owing as the “Current Balance,” words that imply

that the balance may increase at a later stage. See Chuway v. National Action Financial
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Services, 362 F.3d 944 (7th Cir.2004) (Letter stating the balance but inviting the debtor

to call to obtain “the most current balance information” creates doubt as to whether the
balance stated is increasing and violates the FDCPA unless an explanation is provided.)
The Plaintiff was left uncertain as to whether the “Current Balance” would increase there
was no disclosure that indicated otherwise.

The letter does not clearly state either that the amount will or will not increase. See Avila

v. Riexinger & Associates, LLC, 817 F.3d 72, (2d Cir. 1016).

While it is typical for collection letters to state an “amount due” or “account balance”, it
is not typical for a letter to state that the amount owed is as of a specific date as such
language would imply the potential of a different balance on a different date.

The FDCPA requires debt collectors, when notifying consumers of their account balance,
to disclose that the balance may increase due to interest and fees; failure to include such
disclosures would harm consumers such as the Plaintiff who may hold the reasonable but
mistaken belief, that timely payment will satisfy their debts and it would abrogate the
Congressional purpose of full and fair disclosure to consumers that is embodied in
Section 1692e.

Collection notices that state only the “Current Balance,” but do not disclose that the

balance might increase due to interest and fees, are “misleading” within the meaning of

Section 1692e. See Islam v. Am. Recovery Serv., 2017 U.S. Dist. LEXIS 180415("If a
collection letter is ambiguous as to interest, Avila holds, then it violates 81692e. |
recognize that ambiguity can be indicative of a misleading or deceptive communication.
But Avila compels the conclusion that any ambiguity as to post-dated accruals in a
collection notice gives rise to a claim under the general prohibition of § 1692e — even if

the ambiguity does no harm or even inures to the benefit of the debtor.” Language such as
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the "current balance™ or "as of the date of this letter" is insufficient disclosure to a debtor
that her balance is either dynamic or static and such ambiguity violates the framework of
Avila.)
Since interest, fees and/or other charges were always charged on the account and Plaintiff
was never informed by Defendant that interest, fees and/or other charges would no longer
be applied, and especially because of the use of the phrase “Current Balance,” can
reasonably be read by the least sophisticated consumer to mean that late fees were still
accruing.
The said letter could also reasonably be read by the least sophisticated consumer to mean
that interest, fees and/or other charges were no longer accruing.
The Defendant violated 15 U.S.C. § 1692e(2)(A) for misrepresenting the amount of the
debt owed by the Plaintiff.
15 U.S.C. § 1692e of the FDCPA provides:

A debt collector may not use any false, deceptive, or misleading

representation or means in connection with the collection of any debt.

Without limiting the general application of the foregoing, the following

conduct is a violation of this section:

(2) The false representation of --

(A) the character, amount, or legal status of any debt; or

(10) the use of any false representation or deceptive means to collect or
attempt to collect any debt or to obtain information concerning a consumer.

Upon information and belief, such actions are part of a scheme or business of Defendant
when attempting to collect alleged debts from consumers in the State of New York.

Upon information and belief, the Defendant’s collection letters, such as the said May 31,
2017 collection letter, number in at least the hundreds.

Defendants' May 31, 2017 letter is in violation of 15 U.S.C. 8§ 1692e, 1692¢(2), and
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1692¢(10), for failing to clearly state the amount of the debt which is due and owing, by
implying that a payment sooner rather than later will be more economical for the
consumer and by employing false, deceptive and misleading representations in
connection with the collection of a debt.

Plaintiff suffered injury in fact by being subjected to unfair and abusive practices of the
Defendants.

Plaintiff suffered actual harm by being the target of the Defendants' misleading debt
collection communications.

Defendants violated the Plaintiff's right not to be the target of misleading debt collection
communications.

Defendants violated the Plaintiff's right to a truthful and fair debt collection process.
Defendants used materially false, deceptive, misleading representations and means in its
attempted collection of Plaintiff's alleged debt.

Defendants' communications were designed to cause the debtor to suffer a harmful
disadvantage in charting a course of action in response to Defendants' collection efforts.
The FDCPA ensures that consumers are fully and truthfully apprised of the facts and of
their rights, the act enables them to understand, make informed decisions about, and
participate fully and meaningfully in the debt collection process. The purpose of the
FDCPA is to provide information that helps consumers to choose intelligently. The
Defendants' false representations misled the Plaintiff in a manner that deprived her of her
right to enjoy these benefits, these materially misleading statements trigger liability under
section 1692e of the Act.

These deceptive communications additionally violated the FDCPA since they frustrate

the consumer’s ability to intelligently choose his or her response.
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Plaintiff seeks to end these violations of the FDCPA. Plaintiff has suffered damages
including but not limited to, fear, stress, mental anguish, emotional stress and acute
embarrassment. Plaintiff and putative class members are entitled to preliminary and
permanent injunctive relief, including, declaratory relief, and damages.

CLASS ALLEGATIONS
This action is brought as a class action. Plaintiff brings this action on behalf of herself
and on behalf of all other persons similarly situated pursuant to Rule 23 of the Federal
Rules of Civil Procedure.
The identities of all class members are readily ascertainable from the records of the
Defendants and those business and governmental entities on whose behalf it attempts to
collect debts.
Excluded from the Plaintiff's Class are the Defendants and all officers, members,
partners, managers, directors, and employees of the Defendants, and all of their
respective immediate families, and legal counsel for all parties to this action and all
members of their immediate families.
There are questions of law and fact common to the Plaintiff's Class, which common
issues predominate over any issues involving only individual class members. The
principal issues are whether the Defendants' communications with the Plaintiff, such as
the above stated claims, violate provisions of the Fair Debt Collection Practices Act.
The Plaintiff's claims are typical of the class members, as all are based upon the same
facts and legal theories.
The Plaintiff will fairly and adequately protect the interests of the Plaintiff's Class defined
in this complaint. The Plaintiff has retained counsel with experience in handling

consumer lawsuits, complex legal issues, and class actions, and neither the Plaintiff nor
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her attorneys have any interests, which might cause them not to vigorously pursue this

action.

This action has been brought, and may properly be maintained, as a class action pursuant

to the provisions of Rule 23 of the Federal Rules of Civil Procedure because there is a

well-defined community interest in the litigation:

(a)

(b)

(©)

(d)

Numerosity: The Plaintiff is informed and believes, and on that basis alleges,
that the Plaintiff's Class defined above is so numerous that joinder of all
members would be impractical.

Common Questions Predominate: Common questions of law and fact exist

as to all members of the Plaintiff's Class and those questions predominate
over any questions or issues involving only individual class members. The
principal issues are whether the Defendants' communications with the
Plaintiff, such as the above stated claims, violate provisions of the Fair Debt
Collection Practices Act.

Typicality: The Plaintiff's claims are typical of the claims of the class
members. Plaintiff and all members of the Plaintiff's Class defined in this
complaint have claims arising out of the Defendants' common uniform
course of conduct complained of herein.

Adequacy: The Plaintiff will fairly and adequately protect the interests of
the class members insofar as Plaintiff has no interests that are adverse to the
absent class members. The Plaintiff is committed to vigorously litigating
this matter. Plaintiff has also retained counsel experienced in handling

consumer lawsuits, complex legal issues, and class actions. Neither the
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(€)

Plaintiff nor her counsel have any interests, which might cause them not to
vigorously pursue the instant class action lawsuit.

Superiority: A class action is superior to the other available means for the
fair and efficient adjudication of this controversy because individual
joinder of all members would be impracticable. Class action treatment
will permit a large number of similarly situated persons to prosecute their
common claims in a single forum efficiently and without unnecessary
duplication of effort and expense that individual actions would engender.
Certification of a class under Rule 23(b)(I)(A) of the Federal Rules of Civil
Procedure is appropriate because adjudications with respect to individual
members create a risk of inconsistent or varying adjudications which could
establish incompatible standards of conduct for Defendants who, on
information and belief, collect debts throughout the United States of

America.

Certification of a class under Rule 23(b)(2) of the Federal Rules of Civil Procedure is

also appropriate in that a determination that the above stated claims, violate provisions of

the Fair Debt Collection Practices Act, and is tantamount to declaratory relief and any

monetary relief under the FDCPA would be merely incidental to that determination.

Certification of a class under Rule 23(b)(3) of the Federal Rules of Civil Procedure is

also appropriate in that the questions of law and fact common to members of the

Plaintiff's Class predominate over any questions affecting an individual member, and a

class action is superior to other available methods for the fair and efficient adjudication of

the controversy.
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46. Further, Defendants have acted, or failed to act, on grounds generally applicable to the
Rule (b)()(A) and (b)(2) Class, thereby making appropriate final injunctive relief with
respect to the Class as a whole.

47. Depending on the outcome of further investigation and discovery, Plaintiff may, at the
time of class certification motion, seek to certify one or more classes only as to particular
issues pursuant to Fed. R. Civ. P. 23(c)(4).

CAUSE OF ACTION

Violations of the Fair Debt Collection Practices Act brought by Plaintiff on behalf of
herself and the members of a class, as against the Defendants.

48.  Plaintiff repeats, reiterates, and incorporates the allegations contained in paragraphs
numbered one (1) through forty-seven (47) herein with the same force and effect is if the
same were set forth at length herein.

49.  This cause of action is brought on behalf of Plaintiff and the members of a class.

50.  The class involves all individuals whom Defendants' records reflect resided in the State
of New York and who were sent a collection letter in substantially the same form letter as
the letter sent to the Plaintiff on or about May 31, 2017; and (a) the collection letter was
sent to a consumer seeking payment of a personal debt; and (b) the collection letter was
not returned by the postal service as undelivered; and (c) the Plaintiff asserts that the
letter contained violations of 15 U.S.C. 88 1692e, 1692e(2), and 1692e(10), for failing to
clearly state the amount of the debt which is due and owing, by implying that a payment
sooner rather than later will be more economical for the consumer and by employing
false, deceptive and misleading representations in connection with the collection of a

debt.
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Violations of the Fair Debt Collection Practices Act

51.  The Defendants' actions as set forth above in the within complaint violates the Fair Debt
Collection Practices Act.

52. Because the Defendants violated the Fair Debt Collection Practices Act, the Plaintiff and
the members of the class are entitled to damages in accordance with the Fair Debt
Collection Practices Act.

WHEREFORE, Plaintiff, respectfully requests preliminary and permanent injunctive relief, and that this

Court enter judgment in Plaintiff's favor and against the Defendants and award damages as follows:
@ Statutory damages provided under the FDCPA, 15 U.S.C. § 1692(k);

(b) Attorney fees, litigation expenses and costs incurred in bringing this action; and
(© Any other relief that this Court deems appropriate and just under the
circumstances.

Dated: Brooklyn, New York
May 29, 2018

/s Maxim Maximov
Maxim Maximov, Esqg.
Attorneys for the Plaintiff
Maxim Maximov, LLP
1701 Avenue P
Brooklyn, New York 11229
Office: (718) 395-3459

Facsimile: (718) 408-9570
E-mail: m@maximovlaw.com

Plaintiff requests trial by jury on all issues so triable.

/s/ Maxim Maximov
Maxim Maximov, Esqg.

-10-
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Local Arbitration Rule 83.10 provides that with certain exceptions, actions seeking money damages only in an amount not in excess of $150,000,
exclusive of interest and costs, are eligible for compulsory arbitration. The amount of damages is presumed to be below the threshold amount unless a
certification to the contrary is filed.

I’ Maxim Maximov

, counsel for Plaintiff , do hereby certify that the above captioned civil action

is ineligible for compulsory arbitration for the following reason(s):

L]

N/A

monetary damages sought are in excess of $150,000, exclusive of interest and costs,
the complaint seeks injunctive relief,

the matter is otherwise ineligible for the following reason
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District?

Yes O No

c) If this is a Fair Debt Collection Practice Act case, specify the County in which the offending communication was
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If your answer to question 2 (b) is “No,” does the defendant (or a majority of the defendants, if there is more than one) reside in Nassau or
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Yes No
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m Yes D No
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| certify the accuracy of all information provided above.

Signature: _/S/ MAXIM MAXIMOV, ESQ.
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2365 Northside Drive
Midland Credit
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Original Account Number

05-31-2017
MCM Account Number

Current Balance

P29T996 001  pryyy: Current Owner

SaraB
a Brecher Midland Funding LLC

You are pre-approved for a 10% discount!
Call (800) 282-2644

Benefits of

Choose The Option That Works For You. Paying!

RE Synchrony Bank  Old Navy > 5 to §53.57
ave up to §53.

Dear Sara,

Congratulations! You have been pre-approved for a discount program designed to > Offer Expiration date:
save you money. Act now to maximize your savings and put this debt behind you 06-30-2017
by calling (800) 282-2644. Pay online today at www.midlandcreditonline.com.

(‘Option 1: 10% OFF You Pay Only
Payment Due Date: 06-30-2017 $482.11

(e : %
Option 2: 5% OFF & Monthly Payments of Only )
First Payment Due Date: 06-30-2017 $84.82

e ) ,
‘Option 3: Monthly Payments As Low As: CALL US TODAY!
U Call today to discuss your options and get more details. $50 per month*J (800) 282-2644

If these options don’t work for you, call one of our Account Managers to help you
set up a payment plan that does.

Sincerely,

Tuw Bolun

Tim Bolin, Division Manager

We are not obligated to renew any offers provided.

Hours of Operatlon

Sun-Th: 5am-9pm PT; ol # Midland Credit Management, Inc.
Fri-Sat: Sam-4:30pm PT; B (800) 282-2644 g midlandcreditonline.com P.0. Box 60578

Los Angeles, CA 90060-0578

PLEASE SEE REVERSE SIDE FOR IMPORTANT DISCLOSURE INFORMATION

g( _____________________________________________________________

Manage Your Account Online

MCM Account Number
Current Balance $535.68 midlandcreditonline.com
Total Enclosed (s = Important Payment Information

Make checks payable to:
Midland Credit Management

MCM Account # on all payments
Mail Payments to: Enter your pay

Midland Credit Management, Inc. (800) 282_2644
P.O. Box 60578

Los Angeles, CA 90060-0578 se habla espanol
(888) 422-5178

| B466 DOE7
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Please understand this is a communication from a debt collector. This is an attempt to collect a debt.
Any information obtained will be used for that purpose.

DL T

Original Creditor Synchrony Bank MCM Account Number

N Charge-Off Date be il
umbpe

Current Creditor

Midland Credit Management, Inc.

The sole owner of this Midland Funding LLC Current Servicer
debt
Last Payment Date 01-28-2015 Date of Default 12-14-2015

For disputes call (800) 282-2644 or write to:

Attn: Consumer Support Services
2365 Northside Drive

Suite 300

San Diego, CA 92108

Physical Payments for Colorado Residents:
80 Garden Center

Suite 3
Broomfield, CO 80020
Phone (303) 920-4763

Send Payments to:

Midland Credit Management, Inc.
P.O. Box 60578

Los Angeles, CA 90060-0578

If your payment method is a credit or debit card, it may be processed through our international card processor. Although our
policy is to not charge consumers fees based upon their payment method, your card issuer may elect to do so due to the location
of the card processor. If an international transaction fee has been charged by your card issuer, that fee is eligible for
reimbursement. You may contact your Account Manager to modify your payment method to avoid these charges in the future
and for information to initiate your reimbursement.

We are required under state law to notify consumers of the following rights. This list does not contain a complete list of the
rights consumers have under state and federal law:

You are hereby notified that a negative report on your credit record may be submitted to a credit reporting agency if you fail to
meet the terms of your credit obligations.

IF YOU LIVE IN NEW YORK CITY, THIS APPLIES TO YOU: New York City Department of Consumer Affairs License Number 1140603,
1207829, 1207820, 1227728, 2022587, 2023151, 2023152, 2027429, 2027430, 2027431

If a creditor or debt collector receives a money judgment against you in court, state and federal laws may prevent the following
types of income from being taken to pay the debt:

e Supplemental Security income (SSI); * Workers’ compensation benefits;

e Social Security; e Public or private pensions;

e Public assistance (welfare); * \Veterans’ benefits;

* Spousal support, maintenance (alimony) or child support;  * Federal student loans, federal student grants, and federal

* Unemployment benefits; work study funds; and

e Disability benefits; * Ninety percent of your wages or salary earned in the last
sixty days.

PRODB
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

SARA BRECHER on behalf of herself and
all other similarly situated consumers

Plaintiff,
-against-

MIDLAND CREDIT MANAGEMENT, INC,,
MIDLAND FUNDING, LLC,
AND ENCORE CAPITAL GROUP, INC.

Defendants.

SUMMONS IN A CIVIL ACTION

TO: MIDLAND CREDIT MANAGEMENT, INC.
2365 NORTHSIDE DRIVE, #300
SAN DIEGO, CALIFORNIA 92108

MIDLAND FUNDING, LLC
2365 NORTHSIDE DRIVE, #300
SAN DIEGO, CALIFORNIA 92108

ENCORE CAPITAL GROUP, INC.
2365 NORTHSIDE DRIVE, #300
SAN DIEGO, CALIFORNIA 92108

YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court
and serve upon PLAINTIFF’S ATTORNEY:

MAXIM MAXIMOV, ESQ.
MAXIM MAXIMOV, LLP

1701 AVENUE P

BROOKLYN, NEW YORK 11229

an answer to the complaint which is herewith served upon you, with 21 days after service of this
summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will
be taken against you for the relief demanded in the complaint.

CLERK DATE

BY DEPUTY CLERK
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This complaint is part of ClassAction.org's searchable class action lawsuit database and can be found in this
post: Class Action Case Claims Midland Funding, Affiliates Failed to Mention Possible Interest, Feesin
Callection L etter
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