
 

  
 

UNITED STATES DISTRICT COURT 

DISTRICT OF DELAWARE 

 
TERRY BLASINGAME, an individual, on 
her own behalf and on behalf of all others 
similarly situated, 
 
  Plaintiffs, 
 
 vs. 
 
MALIBU BOATS, LLC, a Delaware 
Limited Liability Company; and MALIBU 
BOATS, INC., a Delaware Corporation, 
 
  Defendants. 
 
 

Civil Action No.  
 
 
 
CLASS ACTION COMPLAINT 
 
 
DEMAND FOR A JURY TRIAL 
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4. As early as 1996, Defendants knew of the existence and severity of the Defect. 

However, Defendants failed to disclose the Defect, and instead touted the quality, durability, 

reliability and performance of the Class Vehicles via its public statements and marketing 

campaigns. Defendants also advertised that the vehicles were of high quality, with exceptional 

performance and seating capacity that was safe for passengers to use that the vehicles did not in 

fact have due to the Defect. 

5. Discovery will show that the Defect is the result of defective design and/or 

manufacturing, as well as poor quality-control procedures which fail to prevent such defectively 

manufactured and/or designed components from being installed in the Class Vehicles.  The Defect 

causes passengers in seats located in the bow of the Class Vehicles to be dangerously exposed to 

water swamping over the side of the boats and puts them in danger of being pushed overboard. 

6. The Defect is inherent in each of the Class Vehicles and was present at the time of 

sale or lease to each Class Member.  Each of the Class Vehicles has identical or substantially 

similar bow design to which Defendants did not make changes over time. 

7. The Defect has no repair. Instead, Plaintiff and Class Members have paid for Class 

Vehicles which do not have the seating capacity advertised and cannot use the seats in the bow 

due to the associated safety risk of the Defect.   

8. The Defect decreases the value of the Class Vehicles, because there is no permanent 

repair, and endangers any passenger who sits in the bow area of the boats.  The Class Vehicles 

cannot be operated safely with passengers in the bow area seating. 

9. Despite knowing that the Class Vehicles are defectively designed and/or 

manufactured with a defect that causes the boat to be swamped on the bow, endangering passengers 

seated there, Defendants failed to disclose such information about the Defect to the public until 
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danger; and (6) that their customers are warned about any danger or hazard arising from the 

use of Malibu boats. 

45. One of the hazards of using a recreational boat such as the Class Vehicles is 

when the freeboard of the boat is lower than the wake created by the boat.  The freeboard is 

the distance between the front tip of the boat, or the bow, and the surface of the water.  When 

the freeboard of the boat is lower than the water, water enters the boat and causes swamping, 

also known as bow swamping.  In this situation, the boat takes on a large amount of water, 

which results in the bow itself going under the surface of the water. 

46. The design of the Class Vehicles is such that the freeboard of the boats can be 

lower than the wake created by the Class Vehicles.  Specifically, if there are passengers in the 

bow area where Defendants have installed seats, the Class Vehicles can and do experience 

bow swamping.  Moreover, this occurs during the normal, foreseeable, and indeed, intended 

use of the Class Vehicles, including when the boat crosses its own wake at low speeds.  

47. Each of the Class Vehicles is designed to have a low-slung bow, which is a bow 

which is low to the water.  Further, their bows angle downwards towards the water.  This 

design decision, which discovery will show was made for aesthetic reasons, has major safety 

implications about which Defendants failed to warn Plaintiff and Class Members prior to July 

18, 2023. 

48. Defendants, as experienced recreational boat designers, manufacturers and 

distributes, knew of this Defect and its associated safety risk, that passengers could be injured 

or swept overboard, since at least 1996.  Defendants should have known about the Defect and 

its associated safety risk from the time of their design and manufacture of the earliest of the 

Class Vehicles, in 1986. 
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129. Any attempt by Defendants to disclaim or limit recovery to the terms of the 

express warranty is unconscionable and unenforceable here. Specifically, the warranty 

limitation is unenforceable because Defendants knowingly sold or leased defective products 

without informing consumers about the Defect. The time limits are unconscionable and 

inadequate to protect California Plaintiff and the members of the California Sub-Class.  

Among other things, California Plaintiff and members of the California Sub-Class did not 

determine these time limitations and/or did not know of other limitations not appearing in the 

text of the warranties, the terms of which were drafted by Defendants and unreasonable 

favored Defendants. A gross disparity in bargaining power and knowledge of the extent, 

severity, and safety risk of the Defect existed between Defendants and members of the 

California Sub-Class. 

130. Further, the limited warranty promising to repair and/or correct a 

manufacturing or workmanship defect fails of its essential purpose because the contractual 

remedy is insufficient to make California Plaintiff and the members of the California Sub-

Class whole, because Defendants have failed and/or has refused to adequately provide the 

promised remedies, i.e., a permanent repair, within a reasonable time. 

131. California Plaintiff was not required to notify Defendants of the breach because 

affording Defendants a reasonable opportunity to cure its breach of written warranty would 

have been futile. Defendants were also on notice of the Defect from, among other sources, 

internal sources including but not limited to its knowledge of the design, the pre-production 

testing, complaints for consumers and litigation against them for injuries and wrongful death 

as a result of the Defect. Nonetheless, California Plaintiff and members of the California Sub-

Class provided notice to Defendants of the breach of express warranties when they took their 
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b. Defendants mispresented that the Class Vehicles were of a particular 

standand, quality, or grade when they were of another (Cal. Civ. Code 

§ 1770(a)(7)); 

c. Defendants advertised the Class Vehicles with the intent not to sell/lease 

them as advertised (Cal. Civ. Code § 1770(a)(9)); 

d. Defendants misrepresented that the Class Vehicles and warranties 

conferred or involved rights, remedies, or obligations that they did not 

(Cal. Civ. Code § 1770(a)(14); and 

e. Defendants misrepresneted that the Class Vehicles were supplied in 

accordance with previous representations when they were not (Cal. Civ. 

Code § 1770(a)(16). 

147.  Defendants repeatedly engaged in these unfair and deceptive acts or practices 

in the course of their businesses.  The acts or practices were material, capable of deceiving a 

substantial portion of the purchasing public and caused economic harm to the purchasers and 

lessees of the Class Vehicles, including Plaintiff. 

148. Defendants participated in unfair or deceptive trade practices that violated the 

CLRA. As described below and alleged throughout the Complaint, by failing to disclose the 

Defect, by concealing the Defect, by marketing its recreational boats as safe and well-

designed and of high quality, and by presenting themselves as reputable manufacturers, 

warrantors, and/or distributors that valued safety and performance, and stood behind its 

vehicles as they were sold, Defendants knowingly and intentionally misrepresented and 

omitted material facts in connection with the sale or lease of the Class Vehicles. Defendants 
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Fax: (215) 875-4604 
Email: agertner@bm.net 

 
 
Mark Ozzello (PHV app. forthcoming) 
Calvin Marshall (PHV app. forthcoming) 
THE OZZELLO PRACTICE PC 
400 Continental Blvd., 6th Floor 
El Segundo, California 90245 
Telephone: (844) 774-2020 
Facsimile: (844) 774-2020 
cmarshall@ozzellolaw.com 
mark@ozzellolaw.com  
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MODEL SPECIFICATIONS

Sportster Response Response Wakesetter Sunsetter/
Series Series LXi Wakesetter

Length 20' 20' 20' 6" 21' 21'

Beam 86" 90" 93" 93" 93"

Draft 14" 16" 16" 18" 18"

Weight 2100 lbs 2450 lbs 2800 lbs 2800 lbs 2800 lbs

Fuel Cap. 38 Gal. 35 Gal. 41 Gal. 41 Gal. 37 Gal.

Seating Cap. 6/8 6/8 8 10 10

Std. Engine 310 Vortec 310 Vortec Vortec 310 Vortec 310 Vortec

Std. Gelcoat 3 4 3 3 3 

Ballast Weight N/A N/A N/A

Std. Prop. 3 Blade ACME 3 Blade ACME 3 Blade ACME 3 Blade ACME 3 Blade ACME

Sunsetter Sunscape/ Sunscape/ Sunsetter/ Sunscape
LXi Wakesetter Wakesetter Wakesetter 25

21 LSV 23 LSV XTi

Length 21'8" 21' 22'6" 22'6"" 25'

Beam 93" 93" 96" 96" 102"

Draft 18" 18" 24" 24" 26"

Weight 2900 lbs 2900 lbs 3400 lbs 3300 lbs 4500 lbs

Fuel Cap. 35 Gal. 35 Gal. 55 Gal. 43 Gal. 80 Gal.

Seating Cap. 10 11 12 12 14

Std. Engine 310 Vortec 340 340 340 8.1Liter / 425 HP

Std. Gelcoat 4 4/3 4/3 4/3 3

Ballast Weight

Std. Prop. 3 Blade ACME 4 Blade ACME 4 Blade ACME 3 Blade ACME 4 Blade ACME

 Chapter i.qxd  8/17/04  3:08 PM  Page vi
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SERVICE ADVISORY

5075 Kimberly Way
Loudon, TN 37774

865.458.5478

SA Number:
SA_02MC_071823

Topic:
Bow Seating Hazard

Models A�ected:
�	 1986�2002 Sunsetter
�	 1989�1994 Euro-f3 Sunsetter
�	 1990�1993 Mystere 215LX Euro-f3
�	 1993�1998 Echelon LX
�	 1995�2014 Response LX
�	 1998�2003 Sportster LX
�	 1999�2006 Sunsetter LXi
�	 2002�2007 Sunsetter (23) XTi
�	 2003�2008 Sunsetter 21 XTi
�	 2003�2011 Response LXi

Please contact your Technical Representative if you have questions about the new safety policy.

Important Safety Notice:
Dealers, please be aware of a new safety policy that Malibu is implementing to help prevent 
bow swamping incidents. Malibu now prohibits passengers in the bow area of certain identi�ed 
models (see list below) while in motion. This reduces the total capacity of these models by two (2) 
passengers.

Due to the age of some of these models, we are asking for your help identifying a�ected boats 
and notifying boat owners. Please see the attached letter that will be sent to registered owners of 
a�ected models. If your records indicate that you have customers who own one or more of the 
a�ected models, please either provide them with a copy of the attached letter or provide Malibu with 
their contact information and boat model. Also, please see the instructions below for how you or the 
boat owner can receive new warning and capacity labels from Malibu at no charge.

Models A�ected:
�	 1986�2002 Sunsetter
�	 1989�1994 Euro-f3 Sunsetter
�	 1990�1993 Mystere 215LX Euro-f3
�	 1993�1998 Echelon LX
�	 1995�2014 Response LX
�	 1998�2003 Sportster LX
�	 1999�2006 Sunsetter LXi
�	 2002�2007 Sunsetter (23) XTi
�	 2003�2008 Sunsetter 21 XTi
�	 2003�2011 Response LXi

Provide owners of the boat models listed above with the following instructions:
1.	 DO NOT allow passengers in the bow area while in motion.
2.	 Enter boat information at www.malibuboats.com/safeboating. Malibu will send boat owners 

warning labels and an updated maximum capacity label speci�c to their boat.
3.	 Review the enclosed safety information about how to avoid bow swamping. 
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Issue date: July 18, 2023 
 

Our Commitment to Safety 
We sincerely regret that a Malibu branded boat was involved in such a tragic accident. Malibu is 
committed to the continuous improvement and safe enjoyment of watercraft. 
 
We also understand that reducing your boat’s seating capacity is an inconvenience, and we apologize. 
We do not take this action lightly; we believe it is important for your safety. 
 
Thank you for your attention to this important matter. 
 
Sincerely, 

Jack Springer 
CEO 
 
 
 
* It is possible that a combination of design factors of the 2000 Response LX may increase the likelihood or 
severity of bow swamping incidents in certain conditions, and that these factors may be shared by other boats 
designed in a similar time period. 
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Issue date: July 18, 2023 
 

AVOIDING BOW SWAMPING 
 
What is bow swamping? 
Bow swamping is when water comes over the front of the boat. Bow swamping has also been 
described as “submergence,” “flooding,” or “bow dive.” This is dangerous, potentially resulting in loss of 
control, capsizing, sinking, or passengers being washed out of the boat and drowning or being hit by a 
propeller.  

Bow swamping can be avoided through safe boat operation. 
Improper operation is often a primary factor in bow swamping incidents. Take the following safety 
precautions to reduce the risk of a bow swamping incident: 

Properly load and distribute weight on the boat. 
Balance weight in the bow (front) and stern (back). Too much weight in the bow compared to 
the stern can cause the boat to ride with the bow low in the water.  

Operate in appropriate water and weather conditions. 
Most Malibu boats are designed to be used on inland or sheltered coastal waters such as 
canals, rivers, and small lakes with wave heights of less than one foot. Pay attention to the 
weather and the size of waves and wakes. Make sure when you’ve loaded the boat that you 
have sufficient freeboard (the distance from the water to the upper edge of the boat’s side) for 
the water and weather conditions.  

Operate the boat to keep the bow above the water. 
Avoid maneuvers that cause the bow to dip down sharply, such as suddenly removing all 
throttle while on plane.  

 

If someone falls overboard, immediately turn off the engine to reduce the risk of hitting 
or cutting them with a moving propeller.  

 
Review more information on safe boating. 
Review Malibu’s guidelines for safe boating in the Safety section of the most recent Malibu Owner’s 
Manual at https://www.malibuboats.com/owner-manuals.  
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CLERK OF SUPERIOR COURT
RABUN COUNTY, GEORGIA

2016-CV-0114
B. CHAN CAUDELL

JUL 18, 2022 11:06 AM
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