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UNITED STATES DISTRICT COURT 
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and all others similarly situated, 
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ROOFING, LLC, a Delaware Limited 
Liability Corporation, and DOES 1-10, 
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TO THE CLERK OF THE UNITED STATES DISTRICT COURT FOR THE 

SOUTHERN DISTRICT OF CALIFORNIA: 

 

PLEASE TAKE NOTICE that Defendants BORAL INDUSTRIES INC. and 

BORAL ROOFING LLC (collectively, “Defendants”), by and through their 

undersigned counsel, hereby remove the above-entitled action currently pending in 

the Superior Court of the State of California in and for the County of San Diego (the 

“State Court”) to the United States District Court for the Southern District of 

California on the ground that this Court has original jurisdiction over this civil 

action pursuant to 28 U.S.C. § 1332, 1441 and 1446.  In support of their Notice of 

Removal, Defendants aver as follows: 

 

STATE COURT ACTION 

 

1. On October 29, 2018, Plaintiff Ryan Bishop (“Plaintiff”) filed a 

Complaint against Defendants in the State Court, styled as RYAN BISHOP, on 

behalf of himself and all other similarly situated v. BORAL INDUSTRIES, INC., a 

California Corporation, BORAL ROOFING, LLC, a Delaware Limited Liability 

Corporation, and DOES 1-10, Case No. 37-2018-00054773-CU-OE-CTL (the 

“State Court Action”), a true and correct copy of which is attached hereto as Exhibit 

A. 

 

2. On or about October 30, 2018, Defendants’ registered agents for 

service of process were personally served with a copy of the Summons and 

Complaint.   

 

3. True and correct copies of the Summons, Complaint, and every other 

process, pleading, and order served on Defendants in this action to date are attached 
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hereto as the Exhibits identified below: 

Exhibit Document 

A Complaint 

B Summons on Complaint – Boral Industries Inc. 

C Summons on Complaint – Boral Roofing LLC 

D Civil Case Cover Sheet  

E Notice of Case Assignment and Case Management 
Conference on Mandatory eFile Case 

F Alternative Dispute Resolution (ADR) Information 

G Stipulation to Use of Alternate Dispute Resolution 

4. Defendants are informed and believe that they are the only defendants 

that have been served with process in the State Court Action and are the only 

defendants needed to join and consent to this removal.  

 

REMOVAL JURISDICTION 

 

5. This court has original jurisdiction under the Class Action Fairness Act 

(“CAFA”), 28 U.S.C. §§ 1332(d), 1453 and 1711-15, and all other applicable bases 

for removal. 

 

6. As required by 28 U.S.C. § 1441, Defendants remove this case to the 

United States District Court for the Southern District of California, which is the 

District Court embracing the place where the State Court Action was filed. 

 

7. This action has not been previously removed to federal court.   

 

8. This Notice of Removal is timely pursuant to 28 U.S.C. § 1446(b), 

which provides that a Notice of Removal “shall be filed within thirty days after the 
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receipt by the defendant, through service or otherwise, of a copy of the initial 

pleading setting forth the claim upon which such action or proceeding is based.”  

Defendants have timely filed this Notice of Removal within thirty days of the date 

they were served with and received the Summons and Complaint in this action. 

 

9. In accordance with 28 U.S.C. § 1446(d), Defendants will provide 

contemporaneous written notice of this Notice of Removal to all adverse parties and 

to the Clerk of the State Court. 

 

CAFA JURISDICTION 

 

10. There is no presumption against removal under CAFA.  Dart Cherokee 

Basin Operating Co., LLC v. Owens, 135 S.Ct. 547, 550, 554 (2014) (“Dart 

Cherokee”) (“no antiremoval presumption attends cases invoking CAFA, which 

Congress enacted to facilitate adjudication of certain class actions in federal court”).  

To the contrary, “CAFA’s ‘provisions should be read broadly, with a strong 

preference that interstate class actions should be heard in federal court if properly 

removed by any defendant.’”  Id. at 554, quoting S. Rep. No. 109-14, p. 43 (2005). 

 

11. This Court has original jurisdiction over this action pursuant to CAFA, 

28 U.S.C. § 1332(d)(2).  Under CAFA, this Court has jurisdiction over class actions 

where any member of the class is a citizen of a State different from any defendant, 

and where the aggregate amount in controversy (“AIC”) exceeds the sum of $5 

million, exclusive of interest and costs, and the number of members of all proposed 

plaintiff classes in the aggregate is at least 100 class members.  28 U.S.C. § 

1332(d)(2)-(6).  CAFA authorizes removal of such actions under 28 U.S.C. § 1446. 

 

12. This action is one which may be removed to this Court by Defendants 
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because: (1) the number of members of all proposed plaintiff classes in the 

aggregate is more than 100 class members; (2) there is diversity of citizenship 

between Plaintiff and at least one Defendant; and (3) the amount in controversy for 

all class members exceeds $5,000,000.00. 

 

CAFA Minimal Diversity of Citizenship 

 

13. Plaintiff’s Citizenship.  Although the Complaint does not specifically 

allege the citizenship of Plaintiff, Plaintiff alleges in his Complaint that he is a 

resident of San Diego County, California.  See Exh. A (Complaint), ¶ 4.  In addition, 

Defendants are informed and believe, and based thereon aver, that Plaintiff presently 

has and at all times relevant to this action has had a driver’s license issued by the 

State of California.  Accordingly, Plaintiff is a resident and citizen of the State of 

California.  See, e.g., Mondragon v. Capital One Auto Finance, 776 F.3d 880, 885-

86 (9th Cir. 2013) (holding that, in connection with removal to federal court, a 

person’s continuing domicile in a state establishes citizenship “unless rebutted with 

sufficient evidence of change”); Lew v. Moss, 797 F.2d 747, 751-52 (9th Cir. 1986) 

(holding that California was the state of domicile for a party with a California 

residential address and a valid California drivers’ license).   

 

14. Defendant Boral Roofing LLC’s Citizenship.  Defendant Boral 

Roofing LLC is an unincorporated limited liability company organized under the 

laws of Delaware with its principal place of business in Roswell, Georgia.  At its 

headquarters in Roswell, Georgia, Boral Roofing LLC’s officers direct, control and 

coordinate its activities and the majority of its executive and administrative 

functions are performed there.  Thus, Boral Roofing LLC was not and is not a 

citizen of California but, rather, was and is a citizen of Delaware and/or Georgia for 

the purpose of determining jurisdiction.  See 28 U.S.C. § 1332(d)(10) (for purposes 
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of removal under CAFA, unincorporated associations such as limited liability 

companies “shall be deemed to be a citizen of the State where it has its principal 

place of business and the State under whose laws it is organized”); Abrego v. Dow 

Chem. Co., 443 F.3d 676, 684 (9th Cir. 2006) (recognizing CAFA’s departure from 

the rule that frequently destroys diversity jurisdiction, that “a limited [liability 

company’s] citizenship for diversity purposes can be determined only by reference 

to all of the entity's members”).    

 

15. Based on the foregoing, CAFA’s minimal diversity requirement is 

satisfied because Plaintiff purports to be a member of the putative class he seeks to 

represent and is a citizen of a state that is different from at least one Defendant. 

 

THE AMOUNT IN CONTROVERSY EXCEEDS $5,000,000.00 

 

16. Defendants allege based on the following calculations that the amount 

in controversy exceeds $5,000,000.00 only for the purpose of establishing subject 

matter jurisdiction under CAFA.  Defendants’ allegations and calculations are not 

admissions of liability or damages with respect to any aspect of this case, or to the 

proper legal test(s) applicable to Plaintiff’s allegations, or whether a class action is 

proper.1 

 

17. A removing defendant’s notice of removal need only contain plausible 

allegations to demonstrate the amount in controversy.  Evidentiary submissions are 

not required unless and until the removing defendant’s allegations are contested by 

                                                 

1 See LaCrosse v. Knight Truck and Trailer Sales, LLC, 775 F.3d 1200, 1203 
(9th Cir. 2015), quoting Ibarra v. Manheim Investments, Inc., 775 F.3d 1193, 1198 
n. 1 (9th Cir. 2015) (“‘Even when defendants have persuaded a court upon a CAFA 
removal that the amount in controversy exceeds $5 million, they are still free to 
challenge the actual amount of damages in subsequent proceedings and trial.’”). 
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the plaintiff or questioned by the court: 

In sum, as specified in 1446(a), a defendant’s notice of removal need 
include only a plausible allegation that the amount in controversy 
exceeds the jurisdictional threshold.  Evidence establishing the amount 
is required by 1446(c)(2)(B) only when the plaintiff contests, or the 
court questions, the defendant’s allegation. 

Dart Cherokee, 135 S.Ct. at 554. 

 

18. This standard applies to complaints like the Complaint here, which 

affirmatively state that the amount in controversy does not exceed $5 million: 

When plaintiffs favor state court and have prepared a complaint that … 
affirmatively states that the amount in controversy does not exceed $5 
million, the Supreme Court has said that a defendant can establish the 
amount in controversy by an unchallenged, plausible assertion of the 
amount in controversy in its notice of removal. 

Ibarra, 775 F.3d at 1197-98 (citing Dart Cherokee, 135 S.Ct. at 554-55). 

 

19. The plaintiff’s complaint is a court’s “first source of reference in 

determining the amount in controversy.”  LaCrosse, 775 F.3d at 1202 (citing St. 

Paul Mercury Indem. Co. v. Red Cab Co., 303 U.S. 283, 289 (1938)).  The ultimate 

inquiry is what amount is put “in controversy” by Plaintiff’s Complaint, not what a 

court or jury might later determine to be the actual amount of damages, if any.2 

 

 

                                                 

2 See Ibarra, 775 F.3d at 1198 n. 1, citing Sparta Surgical Corp. v. Nat’l 
Ass’n of Sec. Dealers, Inc., 159 F.3d 1209, 1213 (9th Cir. 1998) (defendants “are 
not stipulating to damages suffered” in a removal petition, “but only estimating the 
damages that are in controversy,” because “jurisdiction must be analyzed on the 
basis of pleadings filed at the time of removal”); St. Paul Mercury, 303 U.S. at 291 
(“the status of the case as disclosed by the complaint is controlling in the case of a 
removal”); Scherer v. Equitable Life Assurance Soc’y of the United States, 347 F.3d 
394, 399 (2d Cir. 2003) (the “‘amount in controversy’ … for jurisdictional purposes, 
[is] the sum put in controversy by the plaintiff’s complaint”); Wilder v. Bank of 
America, 2014 U.S. Dist. LEXIS 168932, *4 (C.D. Cal. Dec. 5, 2014) (citing cases 
holding that in measuring the amount in controversy, the court assumes that a jury 
will return a verdict on all claims asserted in the complaint, and that the ultimate 
inquiry is what the complaint alleges, not what the defendant might actually owe). 
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20. Furthermore, as recently confirmed by the Ninth Circuit in Chavez v. 

JPMorgan Chase & Co., 888 F.3d 413, 414-15, 417-18 (9th Cir. 2018), “the amount 

in controversy is not limited to damages incurred prior to removal…[r]ather, the 

amount in controversy is determined by the complaint operative at the time of 

removal and encompasses all relief a court may grant on that complaint if the 

plaintiff is victorious.”  Accordingly, the amount in controversy may include all 

relief available to Plaintiff through the end of trial. 

 

21. Plaintiff purports to bring the California state law claims alleged in this 

action as a class action, and seeks class certification on behalf of the following 

Proposed Class:  

“All persons who worked in California who worked for Defendant[s] 
as a non-exempt employee and worked a shift greater than or equal to 
ten hours at any time since the four years before the filing of this 
case.” 

See Exh. A (Complaint), ¶ 20. 

 

Size Of Proposed Class 

 

22. According to the Complaint, the Proposed Class is “so numerous that 

individual joinder of all members is impractical under the circumstances of this 

case.  While the exact number of class members is unknown to Plaintiff at this time, 

Plaintiff is informed and believes the Class consists of over 100 individuals.  

Individual joinder of class members is also impracticable.”  See Exh. A (Complaint), 

¶ 23.  Indeed, there are more than 100 current or former employees who are 

ostensibly are within the definition of Plaintiff’s Proposed Class, as Defendants 

presently understand it.  Therefore, the aggregate membership of the proposed class 

is at least 100 as required under CAFA.  See 28 U.S.C. § 1332(d)(5)(B). 
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CAFA Amount In Controversy 

 

23. The claims of the individual members in a “class action” are aggregated 

to determine if the amount in controversy exceeds the sum or value of $5 million.  

See 28 U.S.C. §§ 1332(d)(6), (11).  In addition, Congress intended for federal 

jurisdiction to be appropriate under CAFA “if the value of the matter in litigation 

exceeds $5,000,000 either from the viewpoint of the plaintiff or the viewpoint of the 

defendant, and regardless of the type of relief sought (e.g., damages, injunctive 

relief, or declaratory relief).”  Senate Judiciary Committee Report, S. Rep. 109-14, 

at 42.  Moreover, the Senate Judiciary Committee’s Report on the final version of 

CAFA makes clear that any doubts regarding the maintenance of interstate class 

actions in state or federal court should be resolved in favor of federal jurisdiction.3 

 

24. Plaintiff does not seek a specific dollar amount of recovery in his 

Complaint.  However, a defendant may remove a suit to a federal court 

notwithstanding the failure of a plaintiff to plead a specific dollar amount in 

controversy.  To that end, a defendant’s notice of removal need include only a 

plausible allegation that the amount in controversy exceeds the jurisdictional 

threshold, and a defendant’s allegations regarding federal court jurisdiction must be 

accepted as true unless and until otherwise contested by a plaintiff.  See Dart 

Cherokee, 135 S.Ct. at 554.   

 
 

                                                 

3 S. Rep. 109-14, at 42-43 (“[I]f a federal court is uncertain about whether ‘all 
matters in controversy’ in a purported class action ‘do not in the aggregate exceed 
the sum or value of $5,000,000, the court should err in favor of exercising 
jurisdiction over the case . . . Overall, new section 1332(d) is intended to expand 
substantially federal court jurisdiction over class actions.  Its provisions should be 
read broadly, with a strong preference that interstate class actions should be heard in 
a federal court if properly removed by any defendant.”). 
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25. Plaintiff’s Complaint alleges that Defendants “regularly schedule 

[their] non-exempt employees to work 12 hour shifts” but their “policy is to only 

permit each employee to take one meal break and two ten-minute rest breaks during 

his or her scheduled shift, even though a 12-hour shift requires two (2) meal breaks 

and three (3) rest breaks.”  See Exh. A (Complaint), ¶¶ 9-10.  Plaintiff also alleges 

that Defendants’ “policy and practice is to only allow Plaintiff and other employees 

to take one off-duty meal break if their shifts exceeded ten (10) hours, which was 

customary.”  Id. at ¶ 11.  The Complaint further alleges that “[b]ased on the policies 

and practices set forth above, Defendant[s] failed to provide Plaintiff and non-

exempt employees with proper wage statements in violation of Labor Code § 226” 

and “did not pay all final wages owed to terminated non-exempt [employees] under 

the Labor Code § 203.”   

 

26. Plaintiff seeks to recover on behalf of himself and the putative class 

members he seeks to represent, inter alia, “wages and penalties for…lost meal 

breaks,” “additional pay for missed rest periods,” “restitution and disgorgement of 

owed wages,” “statutory damages and penalties,” “general damages in the form of 

owed wages,” and “costs and attorneys’ fees.”  Id. at ¶¶ 32, 38, 41, 44, 53 and 

Prayer for Relief ¶¶ D-H.  Assuming for purposes of removal only that the 

allegations of Plaintiff’s Complaint regarding his theories of liability are true but 

without any type of express or implied admission that any such liability in fact 

exists, the amount in controversy on Plaintiff’s claims alleged in this action is 

plausibly estimated to exceed $5 million.      

 
27. Defendants’ payroll, operational and employment data for the putative 

class members (“PCMs”) comprised of California-based non-exempt employees 
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who were employed from October 29, 2014 through April 19, 20184 was used to 

determine the CAFA amount in controversy for purposes of this Notice of Removal, 

and that voluminous data can be summarized as follows:  

 The PCMs worked an aggregate of 210,617 days during the time period from 
October 29, 2014 through April 19, 2018; 

 The PCMs were paid an average regular hourly rate of $19.86 during the 
time period from October 29, 2014 through April 19, 2018; 

 The employment of 203 PCMs terminated during the time period from 
October 29, 2015 through April 19, 2018; 

 The PCMs were paid an average effective hourly rate of $21.50 during the 
time period from October 29, 2015 through April 19, 2018; 

 From October 29, 2017 through April 19, 2018, 315 PCMs were employed 
and 5,769 itemized wage statements were issued to them; 

First And Fifth Causes of Action for Failure to Provide Required Meal Breaks 

 

28. Plaintiff’s First Cause of Action alleges that “Defendant[s] failed to 

provide lawful meal breaks” and “Defendant[s] ha[ve] a company-wide policy of 

prohibiting employees from taking off-duty breaks because employees are not 

relieved of all duties during breaks.”  Id. at ¶¶ 30-31.  For this cause of action, 

Plaintiff seeks one additional hour of pay for himself and each putative class 

member at each employee’s regular rate for each day that the ostensibly required 

meal break was not provided.  Id. at ¶¶ 32.  Plaintiff’s Fifth Cause of Action seeks 

                                                 

4 Although the amount in controversy may include all relief available to 
Plaintiff through the end of trial, and the Complaint was filed on October 29, 2018, 
Defendants conservatively utilize only the truncated period to April 19, 2018 for the 
amount in controversy calculations for purposes of this Notice of Removal. 
Defendants expressly reserve and do not waive their right to amend this Notice of 
Removal and/or offer evidence pertaining to the proposed class period to establish 
the amounts in controversy related to Plaintiff’s claims against Defendants and/or in 
supporting the Court’s jurisdiction over this action under CAFA or otherwise.  
Additionally, Defendants assume that the proposed class is as defined by Plaintiff in 
the Complaint for purposes of this Notice of Removal only, but expressly reserve 
and do not waive their position that the proposed class definition is improper and/or 
cannot be certified.  
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“restitution” of the same payments under the California Unfair Competition Law 

(“UCL”).  Id. at ¶¶ 47-49, 53.  This claim is subject to a four-year statute of 

limitations. 

 

29. Based on Plaintiff’s allegations that the putative class members 

“regularly” work 12 hour shifts but Defendants “policy is to only permit 

[PCMs]…to take one meal break…, even though a 12-hour shift requires two (2) 

meal breaks,” and that Defendants “policy and practice is to only allow Plaintiff and 

[the PCMs] to take one off-duty meal break even if their shifts exceeded ten (10) 

hours, which was customary,” Defendants reasonably assume for purposes of 

removal that each of the PCMs will claim to have not been provided and/or paid for 

at least one compliant meal break for each day they worked for Defendants.  

Therefore, based on the data set forth above, Defendants conservatively calculate 

the total amount in controversy on Plaintiff’s putative class claims for meal break 

violations for the truncated time period from April 19, 2014 through April 19, 

2018 to be at least $4,182,853.62, as follows: 

10/29/2014 – 4/19/2018  

Days Worked x Average Regular Hourly Rate = Amount in 
Controversy 

210,617 $19.86 $4,182,853.625 
 

30. Accordingly, based on the foregoing. Defendants calculate the total 

amount in controversy with respect to Plaintiff’s claims for meal break violations to 

be at least $4,182,853.62. 

                                                 

5 Based on the unqualified allegations of meal break violations, it is 
reasonable for Defendants to assume that the PCMs experienced meal break 
violations every day they worked.  But, even assuming that PCMs experienced meal 
break violations on only half the days they worked (i.e., only $2,091,426.81 
[$4,182,853.62 ÷ 2] is in controversy on the meal break violation claims), the CAFA 
AIC requirement is still satisfied as discussed post. 
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Second And Fifth Causes of Action for  

Failure to Provide Required Rest Periods 

 

31. Plaintiff’s Second Cause of Action alleges that “Defendant[s] failed to 

provide duty-free rest periods,” “Defendant[s’] policy and practice is to require 

employees to remain on-duty during their rest breaks,” and “[e]mployees are never 

relieved of all duties during any breaks therefore employees also are not permitted 

to take off-duty rest breaks during a shift.”  Id. at ¶¶ 35-37 (emph. added).  For this 

cause of action, Plaintiff seeks one additional hour of pay for himself and each 

putative class member at each employee’s regular rate for each day that the 

ostensibly required rest period was not provided.  Id. at ¶¶ 38.  Plaintiff’s Fifth 

Cause of Action seeks “restitution” of the same payments under the California 

Unfair Competition Law (“UCL”).  Id. at ¶¶ 47-49, 53.  This claim is subject to a 

four-year statute of limitations. 

 

32. Based on Plaintiff’s allegations that Plaintiff and the PCMs were 

“never relieved of all duties during any breaks” and that they “regularly” work 12 

hour shifts, Defendants reasonably assume for purposes of removal that each of the 

PCMs will claim to have not been provided and/or paid for at least one compliant 

rest break for each day they worked for Defendants.  Therefore, based on the data 

set forth above, Defendants conservatively calculate the total amount in controversy 

on Plaintiff’s putative class claims for rest break violations for the truncated time 

period from April 19, 2014 through April 19, 2018 to be at least $4,182,853.62, as 

follows: 

Case 3:18-cv-02701-BEN-MSB   Document 1   Filed 11/29/18   PageID.13   Page 13 of 38



 

109951299.3 14 
NOTICE OF REMOVAL OF CIVIL ACTION FROM STATE COURT 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

10/29/2014 – 4/19/2018  

Days Worked x Average Regular Hourly Rate = Amount in 
Controversy 

210,617 $19.86 $ 4,182,853.626 
 

33. Accordingly, based on the foregoing, Defendant calculates the total 

amount in controversy with respect to Plaintiff’s claims for rest break violations to 

be at least $4,182,853.62. 

 

Third Cause of Action for Failure to Provide Final Wages 

 

34. Plaintiff’s Third Cause of Action alleges that Defendants willfully 

failed to pay all terminated employees their wages upon termination.  See Exh. A 

(Complaint), ¶ 40.  Plaintiff seeks recovery of statutory waiting time penalties under 

Cal. Labor Code §§ 201-203, in a sum equal to the wages of each terminated or 

resigning employee from the due date thereof and for thirty days thereafter.  Id. at ¶¶ 

40-41.  This claim is subject to a three-year statute of limitations. 

 

35. As set forth above, 203 PCMs left their employment with Defendants 

during the truncated period beginning three years prior to the filing the Complaint in 

this action and April 19, 2018, and the PCMs’ average effective hourly rate during 

that time period was $21.50.  Additionally, while, as set forth above, Plaintiff 

alleges that the PCMs “regularly” worked an average of 12 hours per day, for 

                                                 

6 Like the meal break violation claims, based on Plaintiff’s unqualified 
allegations of rest break violations, it is reasonable for Defendants to assume that the 
PCMs experienced rest break violations every day they worked.  But, even assuming 
that PCMs experienced rest break violations on only half the days they worked (i.e., 
only $2,091,426.81 [$4,182,853.62 ÷ 2] is in controversy on the rest break violation 
claims), the CAFA AIC requirement is still satisfied as discussed post. 
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purposes of removal Defendants utilize a conservative 8-hour workday.7  

Accordingly, the amount in controversy on Plaintiff’s Third Cause of Action for 

statutory waiting time penalties is $1,047,480.008 (203 PCMs x [$21.50 per hour 

average hourly rate x 8 hours per day x 30 days]). 

 

Fourth Cause of Action for  Failure to  

Furnish Timely and Accurate Wage Statements 

 

36. Plaintiff’s Fourth Cause of Action alleges that Defendants 

“knowingly and intentionally failed to furnish and continue to knowingly and 

intentionally fail to furnish Plaintiff and the Class with accurate itemized statements, 

as a required by California Labor Code § 226(a).”  See Exh. A (Complaint), ¶ 44.  

On that basis, Plaintiff seeks to recover the “amount provided by California Labor 

Code § 226” for the proposed class which, pursuant to Cal. Lab. Code § 226(e) 

(“Section 226(e)”), is an amount equal to fifty dollars ($50) per employee for the 

initial pay period in which a violation occurs and one hundred dollars ($100) per 

employee for each violation in a subsequent period, up to a statutory maximum of 

$4,000 per employee.  See id. at ¶ 44; Cal. Lab. Code § 226(e).  This claim is 

subject to a one-year statute of limitations. 

 

37. Plaintiff’s inaccurate wage statement claim is expressly tied to his 

claims for meal and rest break violations which, as discussed above, are reasonably 

                                                 

7 If challenged, Defendants expressly reserve and do not waive their right to 
supplement and/or amend their removal submissions to rely on other, higher, 
reasonable assumptions and/or estimates in calculating the amount in controversy. 

8 Defendants’ waiting time penalty AIC assumptions and calculation are 
reasonable based on the allegations in the Complaint.  But, even assuming that only 
half the PCMs were entitled to waiting time penalties (i.e., only $523,740.00 
[$1,047,480.00 ÷ 2] is in controversy on this claim), the CAFA AIC requirement is 
still satisfied as discussed post. 
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interpreted to allege one meal break violation and one rest break violation by the 

PCMs on each day they worked.  See Exh. A (Complaint), ¶ 13.    Thus, Defendants 

reasonably assume for purposes of removal that the PCMs were never provided 

accurate wage statements for any pay period.  Accordingly, based on the data set 

forth above, the amount in controversy on Plaintiff’s Fourth Cause of Action for 

inaccurate wage statement penalties is $561,150.00 9 calculated as follows: 

[(315 PCMs x 1 initial wage statement) = 315 initial wage statements] x $50 

= $15,750 

[(5,769 – 315 initial wage statements) = 5,454 subsequent wage statements] x 

$100 = $545,400 

38. $15,750 initial wage statement penalties + $545,400 subsequent wage 

statement penalties = $561,150 total penalties (or $1,781.43 per PCM) 

 

Statutory Attorneys’ Fees 

 

39. Plaintiff also seeks statutory attorneys’ fees in connection with all of 

his causes of action in the Complaint.  See Exh. A (Complaint), ¶¶ 32, 38, 41, 43, 

and Prayer for Relief at ¶ H.  In the Ninth Circuit, when attorneys’ fees are 

authorized by statute, they are appropriately part of the calculation of the “amount in 

controversy” for purposes of removal.  Chavez, supra, F.3d at 416; Kroske v. U.S. 

Bank Corp., 432 F.3d 976, 980 (9th Cir. 2005); Johnson v. America Online, Inc., 

280 F.Supp.2d 1018 (N.D. Cal. 2003); Galt G/S v. JSS Scandinavia, 142 F.3d 1150, 

1155-56 (9th Cir. 1998) (“[W]here an underlying statute authorizes an award of 

attorneys’ fees, either with mandatory or discretionary language, such fees may be 

                                                 

9 Defendants’ wage statement violation AIC assumptions and calculation are 
reasonable based on the allegations in the Complaint.  But, even assuming that only 
half of the PCMs’ wage statements were inaccurate (i.e., only $280,575.00 
[$561,150.00 ÷ 2] is in controversy on this claim), the CAFA AIC requirement is 
still satisfied as discussed post. 
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included in the amount in controversy.”).  Where, as here, a common fund recovery 

potentially is sought, the Ninth Circuit uses a benchmark rate of 25% of the 

potential award as an estimate for attorneys’ fees.  See, e.g., Hanlon v. Chrysler 

Corp., 150 F.3d 1011, 1029 (9th Cir. 1998) (“This circuit has established 25% … as 

a benchmark award for attorney fees.”); Glass v. UBS Fin. Servs., 331 Fed.Appx. 

452, 457 (9th Cir. 2009).  Utilizing the 25% benchmark for attorneys’ fees used in 

the Ninth Circuit, Defendants calculate the amount in controversy on Plaintiff’s 

statutory attorneys’ fees claim to be $2,493,584.3110 [($4,182,853.62 + 

$4,182,853.62 + $1,047,480.00 + $561,150.00) x 25%]. 

 

40. Based on the foregoing calculations, which are based on only a limited 

portion of the putative class period, the amount in controversy for the putative 

class action claims of the proposed classes Plaintiff seeks to represent, exclusive of 

interest and costs, is conservatively calculated to be at least $12,467,921.55, which 

exceeds the $5 million jurisdictional threshold under CAFA: 

                                                 

10 If the even more conservative meal break, rest break, waiting time penalty, 
and wage statements violation AICs set forth in footnotes 5, 6, 8, and 9, supra, are 
used, the attorneys’ fees AIC is $1,246,792.16 [($2,091,426.81 + $2,091,426.81 +  
$523,740.00 + $280,575.00) x .25].  Regardless of which set of AIC calculations is 
used, Defendants’ calculation based on only the AIC on the underlying claims 
through April 19, 2018 renders it conservative since attorneys’ fees through the 
resolution of this action at trial can properly be included and considered to 
determine if the jurisdictional AIC is satisfied.  See Chavez, supra, 888 F.3d 413 at 
414-15, 417-18. 
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Cause of Action / Claim Amount in Controversy 

Meal Break Violations 
(First and Fifth Causes of Action) 

$4,182,853.62  

Rest Break Violations 
(Second and Fifth Causes of Action) 

$4,182,853.62  

Waiting Time Penalties 
(Third Cause of Action) 

$1,047,480.00 

Inaccurate Wage Statement Penalties 
 (Fourth Cause of Action) 

$561,150.00 

Statutory Attorneys’ Fees 
(25%) 

$2,493,584.31 

TOTAL AMOUNT IN CONTROVERSY: $12,467,921.5511 

41. Accordingly, this Court has original jurisdiction in this action under 28 

U.S.C. § 1332 because CAFA permits removal of a class action where, as here: (1) 

there is minimal diversity of citizenship between the parties; (2) the membership of 

all proposed plaintiff classes in the aggregate is at least 100; and (3) the amount in 

controversy exceeds $5 million. 

 

                                                 

11 Defendants’ amount in controversy is conservative and underestimated 
because it does not “encompass[] all relief a court may grant on that complaint if the 
plaintiff is victorious” given that it is only calculated through April 19, 2018 as 
opposed to through the resolution of this action at trial (or even the filing of the 
Complaint on October 29, 2018).  See Chavez, supra, 888 F.3d 413 at 414-15, 417-
18.  Moreover, if the even more conservative meal break, rest break, waiting time 
penalty,  wage statement violations and waiting time penalties AICs are utilized, and 
the even more conservative attorneys’ fees AIC, as set forth in footnotes 5, 6, 8, 9, 
and 10, supra, are utilized, the CAFA AIC requirement is still satisfied 
($2,091,426.81 + $2,091,426.81 +  $523,740.00 + $280,575.00 + $1,246,792.16  = 
$6,233,960.78). 
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VENUE 

 

42. As the State Court Action is now pending in San Diego County, 

California, Defendants are entitled, pursuant to 28 U.S.C. § 1441(a), to remove this 

action to the United States District Court for the Southern District of California, 

without waiver or limitation of their right to seek transfer of this action to another 

district pursuant to applicable law. 

 

43. Nothing in this Notice of Removal is intended or should be construed 

as any type of express or implied admission by Defendants of any fact, of the 

validity or merits of any of Plaintiff’s claims, causes of action, and allegations, or of 

any liability for the same, all of which are hereby expressly denied, or as any type of 

express or implied waiver or limitation of any of Defendants’ rights, claims, 

remedies, and defenses in connection with this action, all of which are hereby fully 

and expressly reserved.  Further, Defendants expressly reserve their right to amend 

or supplement this Notice of Removal and the evidence in support thereof to the 

fullest extent permitted by applicable law. 

 
44. WHEREFORE, Defendants respectfully request that the above-

captioned action now pending in the State Court be removed to this United States 

District Court. 

 

DATED:  November 29, 2018 MCGUIREWOODS LLP 

 By:          /s/ Matthew C. Kane 
  Matthew C. Kane 

 Sylvia J. Kim 
 Sean M. Sullivan 
 
Attorneys for Defendants  
BORAL INDUSTRIES INC. and  
BORAL ROOFING LLC 
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PROOF OF SERVICE 

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES 

I am employed in the County of Los Angeles, State of California.  I am over the age of 
eighteen years and not a party to the within action; my business address is 1800 Century Park 
East, 8th Floor, Los Angeles, CA 90067. 

On November 29, 2018, I served the following document described as DEFENDANTS’ 
NOTICE OF REMOVAL OF CIVIL ACTION FROM STATE COURT on the interested 
parties in this action by placing true copies thereof enclosed in sealed envelopes addressed as 
follows: 

 
Alisa A. Martin 
AMARTIN LAW, PC 
600 West Broadway, Suite 700 
San Diego, CA 92101 
 

Lindsay C. David 
BRENNAN & DAVID LAW GROUP 
2888 Loker Avenue East, Suite 302 
Carlsbad, California 92010 
 

 BY MAIL:  I am “readily familiar” with the firm’s practice of collection and processing 
correspondence for mailing with the United States Postal Service.  Under that practice, it 
would be deposited with the United States Postal Service that same day in the ordinary 
course of business.  Such envelope(s) were placed for collection and mailing with postage 
thereon fully prepaid at Los Angeles, CA, on that same day following ordinary business 
practices.  (C.C.P. § 1013 (a) and 1013a(3)) 

 BY FACSIMILE:  At approximately _____, I caused said document(s) to be transmitted 
by facsimile pursuant to Rule 2008 of the California Rules of Court.  The telephone 
number of the sending facsimile machine was 310.315.8210.  The name(s) and facsimile 
machine telephone number(s) of the person(s) served are set forth in the service list.  The 
document was transmitted by facsimile transmission, and the sending facsimile machine 
properly issued a transmission report confirming that the transmission was complete and 
without error. 

 BY OVERNIGHT DELIVERY:  I deposited such document(s) in a box or other facility 
regularly maintained by the overnight service carrier, or delivered such document(s) to a 
courier or driver authorized by the overnight service carrier to receive documents, in an 
envelope or package designated by the overnight service carrier with delivery fees paid or 
provided for, addressed to the person(s) served hereunder.  (C.C.P. § 1013(d)(e)) 

 BY PERSONAL SERVICE:  I caused such envelope(s) to be delivered the addressee(s).  
(C.C.P. § 1011) 

I declare that I am employed in the office of a member of the bar of this Court at whose 
direction the service was made. 

Executed on November 29, 2018, at Los Angeles, CA. 
 
 

___________________________________________ 
Matthew Whitney 
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ELECTRONICALLY FILED 
Superior Court of CaBforrua, 

County of San Diego 

10/29/2018 at D4;1S:41 PM 
Clerk of the Superior Court 

By Unda Sheffa, Deputy Clerk 

1 Altsa A. Martin, State Bar No. 224037 
AMARTIN LAW, PC 

2 600 West Broadway, Suite 700 
San Diego, CA 9210] 

3 Telephone: (619) 308-6880 
Facsimile: (619) 308-6881 

Lindsay C. David, State Bar No. 283267 
5 BRENNAN & DAVID LAW GROUP 

2888 Loker Avenue East, Suitp 302 
6 Carlsbad, Califomi a 92010 

Telephone: 760-730-9408 
7 Facsimile: 760-888-3575 

4 

Attorneys for Plaintiff and the Class 8 

9 

10 
SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO 11 

12 

CASE NO.: 37-2D18-00054773-CU-OE-CTL 13 RYAN BISHOP, on behalf of himself and all 
others similarly situated. 

14 CLASS ACTION Plaintiff, 
15 COMPLAINT FOR: y 

16 1. FAILURE TO PROVIDE MEAL BREAKS 
2. FAILURE TO PROVIDE REST BREAKS 
3. FAILURE TO PAY FINAL WAGES 
4. FAILURE TO PROVIDE TIMELY AND 

ACCURATE WAGE STATEMENTS 
5. UNFAIR BUSINESS PRACTICES 

BORAL INDUSTRIES, INC, a California 
Corporation, BORAL ROOFING, LLC, a 17 
Delaware Limited Liability Corporation, and 
DOES 1-10 18 

Defendants. 19 
(DEMAND FOR JURY TRIAL] 20 

1. 21 

NATURE OF ACTION 22 

1. Based on personal knowledge, information and belief, plaintiff Ryan Bishop, a 

non-exempt employee, brings this putative class action, on behalf of himself and all other 

similarly situated non-exempt employees, against his employer BORAL INC. for numerous 

wage and hour violations, including: (1) failing to provide meal breaks; (2) failing to provide rest 

breaks; (3) failing to pay final wages; and (3) failing to provide timely and accurate wage 

statements. . 

23 

24 

25 

26 

27 

28 

COMPLAINT 

Exhibit A

Exhibit A
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II. 1 

JURISDICTION AND VENUE 2 

2. The San Diego Superior Court has jurisdiction over Plaintiffs and the Class* 

4 claims for premium wages for missed breaks, unpaid final wages, and inaccurate wage 

5 statements under the California Labor Code, as well as for injunctive relief and restitution of 

6 wages and ill-gotten benefits arising from Defendant's unlawful business practices under 

7 Business & Professions Code §§ 17203 and 17204, because: (1) Plaintiffs individual claims do 

8 not exceed the jurisdictional limit of $75,000; (2) the Class* claims as a whole do not exceed the 

9 jurisdictional limit of $5,000,000; and (3) no federal claims or questions are being disputed, 

10 precluding federal jurisdiction. Thus, Defendant is within this Court's jurisdiction. 

3. Venue is proper under Code of Civil ProcedUte § 395(a) because Defendant 

12 operates throughout California, including San Diego, and employed, and continues to employ 

13 numerous putative class members in San Diego during the class period. 

3 

11 

m. 14 

PARTIES 15 

16 Plaintiff 

Ryan Bishop (hereafter "Plaintiff*) resides in San Diego County, California. 

Plaintiff commenced employment with Defendant in April 2018 as a non-exempt employee in 

Defendants manufacturing factory. Defendant terminated Bishop in May 2018. 

Defendants 

Bora! Industries, Inc. is a California corporation that does business in California with its 

principal place of business in Georgia. Bora! Roofing, LLC is a Delaware limited liability 

corporation that does business in California with principal place of business in Irvine, California. 

Boral Industries Inc. and Boral Roofing LLC are collectively referred to as Defendant throughout 

this complaint. Defendant employs individuals in California and throughout the United States. 

Defendant's alleged acts were authorized, directed or accomplished by its agents, officers, 

employees or representatives, while actively engaged in the operation and management of its 

business. 
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1 DOE Defendants 

S. Plaintiff is ignorant about defendants* true names sued as DOES 1 through 10, 

3 inclusive, and their wrongful conduct, and therefore sues these defendants by fictitious names. 

4 Plaintiff will seek Court leave to amend this complaint to allege their true names and capacities 

5 when ascertained. Plaintiff alleges on information and belief that at all relevant times, DOES 1

6 10, inclusive, were agents, servants, employees, representatives, partners, and related or affiliated 

7 entities of Defendant, and in doing the things hereinafter mentioned, were acting in the course 

8 and scope of their agency, employment, or retention with defendants* permission, consent, 

9 authority and ratification 

Defendants* Aiding and Abetting. Agency* Joint and Alter Eeo Relationship 

* 6. Plaintiff alleges on information and belief that the named and DOE'defendants 

12 were: (1) acting as express agents, implied agents, ostensible agents, servants, partners, and/or 

13 employees of each other; (2) acting within the scope of and pursuant to such agency and 

14 employment, and with the full knowledge, consent, permission, approval and ratification, either 

15 express or implied, of each of the other defendants and benefited from the actions of every other 

16 defendant, thereby adopting such conduct and actions as their own; (3) acting as each other's 

17 alter egos; and (4) aiding and abetting and offering substantial assistance to each other in the 

18 commission of the alleged wrongful acts. 

2 

10 

11 

IV. 19 

FACTUAL BACKGROUND 20 

Defendant's Business 21 

7. Defendant is an international building products and construction materials group. 

8. Defendant employs non-exempt, employees nation-wide to work in its 

manufacturing factories. 

Defendant Does Not Provide Employees Meal and Rest Breaks 

9. Defendant regularly schedules its non-exempt employees to work 12 hour shifts. 

10. However, Defendant's policy is to only permit each employee to take one meal 

break and two ten-minute rest breaks during his or her scheduled shift, even though a 12-hour 

22 

23 

24 

25 

26 

27 

28' 
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Exhibit A
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I shift requires two (2) meal breaks and three (3) rest breaks. 

11. Plaintiff is informed and believes that Defendant has not received an exemption 

3 from providing off-duty meal and rest breaks to employees, yet its policy and practice is to only 

4 allow Plaintiff and other employees to take one off-duty meal break even if their shifts exceeded 

5 ten (10) hours, which was customary. 

12. Further, Defendant failed to provide Plaintiff and other employees with any 

7 compensation for the missed meal and rest breaks. 

Defendant's Practices Resulted in Improper Wage Statements And Unpaid Final 

2 

6 

8 

9 Wages 

13. Based on the policies and practices set forth above. Defendant failed to provide 

Plaintiff and non-exempt employees with proper wage statements in violation of Labor Code § 

10 

n 
226. 12 

14. Defendant did not pay all final wages owed to terminated non-exempt under the 13 

Labor Code § 203. 14 

PlaintilTs Facts 15 

1S. Plaintiff began working for Defendant as a non-exempt hourly employee on April 16 

12,2018. 17 

16. After his employment commenced. Plaintiff complained that he was not receiving 

his second meal break, even though he was scheduled to work 12-hour shifts. Defendant 

responded by telling Plaintiff he was only allowed to take one meal break per 12-hour shift. 

17. On or around May 4,2018, Plaintiff took a second meal break. 

18 

19 

20 

21 

18. On May S, 2018, Defendant Terminated Plaintiff. 22 

The paycheck Plaintiff received after his termination did not include the 

compensation owed to him as outlined in the preceding paragraphs. 

23 19. 

24 

VI. 25 

CLASS ALLEGATIONS 26 

20. Class A; Plaintiff brings this action on behalf of himself and an ascertainable 

statewide Class consisting of: 

27 

28 

COMPLAINT 

Exhibit A

Exhibit A
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1 All persons who worked in California who worked for Defendant 
as a non-exempt employee and worked a shift greater than or equal 
to ten hours at any time since four years before the filing of this 
case. 

21. Ascertainable Class: The Class is ascertainable in that each member can be 

identified using infoimation contained in Defendant's payroll, scheduling and personnel records. 

22. Common Questions of Law or Fact Predominate: There is a well-defined 

community of interest in the questions of law and fact affecting the class. The questions of law 

and fact common to the Class predominate over questions that may affect individual class 

members. These questions of law and fact include, but are not limited to, the following: 

a. Whether Defendant provided lawful rest breaks; 

b. Whether Defendant provided lawful meal breaks; 

c. Whether Defendant paid final wages; 

d. Whether Defendant furnished untimely and inaccurate wage statements; 

e. Whether Defendant engaged in unfair and unlawful business practices. 

23. Numerosity: The Class is so numerous that the individual joinder of all members is 

impractical under the circumstances of this case. While the exact number of class members is 

unknown to Plaintiff at this time. Plaintiff is informed and believes the Class consists of over 100 

individuals. Individual joinder of class members is also impracticable. 

24. Typicality: Plaintiff, like the class members, worked for Defendant during the class 

period as a non-exempt employee and was subjected to Defendant's wrongful conduct as set 

forth above. For instance. Plaintiff routinely was deprived of the opportunity to take lawful 

breaks, was not provided final wages, and was not provided accurate wage statements. Plaintiff 

and the Class suffered the same injuries. 

25. Adequacy: Plaintiff will fairly and adequately represent and protect the Class* 

interest in that he has no disabling conflicts of interest that would be antagonistic to those of the 

other class members. Plaintiff seeks no relief that is antagonistic or adverse to the Class and the 

infringement of the rights and the damages she suffered are typical of all other class members. 

Plaintiff retained competent counsel, experienced in class action litigation and employment law, 

and intends to prosecute this action vigorously. 
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26. Superiority: The class action format is a particularly efficient and appropriate 

2 procedure to afford relief to Plaintiff and the class members because: 

a. The individual amounts of damages involved, while not insubstantial, are such 

that individual actions or other individual remedies are impracticable and 

litigating individual actions would be too costly; 

b. This case essentially involves a single employer and a large number of 

individual employees with many relatively small claims with common issues 

of law and fact; 

c. If each Class member was required to file an individual lawsuit. Defendant 

would gain an unconscionable advantage since it would be able to exploit and 

overwhelm each Class member's limited resources with their vastly superior 

financial and legal resources; 

d. The costs of individual suits could unreasonably consume the amounts that 

would be recovered; 

e. Requiring each Class member to pursue an individual remedy would also 

discourage the assertion of lawful claims by employees who would be 

disinclined to pursue an action against their present and/or former employer 

for an appreciable and justifiable fear of retaliation and permanent damage to 

their immediate and/or future employment; 

f. Proof of a common business practice or factual pattern which Plaintiff 

experienced is representative of that experienced by the Class and will 

establish the right of each of the members to recover on the causes of action 

1 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

alleged; and 23 

g. Individual actions would create a risk of inconsistent results and would be 

unnecessary and duplicative of this litigation. 

27. Notice: Notice to the class members may be made by first-class mail addressed to all 

persons who have been individually identified by Defendant through access to its payroll and 

personnel records. Alternatively, if Defendant cannot produce certain class members* names and 

24 

25 

26 

27 
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1 addresses, those class members may be notified by publication in the appropriate media outlets, 

2 and by posting notices in Defendant's places of business in the State of California. 

FIRST CAUSE OF ACTION 3 
Failure to Provide Required Meal Periods 

4 
28. Plaintiff incorporates every preceding paragraph as if fully set forth herein. 

29. Defendant is required to provide their employees with duly free meal breaks under 
5 

6 
IWC Order No. 4-2001 and Labor Code §§ 200,500,512,11198, among other sections. 

30. Defendant failed to provide lawful meat breaks. 
7 

There are no valid legal or 

applicable exceptions to the meal break requirement that would otherwise allow Defendant to 

avoid providing regular meal breaks. 

31. As described in detail above. Defendant has a company-wide policy of prohibiting 

employees from taking off-duty breaks because employees are not relieved of all duties during 

8 

9 

10 

11 

12 
breaks. 

13 
32. California Labor Code § 226.7(b) provides for one hour of additional pay at the 

employee's regular pay rate for each meal period that is not provided. Plaintiff and the Class 

demand all applicable wages and penalties for their lost meal breaks, including the one hour's 

compensation due under California Labor Code §§ 226.7, 512 and IWC Order No. 4-2001, as 

well as reasonable attorney's fees and costs of suit, pursuant to California Labor Code §218.5. 

14 

15 

16 

17 

18 
SECOND CAUSE OF ACTION 

19 Failure to Provide Required Rest Periods 

33.'Plamtifr incorporates every preceding paragraph as if fitlly set forth herein. 

34. At all times herein mentioned. Defendant was required to provide their employees 

20 

21 

with duty-free rest periods pursuant to IWC Order No. 4-2001 and Labor Code §§ 200,500,512, 22 

23 1198, among other sections. 

35. Defendant failed to provide Plaintiff and the Class with duty-free rest periods. There 

are no valid legal or applicable exceptions to the rest period requirement that would otherwise 

allow Defendant to avoid providing regular duty-free rest breaks. 

36. As described above. Defendant's policy and practice is to require employees to 

remain on-duty during their rest breaks. 

24 

25 

26 

27 

28 
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37. Employees are never relieved of all duties during any breaks therefore employees also 

2 are not permitted to take off-duty rest breaks during a shift. 

38. Wages are due to employees for uall hours worked" under IWC Order 4*2001 ^4(a) 

4 and applicable California taws, rules, orders, requirements, and regulations. Plaintiff and the 

5 Class request relief under California Labor Code § 226.7(b) and IWC Order No. 4-2001, which 

6 provide for additional pay for missed rest periods in a sum to be proven at trial, and demand 

7 reasonable attorney's fees and costs of suit, pursuant to California Labor Code §218.5. 

1 

3 

THIRD CLAIM FOR RF.T.IF.IT 8 
Failure to Provide Pay Final Wages 

9 
39. Plaintiff re-alleges and incorporates all preceding paragraph. 

40. Labor Code §§ 201 and 202 require Defendant to pay all compensation due and 

owing to all foimerly employed California Class members at the time employment was 

tetminated. Labor Code § 203 provides that if an employer willfully fails to pay compensation 

promptly upon discharge or resignation, the employer is liable for penalties in the fonn of 

continued compensation for up to 30 workdays. Based up infoimation and belief, Defendant 

willfully failed to pay upon termination all wages owed to the California Class who are no longer 

employed by Defendant and thus is liable to such class members for penalties pursuant to Labor 

10 

11 

12 

13 

14 

15 

16 

17 
Code § 203. 

18 
41. As a result, Defendant is liable to Plaintiff and the California Class for the amounts 

provided by California Labor Code § 201 and 202 in addition to attorney*s fees, interest and 

costs of suit 

19 

20 

21 
FOURTH CAUSE OF ACTION 

22 Failure to Furnish Timely and Accurate Wage Statements 

42. Plaintiff incorporates every preceding paragraph as if fully set forth herein. 

'43. California Labor Code § 226(a) requires employers semi-monthly, or at the time of 

each payment of wages, to furnish each employee with a statement itemizing with the applicable 

pay rate, the total hours worked by the employee or other basis upon which compensation is 

determined. California Labor Code § 226(e) provides that if an employer knowingly and 

intentionally fails to provide such a statement, then the employee is entitled to recover the greater 

23 

24 
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1 of all actual damages or fifty dollars ($50) for the initial violation and one hundred dollars ($100) 

2 for each subsequent violation, up to four thousand dollars (S4000). 

44. Defendant knowingly and intentionally failed to fumish and continue to knowingly 

4 and intentionally fail to furnish Plaintiff and the Class with accurate itemized statements, as 

5 required by California Labor Code § 226(a). As a result. Defendant is liable to Plaintiff and the 

6 Class for the amounts provided by California Labor Code § 226 in addition to attorney's fees, 

7 interest and costs of suit 

3 

FIFTH CAUSE OF ACTION 8 
Unlawful and Unfair Business Acts and Practices 

9 
45. Plaintiff incorporates every preceding paragraph as if fully set forth herein. 

46. The acts, omissions, and practices of Defendant as alleged herein constitute unlawful 

and unfair business acts and practices within the meaning of Section 17200, ei seq. of the 

California Business & Professions Code. 

47. Throughout the class period. Defendant has engaged in t4unlawful" business acts and 

practices based on the policies and practices described above, including, among other things, 

their: nonpayment of missed break penalties; failure to provide accurate wage statements; and 

failure to provide final wages owed. 

48. Throughout the class period. Defendant also engaged in "unfair" business acts or 

practices in that the harm caused by Defendant's nonpayment of the above-mentioned wages, 

including penalties for missed breaks. Moreover, that conduct offends public policy, is immoral, 

unscrupulous, unethical, deceitful and offensive, causes substantial injury to Plaintiff and the 

Class, and provides Defendant with an unfair competitive advantage over those employers that 

abide by the law and properly compensate their employees in accordance with the law. 

49. Throughout the class period. Defendant also engaged in "fraudulent" business acts or 

practices by fraudulently disregarding and/or manipulating employee time records. This was 

done pursuant to written and otherwise understood policies and procedures, which constitute 

"fraudulent" business acts or practices as set forth herein. 

50. Plaintiff reserves the right to allege other violations of California law that constitute 

unlawful acts or practices. 

10 

II 
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51. As a result of the conduct described above, Defendant has been and will be unjustly 

2 enriched at the expense of Plaintiff and the Class. Specifically, Defendant has been unjustly 

3 enriched by the retention of wages earned and wrongfully withheld from Plaintiff and the Class. 

52. Defendant failed to acknowledge the wrongful nature of their actions. Defendant has 

5 not corrected its policies and practices or provided full restitution and disgorgement of all ill-

6 gotten monies, thereby depriving Plaintiff and the Class the minimum working conditions and 

7 standards due them under California Labor Laws and 1WC Wage Orders. 

53. Pursuant to the Section 17203 of the California Business & Professions Code, 

9 Plaintiff and the Class seek a court order requiring Defendant to disgorge all ill-gotten gains and 

10 awarding Plaintiff and the Class full restitution of all monies wrongfully acquired by Defendant 

11" by means of such "unlawful" and "unfair1* conduct, plus interest and attorney's fees under 

12 Section 1021.5 of the Code of Civil Procedure, so as to restore any and all monies to Plaintiff 

13 and the Class and the general public which were acquired and obtained by means of such 

14 "unlawful", "unfair" and "fraudulent" conduct, and which ill-gotten gains are still retained by 

15 Defendant. Plaintiff and the Class additionally request that the Court impound the funds or 

16 impose an asset freeze or constructive trust upon the funds. Plaintiff and the Class may be 

17 irreparably harmed and/or denied and effective and complete remedy if such an order is not 

1 

4 

8 

18 granted. 

54. Pursuant to Section 17203 of the California Business & Professions Code, Plaintiff 

and the Class seek an order of this Court for equitable and/or injunctive* relief in the form of 

requiring Defendant to keep accurate records of time worked, to ensure the payment of earned 

wages and missed meal and rest break wages, and to ensure future employees are afforded the 

meal and rest breaks mandated by California law. 

19 

20 

21 

22 

23 

24 PRAYER FOR RELIEF 

WHEREFORE, Plaintiff and the Class request the following relief: 

A. An order certifying the Class and designating Plaintiff as the Class Representative 

and Plaintiffs counsel as Class Counsel; 

B. That the Court preliminarily and permanently enjoin Defendant from engaging in 

25 

26 

27 

28 
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1 the conduct alleged herein; 

C. Other injunctive and declaratory relief as may be appropriate; 

D. Restitution and disgorgement of owed wages, together with interest thereon from 

4 the date of payment; 

E. For statutory damages and penalties according to proof; 

F. For general damages in the form of owed wages and business expenses; 

G. A declaration that Defendant is financially responsible for notifying all class 

8 members of the pendency of this action; 

H. Reasonable costs and attorneys' fees; 

I. Statutory pre-judgment interest; and 

J. Fof such other relief as the Court may deem proper. 

2 

3 

5 

6 

7 

9 

10 

I I  

12 Dated: October 26,2018 
AMartin Law, PC 

13 

14 
Bv: /s/ Alisa Martin 

Alisa Martin 
Attorneys for the Plaintiff and the Class 

15 

16 

17 DEMAND FOR JURY TRIAL 

18 Plaintiff demands a jury trial. 

19 
Dated: October 26.2018 

« ' 20 AMartin Law, PC 

21 

22 Bv: /s/ Alisa Martin 
Alisa Martin 
Attorneys for the Plaintiff and the Class 23 

24 
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(CfTAClON JUDICIAL) 

FOR COURT USE OMIY 
tBOLOPMUVSOPStAeOKm r 

NOTICE TO DEFENDANT: 
(AVISOAL DEMANDAOO): 
BORAL INDUSTRIES, INC, a California Corporation, BORAL 
ROOFING, LLC, a Delaware Limited Liability Coiporadon 
YOU ARE BEING SUED BY PLAINTIFF: 
(LO BSTA DEMANDANDO EL DEMANDANTE): 

RYAN BISHOP 

ELECTRONICALLY FILED 
Superior Court of California. 

County of San Diego 
10/29/2018 at 04:16:41 PM 
Cleric of the Superior Court 

By Unda Sheffa,Deputy Clerk 

NOT1CQ You have been sind llw may dedito agaiiM you wttraut your twino hoanl untow you respond wHhbi 30 days. Read ttw (nfonitaten 
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You have 30 CALENDAR DAYS after Ms summons and logal papers are seivad on you to Ra a wtfttan response at ttiia oowt and have a copy 
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eondnuaddn. 
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CASENUMBSt 
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SUPERIOR COURT OF CA. COUNTY OF SAN DIEGO 
330 WEST BROADWAY, SAN DIEGO. CA 92101 
The name, address, and telephone number of plaintiffs attorney, or pJaintHT without an attorney, is: 
(B nombm, la dincddn y el nOmem da teMfono daf abogado del damandanta, o del Oemamfante que no iiana abogado, as): 
ALISA MARTIN, SBN 224037,600 W BROADWAY STB 700, SAN DIEGO, CA 92101 
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r  S *  3 Hon on behalf of (specify): Boral Industries, Inc. a Catifomia Corporation 

under IjgLl COP 416.10 (corporation) 
I I COP 416.20 (defunct corporation} 
I I COP 416.40 (association or partnership) j j COP 416.90 (authorized person) 
I I other (spadfy): 
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SUM-100

SUMMONS 
(CITACION JUDICIAL)

FOR COURT USE ONLY 
(SOLO PARA USODE LA CORT^

NOTICE TO DEFENDANT:
(AVISO AL DEMANDADO):

BORAL INDUSTRIES, INC, a California Corporation, BORAL 
ROOFING, LLC, a Delaware Limited Liability Corporation
YOU ARE BEING SUED BY PLAINTIFF:
(LO ESTA DEMANDANDO EL DEMANDANTE):

RYAN BISHOP

ELECTRONICALLY FILED
Superior Court of California. 

County of San Diego

10/29/2018 at 04:15:41 PM

Clerk of the Superior Court 
By Linda Sheffa,Deputy Clerk

NOT1CEI You have been sued. The court may decide against you without your being heard unless you respond within 30 days. Read the information
below.

You have 30 CALENDAR DAYS after this summons and legal papers are served on you to file a written response at this court and have a copy 
served on the plaintiff. A letter or phone call wUI not protect you. Your written response must be in proper legal form if you want the court to hear your 
case. There may be a court fbmt that you can use for your response. You can find these court forms and more Information at the California Courts 
Online Self-Help Center {www.courtinfo.ca.gov/seUhelp), your county law library, or the courthouse nearest you. If you cannot pay the filing fee, ask 
the court derk for a fee waiver fomi. If you do not file your response on time, you may lose the case by default, and your wages, money, and property 
may be taken without further warning from the court.

There are other legal requirements. You may want to call an attorney right away. If you do not know an attorney, you may want to call an attorney 
referral service. If you cannot afford an attorney, you may be eligible for free legal services from a nonprofit legal services program. You can locate 
these nonprofit groups at the Califomia Legal Services Web site {www.lawhelpcalifbmia.org), the California Courts Online Self-Help Ceriter 
{www.courtinfO.ca.gov/seUhelp), or by contacting your local court or county bar assodation. NOTE: The court has a statutory lien for waived fees and 
costs on any settlement or arbitration award of $10,000 or more in a dvil case. The courts lien must be paid before the court will dismiss the case. 
lAVISOt Lo han demanbabo. SI no responde bentro be 30 bias, la corte puebe becldir en su contra sin escuchar su versidn. Lea la Informacibn a 
conUnuBcibn.

Tiene 30 DiAS DE CALENDARIO despubs be qua le entreguan esia dtacidn y papeles legales para presentar una respuesta por escrUo en esia 
corte y /racer que sa entregue una copia al demanbante. Una carta o una llamada telefbnica no lo prolegen. Su respues^ por escrito tiene qua ester 
en fbrmato legal correcto si besea que procasen su caso en la corte. Es posible que haya un fbrmulario que usted puebe user para su respuesta. 
Puebe encontrar estos fbrmularios be la corte y mbs infonrtacldn en el Centro be Ayuba be las Cortes be CalUbmIa (www.sucortB.ca.gov), en la 
biblloteca be leyes be su condado o en la corte que le quebe mbs cerca. Si no puebe pagar la cuota be presentacibn, pida al secretario be la corte 
que le bb un fbrmulario be exencibn be pago be cuotas. Si no presenta su respuesta a tiempo, puebe perber el caso por Incumpllmiento y la corte le 
pobrb quiter su sueldo, blnero y blenea eln mbs advertencia.

Hay otros requisttos legales. Es recomendable que llame a un abogado inmediatamente. Si no conoce a un abogado, puebe llamar a un servicio be 
remisibn a abogados. SI no puebe pagar a un abogado, es posible que cumpla con los requisitos para obtener servldos legales gratuitos be un 
programa be servldos legales sin lines be lucro. Puebe encontrar estos gnjpos sin fines be lucto en el sWo web be Califomia Legal Services, 
(Www.lavrhelpcalifomla.orgl, en el Centro be Ayuba be las Cortes be Califomia, (tvww.sucorte.ca.goy; o ponibndose en contado con la corte o el 
coleglo be abogados locales. AVISO: Por ley, la corte tiene derecho a redamar las cuotas y los costos exantos por imponer un gravamen sobre 
cualquier recuperadbn be $10,000 b mbs be valor redbida mediante un acuerdo o una concesibn be arbitraje en un caso be derecho dvB. Tiene qua 
pagar el gravamen be la corte antes be que la corte pueba desechar el caso.

The name and address of the court is:
(El nombre y direccidn be la corte es):

SUPERIOR COURT OF CA, COUNTY OF SAN DIEGO 
330 WEST BROADWAY. SAN DIEGO, CA 92101 

The name, address, and telephone number of plaintiffs attorney, or plaintiff without an attorney, is:
(B nombre, la direccidn y el nOmero de teldfono del abogado del demandante, o del demandante que no tiene abogado, es): 
ALISA MARTIN, SBN 224037, 600 W BROADWAY STE 700, SAN DIEGO, CA 92101

CASE NUMBER: 
(NCmemiMCaso):

37-2018-00054773- C U- D E- CTL

7t. , Deputy 
(Adjunto)

DATE:
(Fecha)

10/30/2018 Clerk, by 
(Secretario) L. Sheffa

(For proof of service of this summons, use Proof of Service of Summons (form POS-010).)
(Para prueba de antrega de esta citaUdn use el fonmulario Proof of Service of Summons. (POS-010)).
----------------------------------------- NOTICE TO THE PERSON SERVED: You are served

] as an individual defendant.
] as the person sued under the fictitious name of (specify):

1. [
2- [

3 I XX I on behalf of (specify): Boral Roofing, LLC, a Delaware Limited Liability Corporation

under Ixx I CCP 416.10 (corporation)
I I CCP 416.20 (defunct corporation)
I I CCP 416.40 (association or partnership) | | CCP 416.90 (authorized person) •

I xxl other (specify): CCP § Corporation Code 17701.16 (Limited Liability Company)
4. I I by personal delivery on (date):

I----- 1 CCP 416.60 (minor)
I I CCP 416.70 (conservatee)

Page 1 of 1
SUMMONS Code of CMI Procedure §§ 412.20.465 

www.courHnro.ca.gov
Form Adopted for Mandatory Use 
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mm ^^Aimssamfr 
600 West Broadway, Suite 700 .San Diego. CA 9210) 
Lindsay C. David, State Bar No. 283267 
2888 Loker Avenue East, Suite 302, Carksbad.CA 92010 

{619)308-68 
ATTORtgrFORgOwBt: Ryail BlShOP 

SUPERIOR coimr OF CALIFORNIA, couifiy OF San Diego 
CETAOORESS: 330 West Broadway 

MMUNBADDRESS: 330 West Broadway 
CITY AMD ZIP COOS: Sail DjCRO, CA 92101 

aamcHNAME.- San Diego Central 
CASE NAME: 

avmintar. mlmUHulf: FOR COURT UU OHLY 

ELECTRONICALLY FILED 
Superior Court of Cafifomia, 

County of San Oiego 
10/29/2018 at 04:15:41 PM 
Cleric of the Superior Oouit 

By Linda Shef fa .Deputy Clerk 

80 mETHONCNOL: fAXNO-

CASENtOISSI: CIVIL CASE COVER SHEET 
I / I Unltoiited t I Unritad 

(Amount 
demanded 
exceeds $25,000) 

Complex Case Designation 
I " 1 Counter I 1 Joinder 

37-2018-00054773-CU- OB CTL 
(Amount 
demanded is 
$25,000 or less) 

jut E; Judge Gregory W Pollack Filed wRh first appearance by defendant 
(Cat. Rules of Court, rule 3.402) DEFT: 

/terns 1-6 behw mustbe comptoted (see Instructions on page 2). 
1. Check one box below for the case type that beat descrbes this case: 

Auto Tort 
• Auto (22) 
I I Uninsured motorist (48) 
OtherPUPOnND (Personal Injury/Propity LJ 
DsmsBeWreiMilul Death} Toit I 1 Insurenoe oovfaqg (10) 
• Asbestos (04) • OttefoontredOT) 
LJ Product tobfflty (24) RsatPrapmty 
1—I MadJcal malpradfca (45) ] \ Eminent donu Vlrr 
• Other PlfPOANO (23) condemnation (14) 

Non<PUPO/WO (Other) Tort L—j Wrongful eviction (33) 
O Business torfAmfairbuainanpradiw (07) L—' «her real property (28) 
LJ Civfl rights (08) 
CD Defamation (13) 
• Freud (16) 

Contrsst Provtelonetty Complex CM1 UttgeUen 
| I Breach of contrsctfwairsnty (08) (Cat. Rutea of Court, niies 3400-3403) 

I t Ruie 3.740ooQections (09) I I AntftmstfTredo reguWfon (03) 
Constmctk dated (10) n Other ooQectkms (09) 
Mass tort (40) 

[HI Securities ffigedon (28) 
1 I EnvironmentatfToxte tort (30) 
L J sun cover ic ilmsertsfc jfromthe 

above Bsted provteionaily convex case 
types (41) 

Enforcement of JudBment 
t 1 Enforcement of Judgment (20) Unfawfut Detainer 

LJ ConvneftiBl(31) 
[HI Residentisl (32) 
1 I Drugs (38) 

Miscenaneous Ctvfl Complaint 
LJ RICO (27) 
1 I Other complaint (bol speeded abovej (42) 

Judicial Review Misoellaneotis Ctvft PettHon 
LJ Asset forfeaure (05) • Partnership and corpoietegovemsnoe (21) 
[=! Petition re: eibHratton award (11) • other petilionr«rfjpee«ed above) (43) 
I I Writ of mandate 0)2) 
I I Other tuddairevieef (39) 

complex under rule 3.400 of the CaSfomir Rules of Court. If the case Is complex, mark the 

E inteflectuai property (19) 
Professional n8gSQence{25) 

LJ Other non-PUPO/WD lort (35) 
Employment 
LJ Wrongful termination (36) 
I / I Other emptoyment (IS) 

2. This case LlJ is I 1 Is not 
tacton iquiring exceptional judicial management: 
a. I I Large number of separately represented parties 
b. I 1 Extensive motton practice raising difficuH or novel 

issiwe that wBl be time-consuming to resolve 
c I 1 Substantial amount of documentary evidence 

d. I 1 Large number of witnesses 
e. I I Coordination with related actions pending in one or more courts 

in other counties, states, or countries, or in a federal court 
f. • Substantial postjudgment judicial supervision 

3. Remedies sot |ht (check t that apply): a.l /1 monetary b. {/ I nonmonetary; dedaratory or Injunctive relief c.| (punitive 
4. Number of causes of acton (speeffy): 
5. This case L/_i is CD is not a class action suit 
6. If them are any known related cases, file and serve a notice of retated case. (Younrnyusofomt CM-CIS.) 
Date: 
Alisa Martin 

g^K^KKncntBtfWPMrn 1 0 
nYPEORHBMTNAiO 

NOTICE 
• PlalntHf must fBe this cover sheet with the first paper filed in the action or proceeding (except smaH daims cases or cases filed 

under the Probate Code, Family Code, or Welfare and Institutions Code). (CaL Rules of Court, rule 3.220.) Faflure to file may result 
In sanctions. 

• File this cover sheet in addition to any cover sheet required by local court rule. 
• if this case is complex under rule 3.400 et seq. of the CaBfOmia Rule of Court, you must serve a copy of this cover sheet on all 

other parlies to the action or proceeding. 
• Unless this is a coQedions case under rule 3.740 or a complex case, this cover sheet w8l be used for statistical purposes onj^1efa 
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F) aMoptadta ndtwyUM 
JuMM CawcB or Cittonila 
OMIO My 1.200n 

Exhibit D

Exhibit D

Case 3:18-cv-02701-BEN-MSB   Document 1   Filed 11/29/18   PageID.34   Page 34 of 38



SUPERIOR COURT OF CAUFORMM, COUNTY OF SAN DIEGO 
STREET ADDRESS: SBWBniKtMr 
MMUNO ADDRESS: SMWBnwhny 

CITY AND ZIP COOt Sin 0)^0, CA ttWI-lOT 

BRANCH NAME: 
TELEPHONE NUMBER: (in) 430-7071 

Cwtm 

PLAINriFF(S)! PETmONER{S): Ryan Bishop 

DEFENOANT(S) t RESPONDENT(S); Bora I ImJustfies Inc et.al. 

BISHOP VS BORAL INDUSTRIES INC tE.FH.£| 
CASE NUMBER. 

37-2018-00054773-CU-OE-CTL 
NOTICE OF CASE ASSIGNMENT AND CASE MANAGEMENT 
CONFERENCE on MANDATORY eFILE CASE 

CASE ASSIGNMENT 
Judge; Gregory W Pollack Department: C-71 

COMPLAINT/PETITION FILED; 10/29/2018 

TYPE OF HEARING SCHEDULED DATE 
04/05/2019 

JUDGE 
Gregofy W Pollack 

TIME 
01:30 pm 

DEPT 
Civil Cass Management Conference C-71 

A case management statement must be completed by counsel for|Hpaittes or self-represented litigante^and limel^filed with the court 

All counsel of record or parlies In pro per shall appear at the Case Mana 
prepared to participate effectively In the hearing, including discussions o 

gement Conference, be famitiar with the case, and be fully 
fADR* options. 

IT IS THE DUTY OF EACH PLAINTIFF (AND CROSS-COMPLAINANT) TO SERVE A COPY OF THIS NOTICE WITH THE 
COMPLAINT (AND CROSS-COMPLAtNT), THE ALTERNATIVE DISPUTE RESOLUTION (ADR) INFORMATION FORM (SDSC 
FORM ffCIV-Tm A STIPULATION TO USE ALTERNATIVE DISPUTE RESOLUTION (ADR) (SDSC FORM #CIV-359), AND OTHER 
DOCUMENTS AS SET OUT IN SDSC LOCAL RULE 2.1.5 

ALL COUNSEL WILL BE EXPECTED TO BE FAMILIAR WITH SUPERIOR COURT RULES WHICH HAVE BEEN PUBUSHED AS 
DIVISION 11, AND WILL BE STRICTLY ENFORCED 

TIME STANDARDS: The following ttmeftames apply to general civil cases and must be adhered to unless you have requested and 
been granted an extension of time. General civil cases consist of all dvil cases except; small claims proceedings, 
dvil petitions, unlawful detainer proceedings, probate, guardianship, conservatorship, juvenile, parking citajion 
appeals, and family law proceedings. 

COMPLAINTS' Complaints and all other documents listed in SDSC Local Rule 2.1.5 must be served on all named defendants. 

DEFENDANTS APPEARANCE: Defendant must generally appear within 30 days of service of the complaint. (Plaintiff may 
stipulate to no more than IS day extension which must be in writing and filed with the Court.) (SDSC Local Rule 2.1.6) 

JURY FEES: In order to preserve the right to a jury trial, one party for each side demanding a jury trial shall pay an advance jury fee In 
the amount of one hundred fifty dollars ($150) on or before the date scheduled for the initial case management conference in 
the action. 

MANDATORY eFILE Case assigned to mandatory eFile program per CRC 3 400-3.403 and SDSC Rule 2.4.11. All documents must 
be eFiled at www.onelegal.com. Refer to General Order in re procedures regarding electronically imaged court records, 
electronic filing, and access to electronic court records in civil and probate cases or guidelines and procedures. 

COURT REPORTERS: Court reporters are not provided by the Court in Civil cases See policy regarding normal availability and 
unavailability of official court reporters at www.sdcourtca.gov 

•ALTERNATIVE DISPUTE RESOLUTION (ADR) 
ALTERNATIVES TO TRIAL. INCLUDING MEDIATION AND ARBITRATION, PRIOR TO THE CASE MANAGEMENT CONFERENCE. 
PARTIES MAY FILE THE ATTACHED STIPULATION TO USE ALTERNATIVE DISPUTE RESOLUTION (SDSC FORM #CIV-359). 

THE COURT ENCOURAGES YOU TO CONSIDER UTILIZING VARIOUS 

SDSC CIV-721 (Rev 01-17) Pig*: 1 
NOTICE OF CASE ASSIGNMENT 
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TSSiSLS % 
SA SUPERIOR COURT OP CALIFORNIA, COUNTY OF SAN DIEGO 
& 

rwvi 

ALTERNATIVE DISPUTE RESOLUTION (ADR) INFORMATION 

Xlyifitteji-

CASE NUMBER: 37-2018-00054773-CU-OE-CTL CASE TITLE: Bishop vs Bora! Industries Inc [E-FILE1 

NOTICE: All plaintiffs/cross-complainants in a general civil case are required to serve a copy of the following 
three forms on each defendant/cross'defendant, together with the complalnt/cross-complaint: 

(1) this Alternative Dispute Resolution (ADR) Information form (SDSC form #CIV-730), 
(2) the Stipulation to Use Alternative Dispute Resolution (ADR) form (SDSC form #CIV-359), and 
(3) the Notice of Case Assignment form (SDSC form #CIV-721). 

Most civil disputes are resolved without filing a lawsuit, and most civil lawsuits are resolved without a trial. The courts, 
communrty organizations, and private providers offer a variety of Alternative Dispute Resolution (ADR) processes to help 
people resolve disputes without a trial. The San Diego Superior Court expects that litigants will utilize some form of ADR 
as a mechanism for case settlement before trial, and it may be beneficial to do this early In the case. 

Below Is some information about the potential advantages and disadvantages of ADR, the most common types of ADR, 
and how to find a local ADR program or nfiutral. A form for agreeing to use ADR is attached (SDSC form #CiV-359). 

Potential Advantages and Disadvantages of ADR 
ADR may have a variety of advantages or disadvantages over a trial, depending on the type of ADR process used and the 
particular case: 

Potential Advantages 
• Saves time 
• Saves money 
• Gives parties more control over the dispute 

resolution process and outcome 
a Preserves or improves relationships 

Potential Disadvantages 
• May take more time and money If ADR does not 

resolve the dispute 
• Procedures to leam about the other side's case (discovery), 

jury trial, appeal, and other court protections may be limited 
or unavailable 

Most Common Tvoes of ADR 
You can read more information about these ADR processes and watch videos that demonstrate them on the court's ADR 
webpage at httD://www.sdcourt.ca.aov/adr. 

Mediation: A neutral person called a "rrfediator" helps the parties communicate in an effective and constructive manner 
so they can try to settle their dispute. The mediator does not decide the outcome, but helps the parties to do so. 
Mediation is usually confidential, and may be particularly useful when parties want or need to have an ongoing 
relationship, such as In disputes between family members, neighbors, co-workers, or business partners, or when parties 
want to discuss non-legal concerns or creative resolutions that could not be ordered at a trial. 

Settlement Conference: A judge or another neutral person calied a "settlement officer" helps the parties to understand 
the strengths and weaknesses of their case and to discuss settlement. The judge or settlement officer does not make a 
decision in the case but helps the parties to negotiate a settlement Settlement conferences may be particularly helpful 
when the parties have very different ideas about the likely outcome of a trial and would like an experienced neutral to help 
guide them toward a resolution. 

Arbitration: A neutral person called an "arbitrator" considers arguments and evidence presented by each side and then 
decides the outcome of the dispute. Arbitration is less formal than a trial, and the rules of evidence are usually relaxed. If 
the parties agree to binding arbitration, they waive their right to a trial and agree to accept the arbitrator's decision as final. 
With nonbinding arbitration, any party may reject the arbitrator's decision and request a trial. Arbitration may be 
appropriate when the parties want another person to decide the outcome of their dispute but would like to avoid the 
formality, time, and expense of a trial. 

ALTERNATIVE DISPUTE RESOLUTION (ADR) INFORMATION SOSC C<V-730(R«v 12.10) Pagttl 
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Other ADR Processes: There are several other types of ADR which are not offered through the court but which may be 
obtained privately, including neutral evaluation, conciliation, fact finding, mini-trials, and summary jury trials. Sometimes 
parties will try a combination of AOR processes. The important thing is to try to find the type or types of ADR that are 
most likely to resolve your dispute. Be sure to team about the rules of any ADR program and the qualifications of any 
neutral you are considering, and about their fees. 

Local ADR Programs for Civil Cases 

Mediation: The San Diego Superior Court maintains a Civil Mediation Panel of approved mediators who have met 
certain minimum qualifications and have agreed to charge $150 per hour for each of the first two (2) hours of mediation 
and their regular hourly rate thereafter in court-referred mediations. 

On-line mediator search and selection: Go to the court's ADR webpage at www.sdcourt.ca.ciov/adr and click on the 
'Mediator Search* to review individual mediator profiles containing detailed information about each mediator including 
their dispute resolution training, relevant experience, ADR specialty, education and employment history, mediation style, 
and fees and to submit an on-line Mediator Selection Form (SDSC form #CtV-005). The Civil Mediation Panel List, the 
Available Mediator List, individual Mediator Profiles, and Mediator Selection Form (C1V-00S) can also be printed from the 
court's ADR webpage and are available at the Mediation Program Office or Civil Business Office at each court location. 

Settlement Conference: The Judge may order your case to a mandatory settlement conference, or voluntary settlement 
conferences may be requested from the court if the parties certify that: (1) settlement negotiations between the parties 
have been pursued, demands and offers have been tendered in good faith, and resolution has foiled; (2) a judldaliy 
supervised settlement conference presents a substantial opportunity for settlement; and {3) the case has developed to a 
point where all parties are legally and factually prepared to present the issues for settlement consideration and further 
discovery for settlement purposes is not required. Refer to SDSC Local Rule 2.2.1 for more information. To schedule a 
settlement conference, contact the department to which your case is assigned. 

Arbitration: The San Diego Superior Court maintains a panel of approved judicial arbitrators who have practiced law for 
a minimum of five years and who have a certain amount of trial and/or arbitration experience. Refer to SDSC Local 
Rules Division II. Chapter III and Code Civ. Proc. S 1141.10 etseo or contact the Arbitration Program Office at (619) 
450-7300 for more information. 

More Information about court-connected ADR: Visit the court's ADR webpage at www.sdcourt.ca.Gov/adr or contact the 
court's Mediation/Arbitration Office at (619) 450-7300. 

Dispute Resolution Programs Act (DRPA) funded ADR Programs: The following community dispute resolution 
programs are funded under DRPA (Bus. and Prof. Code §§ 465 et seq.); 

• In Central, East, and South San Diego County, contact the National Conflict Resolution Center (NCRC) at 
www.ncrconHne.CQm or (619) 238-2400, 

• In North San Diego County, contact North County Lifeline, Inc. at www.ndifellne.orn or (760) 725-4900. 

Private ADR: To find a private ADR program or neutral, search the Internet, your local telephone or business directory, 
or legal newspaper for dispute resolution, mediation, settlement, or arbitration services. 

Leoal Representation and Advice 

To partidpate effectively in ADR, it is generally important to understand your legal rights and responsibilities and the 
likely outcomes if you went to trial. ADR neutrals are not allowed to represent or to give legal advice to the partidpants in 
the ADR process. If you do not already have an attorney, the Califomia State Bar or your local County Bar Association 
can assist you in finding an attorney. Information about obtaining free and low cost legal assistance is also available on 
the Califomia courts website at www, courtinfo. ca. aov/seHheta/lowcosl. 

ALTERNATIVE DISPUTE RESOLUTION (ADR) INFORMATION SOSC Civ-no (Rw 12-10) 
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Km COURT use OHLY SUPEFUOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO 
STREET ADDRESS; 330 West Broadway 
MAIUMO ADDRESS; 330 West Broadway 
CITY. STATE, top CODE; San Dtego, CA 92101-3927 

Cantrsl BRANCH NAME; 

PLAINTtFF(S); Ryan Bishop 

DEFENDANT(S); Boral Industries Inc el.al. 

SHORT TITLE: 0ISHOP VS BORAL INDUSTRIES INC [E-FILEJ 

CASE NUMBER: 
37-201B-00054773-CU-OE-CTL 

STIPULATION TO USE ALTERNATIVE 
DISPUTE RESOLUTION (ADR) 

Judge: Gregory W Poll k 

The parties and their attorneys stipulate that the matter is at issue and the ctalms in this action shall be submitted to the following 
aitemativB dispute resolution (ADR) process. Selection of any of these options will not delay any case management timelines. 

Q Non-binding private arbttraUon 

Q Bindtng private arbitration 

CH Non-binding judicial srbHratton (discovery until 1S days before trial) 

• Non-binding Judicial artftratlon (discovery untH 30 days before trial) 

Department C-71 

f~l Mediation (court-connected) 

r~| Mediation (private) 

[H Voluntary settlement conference (private) 

O Neutral evaluation (private) 

• Other {specify e g, privBto mint-trial, private Judge, etc.): 

It b also stipulated that the following shall serve as arbitrator, mediator or other neutral: (Name) 

Aliemate neutral (for court Civil Mediation Program and arbitration only): 

Dale: Date: 

Name of Defendant Name of Plaintiff 

Signature Signature 

Name of Defendant's Attorney Name of PlaintUTs Attorney 

Signature Signature 
It there are more parties and/or attorneys, please attach additional completed and fuHy executed sheets. 
It is the duty of the patties to notify the court of any settlement pursuant to Cal. Rules of Court, rule 3.1385 
the court wSl place (his matter on s 45-day dismissal calendar. 
No new parties may be added without leave of court 
ITIS SO ORDERED. 

. Upon notHicalion of the settlement. 

JUDGE OF THE SUPERIOR COURT Dated: 10/30/2016 
sosc CtVJSt (Rn 1J-IO) hiftt;1 

STIPULATION TO USE OF ALTERNATIVE DISPUTE RESOLUTION 
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JS 44   (Rev. 06/17)                                     CIVIL COVER SHEET
The JS 44 civil cover sheet and the information contained herein neither replace nor supplement the filing and service of pleadings or other papers as required by law,  except as
provided by local rules of court.  This form, approved by the Judicial Conference of the United States in September 1974, is required for the use of the Clerk of Court for the
purpose of initiating the civil docket sheet. (SEE INSTRUCTIONS ON NEXT PAGE OF THIS FORM.)

I. (a) PLAINTIFFS DEFENDANTS

(b)   County of Residence of First Listed Plaintiff County of Residence of First Listed Defendant
(EXCEPT IN U.S. PLAINTIFF CASES) (IN U.S. PLAINTIFF CASES ONLY)

NOTE: IN LAND CONDEMNATION CASES, USE THE LOCATION OF 
THE TRACT OF LAND INVOLVED.

(c)   Attorneys (Firm Name, Address, and Telephone Number)  Attorneys (If Known)

II.  BASIS OF JURISDICTION (Place an “X” in One Box Only) III.  CITIZENSHIP OF PRINCIPAL PARTIES (Place an “X” in One Box for Plaintiff
(For Diversity Cases Only)                                                     and One Box for Defendant) 

1   U.S. Government 3  Federal Question                                                    PTF    DEF                                                       PTF    DEF
Plaintiff (U.S. Government Not a Party) Citizen of This State 1  1 Incorporated or Principal Place 4 4

    of Business In This State

2   U.S. Government 4  Diversity Citizen of Another State 2  2 Incorporated and Principal Place 5 5
Defendant (Indicate Citizenship of Parties in Item III) of Business In Another State

Citizen or Subject of a 3  3 Foreign Nation 6 6
    Foreign Country

IV.  NATURE OF SUIT (Place an “X” in One Box Only) Click here for: Nature of Suit Code Descriptions.
CONTRACT TORTS FORFEITURE/PENALTY BANKRUPTCY OTHER STATUTES

110 Insurance  PERSONAL INJURY PERSONAL INJURY 625 Drug Related Seizure 422 Appeal 28 USC 158 375 False Claims Act
120 Marine 310 Airplane 365 Personal Injury  -   of Property 21 USC 881 423 Withdrawal 376 Qui Tam (31 USC 
130 Miller Act 315 Airplane Product   Product Liability 690 Other   28 USC 157   3729(a))
140 Negotiable Instrument   Liability 367 Health Care/ 400 State Reapportionment
150 Recovery of Overpayment 320 Assault, Libel &  Pharmaceutical PROPERTY RIGHTS 410 Antitrust

 & Enforcement of Judgment   Slander  Personal Injury 820 Copyrights 430 Banks and Banking
151 Medicare Act 330 Federal Employers’  Product Liability 830 Patent 450 Commerce
152 Recovery of Defaulted   Liability 368 Asbestos Personal 835 Patent - Abbreviated 460 Deportation

 Student Loans 340 Marine   Injury Product        New Drug Application 470 Racketeer Influenced and
 (Excludes Veterans) 345 Marine Product   Liability 840 Trademark  Corrupt Organizations

153 Recovery of Overpayment   Liability  PERSONAL PROPERTY LABOR SOCIAL SECURITY 480 Consumer Credit
 of Veteran’s Benefits 350 Motor Vehicle 370 Other Fraud 710 Fair Labor Standards 861 HIA (1395ff) 490 Cable/Sat TV

160 Stockholders’ Suits 355 Motor Vehicle 371 Truth in Lending   Act 862 Black Lung (923) 850 Securities/Commodities/
190 Other Contract  Product Liability 380 Other Personal 720 Labor/Management 863 DIWC/DIWW (405(g))   Exchange
195 Contract Product Liability 360 Other Personal  Property Damage   Relations 864 SSID Title XVI 890 Other Statutory Actions
196 Franchise  Injury 385 Property Damage 740 Railway Labor Act 865 RSI (405(g)) 891 Agricultural Acts

362 Personal Injury -  Product Liability 751 Family and Medical 893 Environmental Matters
 Medical Malpractice   Leave Act 895 Freedom of Information

 REAL PROPERTY    CIVIL RIGHTS   PRISONER PETITIONS 790 Other Labor Litigation FEDERAL TAX SUITS   Act
210 Land Condemnation 440 Other Civil Rights Habeas Corpus: 791 Employee Retirement 870 Taxes (U.S. Plaintiff 896 Arbitration
220 Foreclosure 441 Voting 463 Alien Detainee  Income Security Act   or Defendant) 899 Administrative Procedure
230 Rent Lease & Ejectment 442 Employment 510 Motions to Vacate 871 IRS—Third Party  Act/Review or Appeal of
240 Torts to Land 443 Housing/  Sentence   26 USC 7609  Agency Decision
245 Tort Product Liability  Accommodations 530 General 950 Constitutionality of
290 All Other Real Property 445 Amer. w/Disabilities - 535 Death Penalty IMMIGRATION  State Statutes

 Employment Other: 462 Naturalization Application
446 Amer. w/Disabilities - 540 Mandamus & Other 465 Other Immigration

 Other 550 Civil Rights        Actions
448 Education 555 Prison Condition

560 Civil Detainee -
 Conditions of 
 Confinement

V.  ORIGIN (Place an “X” in One Box Only)
1 Original

Proceeding
2 Removed from

State Court
 3 Remanded from

Appellate Court
4 Reinstated or

Reopened
 5 Transferred from

Another District
(specify)

 6 Multidistrict
Litigation -
Transfer

8  Multidistrict
    Litigation -
   Direct File

VI.  CAUSE OF ACTION
Cite the U.S. Civil Statute under which you are filing (Do not cite jurisdictional statutes unless diversity):

Brief description of cause:

VII.  REQUESTED IN
         COMPLAINT:

CHECK IF THIS IS A CLASS ACTION
UNDER RULE 23, F.R.Cv.P.

DEMAND $ CHECK YES only if demanded in complaint:
JURY DEMAND: Yes No

VIII.  RELATED CASE(S)
          IF ANY (See instructions):

JUDGE DOCKET NUMBER
DATE SIGNATURE OF ATTORNEY OF RECORD

FOR OFFICE USE ONLY

RECEIPT # AMOUNT APPLYING IFP JUDGE MAG. JUDGE

RYAN BISHOP, on behalf of himself and all others similarly situated,

San Diego

Alisa A. Martin (224037), Amartin Law, PC, 600 Broadway, Suite 700,
San Diego, CA 92101; Lindsay C. David (283267), Brennan & David Law
Group, 2888 Loker Ave E., Suite 302, Carlsbad, CA 92010 760.730.9408

BORAL INDUSTRIES, INC, a California Corporation, BORAL
ROOFING, LLC, a Delaware Limited Liability Corporation, and DOES
1-10,

Matthew C. Kane (SBN 171829), Sylvia J. Kim (SBN 258363),
McGuireWoods LLP, 1800 Century Park East, 8th Floor
Los Angeles, CA 90067-1501 Tel: (310) 315-8200

28 U.S.C. 1332(d)

Claims for meal and rest break violations, unfair business practices, wage statement violations, and untimely final

12,467,921.55

Hon. S. James Otero (C.D. Cal.) 5:18-cv-1163-SJO-FFM

11/29/2018 McGuireWoods LLP /s/ Matthew C. Kane
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INSTRUCTIONS FOR ATTORNEYS COMPLETING CIVIL COVER SHEET FORM JS 44
Authority For Civil Cover Sheet

The JS 44 civil cover sheet and the information contained herein neither replaces nor supplements the filings and service of pleading or other papers as
required by law, except as provided by local rules of court.  This form, approved by the Judicial Conference of the United States in September 1974, is
required for the use of the Clerk of Court for the purpose of initiating the civil docket sheet.  Consequently, a civil cover sheet is submitted to the Clerk of
Court for each civil complaint filed.  The attorney filing a case should complete the form as follows:

I.(a) Plaintiffs-Defendants.  Enter names (last, first, middle initial) of plaintiff and defendant.  If the plaintiff or defendant is a government agency, use
only the full name or standard abbreviations.  If the plaintiff or defendant is an official within a government agency, identify first the agency and 
then the official, giving both name and title.

   (b) County of Residence.  For each civil case filed, except U.S. plaintiff cases, enter the name of the county where the first listed plaintiff resides at the 
time of filing.  In U.S. plaintiff cases, enter the name of the county in which the first listed defendant resides at the time of filing.  (NOTE: In land 
condemnation cases, the county of residence of the "defendant" is the location of the tract of land involved.)

   (c) Attorneys.  Enter the firm name, address, telephone number, and attorney of record.  If there are several attorneys, list them on an attachment, noting
in this section "(see attachment)".

II.  Jurisdiction.  The basis of jurisdiction is set forth under Rule 8(a), F.R.Cv.P., which requires that jurisdictions be shown in pleadings. Place an "X" 
in one of the boxes.  If there is more than one basis of jurisdiction, precedence is given in the order shown below.
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citizenship of the different parties must be checked. (See Section III below; NOTE: federal question actions take precedence over diversity 
cases.)
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section for each principal party.
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V. Origin.  Place an "X" in one of the seven boxes.
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Removed from State Court.  (2) Proceedings initiated in state courts may be removed to the district courts under Title 28 U.S.C., Section 1441.
When the petition for removal is granted, check this box.
Remanded from Appellate Court.  (3) Check this box for cases remanded to the district court for further action.  Use the date of remand as the filing 
date.
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Section 1407. 
Multidistrict Litigation – Direct File.  (8) Check this box when a multidistrict case is filed in the same district as the Master MDL docket. 
PLEASE NOTE THAT THERE IS NOT AN ORIGIN CODE 7.  Origin Code 7 was used for historical records and is no longer relevant due to 
changes in statue.

VI. Cause of Action.  Report the civil statute directly related to the cause of action and give a brief description of the cause. Do not cite jurisdictional 
statutes unless diversity.  Example: U.S. Civil Statute: 47 USC 553  Brief Description: Unauthorized reception of cable service

VII. Requested in Complaint.  Class Action.  Place an "X" in this box if you are filing a class action under Rule 23, F.R.Cv.P.
Demand.  In this space enter the actual dollar amount being demanded or indicate other demand, such as a preliminary injunction.
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VIII. Related Cases.  This section of the JS 44 is used to reference related pending cases, if any.  If there are related pending cases, insert the docket 
numbers and the corresponding judge names for such cases.

Date and Attorney Signature.  Date and sign the civil cover sheet.

Case 3:18-cv-02701-BEN-MSB   Document 1-1   Filed 11/29/18   PageID.40   Page 2 of 3



 

 1 
PROOF OF SERVICE 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

PROOF OF SERVICE 

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES 

I am employed in the County of Los Angeles, State of California.  I am over the age of 
eighteen years and not a party to the within action; my business address is 1800 Century Park 
East, 8th Floor, Los Angeles, CA 90067. 

On November 29, 2018, I served the following document described as CIVIL COVER 
SHEET on the interested parties in this action by placing true copies thereof enclosed in sealed 
envelopes addressed as follows: 

 
Alisa A. Martin 
AMARTIN LAW, PC 
600 West Broadway, Suite 700 
San Diego, CA 92101 
 

Lindsay C. David 
BRENNAN & DAVID LAW GROUP 
2888 Loker Avenue East, Suite 302 
Carlsbad, California 92010 
 

 BY MAIL:  I am “readily familiar” with the firm’s practice of collection and processing 
correspondence for mailing with the United States Postal Service.  Under that practice, it 
would be deposited with the United States Postal Service that same day in the ordinary 
course of business.  Such envelope(s) were placed for collection and mailing with postage 
thereon fully prepaid at Los Angeles, CA, on that same day following ordinary business 
practices.  (C.C.P. § 1013 (a) and 1013a(3)) 

 BY FACSIMILE:  At approximately _____, I caused said document(s) to be transmitted 
by facsimile pursuant to Rule 2008 of the California Rules of Court.  The telephone 
number of the sending facsimile machine was 310.315.8210.  The name(s) and facsimile 
machine telephone number(s) of the person(s) served are set forth in the service list.  The 
document was transmitted by facsimile transmission, and the sending facsimile machine 
properly issued a transmission report confirming that the transmission was complete and 
without error. 

 BY OVERNIGHT DELIVERY:  I deposited such document(s) in a box or other facility 
regularly maintained by the overnight service carrier, or delivered such document(s) to a 
courier or driver authorized by the overnight service carrier to receive documents, in an 
envelope or package designated by the overnight service carrier with delivery fees paid or 
provided for, addressed to the person(s) served hereunder.  (C.C.P. § 1013(d)(e)) 

 BY PERSONAL SERVICE:  I caused such envelope(s) to be delivered the addressee(s).  
(C.C.P. § 1011) 

I declare that I am employed in the office of a member of the bar of this Court at whose 
direction the service was made. 

Executed on November 29, 2018, at Los Angeles, CA. 
 
 

___________________________________________ 
Matthew Whitney 
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