
UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF NEW YORK 

__________________________________________ 

BILL & TED’S RIVIERA, INC., and 

PARTITION STREET PROJECT, LLC,  

on behalf of themselves and all other similarly 

situated individuals, 

Plaintiffs, 

VERIFIED CLASS  

ACTION COMPLAINT 

AND JURY DEMAND 

-against-

ANDREW M. CUOMO, LETITIA JAMES,   Civil No. 

GREELEY T. FORD, EMPIRE STATE  

DEVELOPMENT CORPORATION,  

NEW YORK STATE LIQUOR AUTHORITY 

Defendants. 

__________________________________________ 

NATURE OF ACTION 

1. This is a civil rights action for legal and equitable remedies challenging

certain executive orders issued by defendant New York State Governor Andrew M. Cuomo 

(“Cuomo”) and enforced by him and defendants New York State Attorney General Letitia James 

(“James”), New York State Liquor Authority Commissioner Greeley T. Ford (“Ford”) and the 

New York State Liquor Authority, and also challenging certain rules and regulations 

promulgated by defendant Empire State Development Corporation in connection with the 

executive orders. 

2. This action seeks declaratory and injunctive relief for deprivations

sustained by Plaintiffs and for violations committed by said Defendants — while acting under 
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color of state law — against Plaintiffs’ rights as guaranteed by the Fourteenth Amendment of the 

United States Constitution. 

INTRODUCTION 

3. Marriage is a universal rite of passage with roots in religious and cultural 

traditions dating back to time immemorial.  The concept of marriage as a fundamental right is 

deeply engrained in our jurisprudence and, though it has evolved and adapted with the times, its 

essential sanctity never has been compromised or besmirched by our court system.  

4. The same cannot be said for the executive branch of the State of 

New York.  In an unprecedented abuse of power, Defendants have exploited the COVID-19 

pandemic to promulgate and enforce a multitude of executive orders in rapid succession over the 

course of the past three months.  These executive orders have been issued in haphazard and 

dictatorial fashion without the checks and balances assured by the New York State constitution.  

The legislative branch has been effectively neutered and relegated to the sidelines.  

5. Defendants have imposed and selectively enforce orders in pursuit of the 

State’s stated goal of “social distancing” and have caused a “lockdown” and unprecedented 

interruption of virtually every aspect of the social, political, religious and economic life of 

New York State’s over 19 million residents.  Under the pretext of public health, the restrictions 

are imposed widely and ostensibly universally.  However, upon scrutiny, it is revealed that the 

executive orders leak like a sieve, and Defendants have carved out numerous exceptions in an 

arbitrary and capricious manner according to their own political preferences and value 

judgments.  
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6. Defendants have enforced their “lockdown” by threat of criminal 

prosecution and administrative punishment, including $1000 per-day fines for the novel offense 

of violating Cuomo’s “Social Distancing Protocol” (“SDP”).  Further, restaurants and food 

service establishments are subject to summary suspension or revocation of their liquor licenses 

and exorbitant fines of up to $10,000 per violation.  

7. As alleged more particularly below, Cuomo’s ever-evolving official 

application of his executive orders and SDP have specifically limited “non-essential gatherings” 

to “fifty or fewer individuals” provided that “the location of the gathering is in a region that has 

reached Phase 4 of the State’s reopening, and provided further that social distancing, face 

covering, and cleaning and disinfection protocols required by the Department of Health are 

adhered to.” 

8. On its face, this executive order prohibits all gatherings, including 

weddings, of more than fifty people. 

9. However, Defendants have riddled this executive order with a panoply of 

far-reaching exceptions, including thousands upon thousands of exemptions issued to restaurants 

across the state allowing them to serve patrons up to 50% of their regular occupancy limit. 

10. Yet, the cap on weddings is enforced despite the fact that the same 

restaurants where a wedding would take place are explicitly permitted to serve patrons up to 50% 

of their regular occupancy limit, which, common to each of the members of the proposed class, 

is in excess of 50 people.  For example, a restaurant with a regular capacity of 400 patrons may 

lawfully – and, according to New York State, safely – serve 200 people at a time in compliance 
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with the executive orders, but it would be limited to an arbitrary cap of 50 people if it were to 

host a wedding dinner at the same location and under the same rules and protocols.  

11. Further, Defendants have allowed for additional exceptions to the 50-

person cap on “non-essential” gatherings by allowing graduation ceremonies to host up to 150 

people, as well as by allowing the operation of bowling alleys, museums, and gyms, all in excess 

of 50 patrons at a time.  This is allowed despite the mingling that takes place at gyms and 

museums, or the sporadic enthusiasm and exuberance expressed by a bowlers, graduates, and 

gym-users.   

12. The cap on weddings also is enforced despite the fact that Defendants 

regularly permit and encourage closely packed gatherings of hundreds and thousands of people 

to protest the wrongful death of George Floyd at the hands of a police officer.  These protests 

have been permitted across every major city in the State of New York and many smaller towns 

and villages since George Floyd’s death on May 25, 2020. 

13. Favored businesses, entities, and activities, as well as favored mass 

demonstrations such as those over the death of George Floyd, are exempt from the challenged 

gathering limits, while Defendants irrationally and capriciously continue to forbid weddings 

from taking place under the same rules in effect for restaurant dining.   

PARTIES 

14. Plaintiff Bill and Ted’s Riviera, Inc., (“Riviera”) is a New York State 

corporation with offices located at 200 East Shore Drive, Massapequa, New York.  Riviera 

operates the Riviera at Massapequa which consists of a restaurant and event space with a regular 

maximum capacity of 353 people.  As a restaurant, pursuant to guidance currently in effect in 
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New York, Riviera is able safely to accommodate 176 members of the general public.  However, 

under Executive Order 202.45, Riviera is limited to weddings of no more than 50 people at a 

time in the same restaurant and same event space.  

 

15. Plaintiff Partition Street Project LLC (“Partition Street”) is a New York 

State limited liability company with offices located at 319 Main Street, Saugerties, New York.  

Partition Street owns and operates “Diamond Mills” which consists of a ballroom with regular 

maximum capacity of 400 people and a tavern with regular maximum capacity of 176 people.  

As a restaurant, Partition Street is able safely to provide dinner service for up to 200 members of 

the general public in the ballroom, and 88 members of the general public in the tavern.  

However, under Executive Order 202.45, Partition Street is limited to weddings of no more than 

50 people at a time even when hosted in the same tavern or the same ballroom.  

16. Defendant Cuomo was and is the Governor of the State of New York and 

was and is acting under color of state law, and in his official capacity, at all times relevant to the 

allegations made by Plaintiffs herein.  Cuomo’s official place of business is the State Capitol 

Building, City of Albany, State of New York.  Cuomo is sued herein in his official capacity. 

17. Defendant James was and is the Attorney General of the State of New 

York.  James was and is acting under color of state law, and in her official capacity, at all times 

relevant to the allegations made by Plaintiffs herein.  James’ principal place of business is the 

State Capitol Building, City of Albany, State of New York.  James is sued in her official 

capacity.  

18. Defendant Ford was and is the Commissioner of the New York State 

Liquor Authority and was and is acting under color of state law, and in his official capacity, at all 
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times relevant to the allegations made by Plaintiffs herein.  Ford’s official place of business is 

80 South Swan Street, Albany, New York. 

19. Defendant Empire State Development Corporation (“ESD”) is a 

New York State Public Benefit Corporation with principal offices located at 633 Third Avenue, 

City of New York, State of New York. 

20. Defendant New York State Liquor Authority (“SLA”) is an agency of the 

of the New York State government with offices located at 80 South Swan Street, Suite 900, 

Albany, New York.  The SLA is a lead agency in Cuomo’s multi-agency task force to enforce 

coronavirus-related regulations at bars and restaurants.  

JURISDICTION AND VENUE 

21. This action implicates federal questions under the Fourteenth Amendment 

to the United States Constitution and pursuant to Federal Law, 28 U.S.C. §§ 1920, 2201 and 

2202, as well as 42 U.S.C. §§ 1983 and 1988. 

22. This Court has jurisdiction over these claims pursuant to 28 U.S.C. 

§§ 1331, 1343 and 5 U.S.C. § 701, et seq. 

23. This Court has authority to grant the requested injunctive relief pursuant to 

28 U.S.C. § 1343 (3) and 42 U.S.C. § 1983, declaratory relief pursuant to 28 U.S.C. §§ 2201, 

2202, and Plaintiffs’ demand for costs, including reasonable attorney’s fees, pursuant to 

42 U.S.C. § 1988, 28 U.S.C. § 1920, and F.R.C.P. Rule 23.  
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24. Venue is proper in the Northern District pursuant to 28 U.S.C. §1391, as at 

least one Defendant resides in this District and all Defendants reside within the State of 

New York. 

CLASS ACTION ALLEGATIONS 

25. Named Plaintiffs bring this action pursuant to Fed. R. Civ. P. 23(a) and 

23(b)(2) on behalf of themselves and a proposed class of :  

All restaurant, banquet, catering, and dining facilities in New York State with a 

maximum occupancy greater than 100 that follow the “Interim Guidance for Food 

Services During the COVID-19 Public Health Emergency,” yet are prohibited 

from hosting wedding dinners for more than 50 individuals under Executive 

Order 202.45. 

26. This proposed class is so numerous that joinder of all members is 

impractical.  Upon information and belief, the proposed class contains well in excess of one 

thousand members. 

27. Although not required in order to certify a class pursuant to Fed. R. Civ. P. 

23(b)(2), there are questions of fact and law common to the proposed class that predominate over 

any questions affecting only the named Plaintiffs.  Particularly, whether the Defendants’ 

limitation on non-essential gatherings to 50 people arbitrarily and in violation of the Fourteenth 

Amendment discriminates against Plaintiffs because they and other restaurants are permitted to 

host significantly more people when functioning as a restaurant, even though the dining for both 

the restaurant and the weddings occur in the same venue with the same social-distancing and 

other hygienic precautionary measures being required. 
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28. The named Plaintiffs’ claims are typical of the claims of the proposed 

class.  All the named Plaintiff class representatives have been prohibited from hosting weddings 

in excess of 50 people in attendance under penalty of civil and/or criminal sanction pursuant to 

Defendants’ executive orders and enforcement thereof. 

29. The named Plaintiffs will adequately and fairly protect the interests of all 

the members of the proposed class because they have the requisite personal interest in the 

outcome of this litigation, have no interest antagonistic to others in the proposed class, and they 

are represented by Rupp Baase Pfalzgraf Cunningham LLC, whose attorneys are experienced in 

class action and civil rights litigation.  

30. Declaratory and injunctive relief is appropriate with respect to the 

proposed class as a whole because Defendants have acted on grounds generally applicable to the 

proposed class as a whole.  

STATUTORY AND REGULATORY SCHEME 

31.  On March 7, 2020, Cuomo issued Executive Order 202 (“Order 202”) 

which, in relevant part, declared a State Disaster Emergency for the State of New York based on 

the presence of travel-related cases and community transmission of COVID-19 having been 

documented in the State.  See compilation of Executive Orders attached as Exhibit “A” at 2.   

32. All of the orders are premised on Order 202’s original proclamation that 

“travel-related cases and community contact transmission of COVID-19 have been documented 

in New York State and are expected to continue.”  Id. 

33. The scheme of the orders is being enforced by “[a]ll enforcement 

mechanisms by state or local governments” under Section 12 of the Public Health Law, and by 
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$1,000 fines for violation of the SDP set forth in Cuomo’s unilaterally dictated “New York on 

Pause” plan (“PAUSE Plan”).  See New York State on PAUSE 10 Point Plan attached as 

Exhibit “B.” 

34. On July 23, 2020, Cuomo announced the formation of a multi-agency task 

force (“Cuomo’s Task Force”), spearheaded by Defendant SLA, to investigate and shut down 

establishments not complying with coronavirus related orders.  Cuomo’s Task Force also 

includes investigators from the Department of Health, New York State Police, Department of 

Financial Services, Department of Motor Vehicles, Department of Taxation and Finance, the 

New York State Insurance Fund, and the Department of Agriculture and Markets. 

35. Order 202 was followed by a flurry of executive orders targeting all social, 

political, religious, and business activity in the State of New York.  The only authority cited for 

this massive undertaking is Section 29-a of Article 2-B of the Executive Law, Direction of State 

Agency Assistance in a Disaster Emergency, which makes no provision whatsoever for limiting 

or prohibiting social, political, religious, and business activities of the general population. 

36. On March 12, Cuomo issued Executive Order 202.1, canceling or 

postponing any “gathering” of over 500 individuals.  Exhibit “A” at 5. 

37. On March 16, the ban on gatherings was reduced to 50 persons pursuant to 

executive Order 202.3.  Id.  

38. On March 23, Cuomo decreed a total ban on all “non-essential gatherings 

of any size for any reason.”  Id. at 29. 

39. On May 14, Cuomo decreed in Order 202.31 that he was continuing, until 

May 28, 2020, the “postponement or cancellation of all non-essential gatherings of individuals of 
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any size for any reason (e.g. parties, celebrations, games, meetings or other social events). . . .” 

Id. at 70. 

40. Order 202.31 further decreed that “[a]ll enforcement mechanisms by state 

or local governments shall continue to be in full force and effect until June 13, 2020 unless later 

extended or amended by a future Executive Order.”  Id.  Order 202.31 thus maintains all local 

law enforcement agencies as agents for the enforcement of the Orders, including SDP and 

gathering limitations with $1,000 fines and administrative consequences for violations.  Further, 

Cuomo’s Task Force — led by Defendant SLA— is empowered to issue fines of up to $10,000 

per violation and a permanent revocation of a violator’s liquor license.  

41. On May 21, pursuant to Executive Order 202.32, Cuomo slightly relaxed 

the ban on “non-essential gatherings” pursuant to Order 202.10 by permitting “a gathering of ten 

or fewer individuals for any religious service or ceremony, or for the purposes of any Memorial 

Day service or commemoration, provided that social distancing protocols and cleaning and 

disinfection protocols required by the Department of Health are adhered to.”  Id. at 73. 

42. On May 22, pursuant to Executive Order 202.33, Cuomo granted general 

“permission” for “any non-essential gathering of ten or fewer individuals, for any lawful purpose 

or reason, provided that social distancing protocols and cleaning and disinfection protocols 

required by the Department of Health are adhered to.”  Id. at 75. 

43. On May 28, pursuant to Executive Order 202.34, Cuomo continued the 

“required postponement, cancellation, or restriction on size of all non-essential gatherings of 

more than ten individuals,” but allowed the “Phase One reopening” for “non-essential 

businesses” in numerous regions.  Id. at 76. 
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44. On June 2, pursuant to Order 202.36, Cuomo decreed “[a]ny region that 

meets the prescribed public health and safety metrics as determined by the Department of Health 

for Phase One reopening may allow outdoor, low-risk recreational activities and businesses 

providing such activities, as determined by Empire State Development Corporation, to be 

permitted to operate, in accordance with Department of Health guidance.”  Id. at 81 

45. Order 202.36 maintained Cuomo’s restriction of ten or fewer persons on 

anything other than “drive-ins” for religious service.  Id.  At the same time, certain business and 

activities were permitted to welcome unlimited in-person gatherings including state beaches, 

construction, banking, government services, news media, manufacturing, certain retail, and 

services in support of these industries.  Id. 

46. On June 15, pursuant to Order 202.42, Cuomo again slightly relaxed the 

ban on “non-essential gatherings” pursuant to Order 202.10 to “allow twenty-five (25) or fewer 

individuals, for any lawful purpose or reason, provided that the location of the gathering is in a 

region that has reached Phase 3 of the State’s reopening, and social distancing protocols and 

cleaning and disinfection protocols required by the Department of Health are adhered to.  Id.  

at 87. 

47. Executive Order 202.45, issued June 26, 2020, modified previous orders 

and “[allowed] gatherings of fifty (50) or fewer individuals for any lawful purpose or reason, so 

long as any such gatherings occurring indoors do not exceed 50% of the maximum occupancy 

for a particular indoor area, and provided that the location of the gathering is in a region that has 

reached Phase 4 of the State’s reopening, and provided further that social distancing, face 
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covering, and cleaning and disinfection protocols required by the Department of Health are 

adhered to.” Id. 

48. As restaurants and food service establishments, Plaintiffs are subject to 

certain rules promulgated by Defendants published on June 26, 2020.  See “Interim Guidance for 

Food Services During the COVID-19 Public Health Emergency attached as Exhibit “C.”  The 

“Interim Guidance for Food Services During the COVID-19 Public Health Emergency” 

(“Interim Guidance”) provides “[n]o food service operation can occur without meeting the 

following minimum State standards.”  The Interim Guidance goes on to detail 13 pages of 

regulations and standards in areas such as Physical Distancing, Gatherings in Enclosed Spaces, 

Workplace Activity, Movement and Commerce, Kitchen Area, Protective Equipment, Hygiene, 

Cleaning and Disinfection, Phased Reopening, Communications Plan, Screening and Testing, 

Tracing and Tracking, and Employer Plans.  These rules are applicable whether Plaintiffs are 

providing restaurant service to the general public or hosting a wedding celebration.   

49. Under the Interim Guidance, Plaintiffs are required, inter alia, to meet the 

following standards and rules: 

a. Limit indoor occupancy to no more than 50% of maximum occupancy, exclusive of 

employees; 

b. All indoor and outdoor tables with seating for customers must be separated by a 

minimum of 6 ft. in all directions.  Wherever distancing is not feasible between tables, 

physical barriers must be enacted between such tables.  Barriers must be at least 5 ft. in 

height and not block emergency and/or fire exits; 

c. Employees must wear an acceptable face covering at all times; 
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d. Patrons must wear face coverings at all times, except while seated; provided that the 

patron is over the age of 2 and able to medically tolerate such covering; 

e. Clearly signal 6 ft. spacing in any lines for customers waiting to order, pick-up food, be 

seated, or use the restroom, as well as in any pick-up or payment location; 

f. Designate entrances/exits for customers and separate entrances/exits for employees, 

where possible; 

g. Limit in-person employee gatherings (e.g. staff meetings) to the greatest extent possible; 

h. Establish designated areas for vendor pickups and/or deliveries, limiting contact to the 

extent possible; 

i. Provide workers with an acceptable face covering at no cost to the employee and have an 

adequate supply of coverings in case of need for replacement; 

j. Ensure all staff wear face coverings at all times and that they practice hand hygiene and 

use bare hand barriers consistent with state and local sanitary codes; 

k. Clean, replace, and prohibit sharing of face coverings; 

l. Train employees on how to don, doff, clean (as applicable), and discard PPE; 

m. Limit the sharing of objects (e.g. kitchen tools, pens, pads), as well as the touching of 

shared surfaces (e.g. doorknobs, keypads, touch screens); or, require workers to wear 

gloves when in contact with shared objects or frequently touched surfaces; or, require 

workers to perform hand hygiene before and after contact; 

n. Ensure that employees who are bussing tables wash their hands with soap/water and, if 

they wear gloves, replace the gloves before and after cleaning and disinfecting tables; 
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o. Adhere to hygiene, cleaning, and disinfection requirements from the Centers for Disease 

Control and Prevention (CDC) and Department of Health (DOH) and maintain logs that 

document date, time, and scope of cleaning; 

p. Provide and maintain hand hygiene stations including handwashing with soap, running 

warm water, and disposable paper towels, as well as an alcohol-based hand sanitizer 

containing 60% or more alcohol for areas where handwashing is not available or 

practical; 

q. Provide and encourage employees to use cleaning and disinfection supplies for shared 

surfaces for use before and after use of these surfaces, followed by hand hygiene; 

r. Regularly clean and disinfect the establishment and more frequently clean and disinfect 

high risk areas used by many individuals and for frequently touched surfaces (e.g. 

restrooms).  Cleaning and disinfection must be rigorous and ongoing and should occur at 

least after each shift, daily, or more frequently if needed; 

s. Ensure that equipment is regularly cleaned and disinfected using registered disinfectants, 

including at least as often as employees change workstations; 

t. Before returning to work, complete pre-return checks and assessments of kitchen systems 

to ensure a healthy and safe environment; 

u. Minimize sharing of kitchen equipment between staff (e.g. knives, pots, rags/towels), 

where possible; 

v. Do not provide customers with devices (e.g. buzzers) to provide alerts to customers that 

seating or an order is available, unless such devices are thoroughly cleaned and 

disinfected between each use; 
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w. Provide cleaning and disinfection of exposed areas in the event of an individual is 

confirmed to have COVID19, with such cleaning and disinfection to include, at a 

minimum, all heavy transit areas and high-touch surfaces; 

x. Ensure all condiments provided directly to customers are in single-use disposable 

containers or reusable containers that are regularly cleaned/disinfected; 

y. If non-disposable menus are used, clean and disinfect the menus between each party’s 

use; 

z. Use pre-packaged silverware or pre-rolled silverware.  Silverware must be pre-rolled 

while wearing masks and gloves; 

aa. Affirm and review and understand the state issued industry guidelines, and that they will 

be implemented; 

bb. Post signage to remind employees and patrons to adhere to proper hygiene, social 

distancing rules, appropriate use of PPE, and cleaning and disinfection protocols; 

cc. Immediately notify the state and local health department if a worker was in close contact 

with others and tests positive for COVID-19; 

dd. Cooperate with contact tracing efforts, including notification of potential contacts in the 

workplace, while maintaining confidentiality required by state and federal law and 

regulations; 

ee. Conspicuously post completed safety plans on site; 

ff. Implement mandatory daily health screening practices (e.g. questionnaire, temperature 

check) of their employees and, where practicable, vendors; 

gg. Designate a point-of-contact as the party for individuals to inform if they later are 

experiencing COVID-19- related symptoms, as noted in the questionnaire. 
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50. The above-detailed requirements have the force of law, and as such, 

Plaintiffs are entitled to a presumption that they, and their patrons, will follow them.   

51. Further, Plaintiffs have an obligation to enforce applicable rules contained 

in the Interim Guidance — and promulgated by Defendants — among their patrons, including 

social-distancing protocols and the wearing of masks.  As such, it can be expected that Plaintiffs’ 

patrons, whether at a restaurant for dinner, a wedding, or both, will abide by Defendants’ 

requirements and that Plaintiffs will take action towards any patrons who violate the rules. 

52. Before Plaintiffs are allowed to reopen, they are required by Defendants to 

read and “affirm” that they have reviewed and understood the state-issued industry guidance and 

that they will implement them. 

53. The SLA, interpreting the Interim Guidance, has determined that dancing 

is not permissible, that all persons not already seated should be encouraged to wait in their 

vehicle or leave the premises, and that congregating other than by persons seated at tables is not 

permissible.  Patrons should be standing only for necessary reasons such as use of restrooms, 

entering, and exiting.
1
  Therefore, whether associated with a wedding or restaurant service to the 

general public, mingling, dancing, and other “standing activities” are prohibited under the 

Interim Guidance.   

FACTUAL ALLEGATIONS COMMON TO THE CLASS 

54. Defendants have prohibited the proposed class members from hosting 

weddings at their venues where more than 50 people will be in attendance.  However, 

Defendants have created thousands of exceptions to the 50-person limit by allowing restaurants 

                                                           
1
 Phase 3/4 Guidelines for Licensed On-Premises Establishments, https://sla.ny.gov/phase3-

guidelines-for-on-premises-licenses. 
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— including those operated by the proposed class members — to host members of the general 

public for dinner service at 50% of their regular maximum capacity, which, in the case of the 

proposed class members, is in excess of 50 people.  

55. Defendants have thus determined that it is safe and acceptable for all 

restaurants in the state — including the proposed Plaintiff class — to allow in-person gatherings 

of the general public for dinner service at 50% of their regular maximum capacity, which in 

many instances statewide and in all instances involving the proposed Plaintiff class, is greater 

than 50 people.  

56. Defendants have enacted and enforced the 50-person limitation on 

weddings despite the fact that there is no material difference between a wedding and regular 

dinner service to justify disparate treatment.  

57. Defendants have enacted and enforced the 50-person limitation on 

weddings despite the fact that attendees at a wedding are obligated to follow the same social-

distancing and hygiene rules and standards as attendees at a restaurant for dinner service as 

detailed in the Interim Guidance.  See Ex. C. 

58. Defendants have enacted and enforced the 50-person limitation upon 

weddings despite the fact that the proposed Plaintiff class is obligated to follow and enforce the 

same social-distancing and hygiene rules and standards for a wedding as they would and as all 

restaurants would for regular dinner service as detailed in the Interim Guidance.  Id. 

59. Proposed class members are deprived of equal protection under the 

Fourteenth Amendment to the United States Constitution as they are prohibited by Defendants 

from hosting weddings in excess of 50 people, while restaurant service under the same 
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circumstances and at the same locations — as well as at other similarly situated locations — are 

permitted to seat more than 50 people for dining in a manner that is deemed safe by the State of 

New York.  There is no material difference between hosting weddings or the general public for 

restaurant service. 

60. In addition to irreparable harm suffered by Plaintiffs by virtue of the 

deprivation of their Constitutional rights, Plaintiffs also have suffered, and will continue to 

suffer, economic hardship engendered by Defendants enacting and enforcement of the 50-person 

limitation for wedding dinners; said economic hardship has been a major disruption to the 

Plaintiffs’ businesses and threatens the continued viability and existence of the Plaintiffs’ 

businesses. 

 

FACTS PERTAINING TO THE NAMED PARTIES 

61. Plaintiff Riviera is the operator of the Riviera at Massapequa is a facility 

with a restaurant with a regular maximum capacity of 353 people.   

62. Under the rules promulgated by Defendants for food service facilities, 

Riviera is able to provide restaurant service for up to 176 people at one sitting.  However, under 

the same rules, Riviera is prohibited from hosting a wedding dinner in excess of fifty people, 

despite the capacity of the restaurant of 176 people. 

63. Riviera has developed and enforces COVID policies in accordance with 

the requirements set forth by Defendants. 

64. Plaintiff Partition Street opened “Diamond Mills” in 2011.  Diamond 

Mills is a facility containing a ballroom with regular maximum capacity of 400 people and a 

tavern with regular maximum capacity of 176 people.   
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65. Under the rules promulgated by Defendants for food service facilities, 

Partition Street is able to provide restaurant service in the ballroom for 200 people and in the 

tavern for 88 people.  However, under the same rules, Partition Street is prohibited from hosting 

a wedding gathering in excess of fifty people, despite the capacity of the ballroom of 200 people 

and the tavern of 88 people. 

66. Partition Street has developed and follows COVID policies in accordance 

with the requirements set forth by Defendants.  

COUNT I 

Violation of the Fourteenth Amendment 

(Equal Protection) 

42 U.S.C. § 1983 

 

67. Plaintiffs re-allege and incorporate by reference the allegations contained 

in ¶¶ 1-66. 

68. The Equal Protection Clause of the Fourteenth Amendment to the United 

States Constitution guarantees equal protection of the laws, requiring that all persons similarly 

situated should be treated alike.  

69. The challenged executive orders and regulations treat each proposed class 

member differently based solely on whether they are serving dinner to members of the general 

public or to people who have gathered in relation to a marriage, even though these two groups of 

people are abiding by the same social-distancing and hygiene rules. 

70. The degree of similarity between a given class member serving dinner to 

members of the public and serving dinner to people gathered in relation to a marriage is 

extremely high as both events are occurring in the same location within the same venue, and with 
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the same social-distancing and hygiene protocols in effect.  In this way, the ideal comparator of 

each Plaintiff hosting a wedding is the same Plaintiff hosting restaurant service.  

71. There is no rational basis to justify the disparate treatment of restaurant 

service and wedding gatherings. 

72. Further, the Defendants’ severe restriction of wedding gatherings, while 

permitting numerous other gatherings unrestricted as to size, is not rationally related to any 

legitimate state interest and thus cannot survive rational basis analysis under the Equal Protection 

Clause. 

73. The  challenged  regulations  thus  violate  the  Equal  Protection  Clause  

of  the Fourteenth Amendment to the United States Constitution, including its substantive 

component. 

74. In the absence of declaratory and injunctive relief, Plaintiffs will be 

irreparably harmed. 

75. Plaintiffs have no adequate remedy at law for the violation of their 

constitutional rights. 

COUNT II 

Relief Pursuant to N.Y. CPLR Article 78 

76. Plaintiffs re-allege and incorporate by reference the allegations contained 

in ¶¶ 1-75. 

77. Plaintiffs seek to prohibit the enforcement of the 50-person limit on 

“nonessential” gatherings as imposed and enforced by Defendants as the enacting and 
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enforcement of such a limitation is beyond the jurisdiction and lawful authority of Defendants.  

Plaintiffs further seek a determination that the 50-person limit imposed on “non-essential” 

gatherings is arbitrary and capricious, an abuse of discretion, and imposed in violation of lawful 

procedure, and therefore should be annulled. 

78. The 50-person limit on “non-essential” gatherings imposed and enforced 

by Defendants is beyond the jurisdiction and lawful authority of Defendants because it is ultra 

vires state action in violation of federal rights, as alleged above. 

79. The 50-person limit on “non-essential” gatherings imposed and enforced 

by Defendants is beyond the jurisdiction and lawful authority of Defendants because it is in 

violation of rights under the U.S. Constitution, as alleged above. 

80. The 50-person limit on “non-essential” gatherings imposed and enforced 

by Defendants is arbitrary, capricious, and without any rational basis in light of the other 

activities that expressly are permitted and encouraged by Defendants such as dining at 

restaurants at 50% of regular capacity, bowling, attending museums, exercising in public gyms, 

protests, graduations, and attending special-education classes without limitation. 

81. The 50-person limit on “non-essential” gatherings imposed and enforced 

by Defendants as detailed above is arbitrary and capricious because the term “non-essential” is 

impossibly vague and incapable of interpretation and allows for the exercise of unfettered 

discretion in those charged with enforcement of the limitation. 

82. Plaintiffs exhausted any available administrative remedies and have no 

other remedy at law. 

83. Plaintiffs have not made a prior application for the relief requested herein. 
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PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs respectfully pray that this Court grant the following relief: 

A. A preliminary and final injunction restraining Defendants, and all those acting in concert 

with them, from enforcing any gathering limits on weddings to be hosted by Plaintiffs, 

including the 50-person limit on “non-essential gatherings;” 

B. In the alternative, compelling Defendants to apply to weddings hosted by Plaintiffs no 

greater limits than they have placed on restaurant and food service provided by the same 

Plaintiffs; 

C. A declaratory judgment that the challenged regulations, including the 50- person limit on 

“non-essential” gatherings including weddings, are unconstitutional both facially and as 

applied to Plaintiffs; and  

D. An award of costs of this litigation, including reasonable attorneys’ fees, pursuant to 

42 U.S.C. § 1988. 

E. Such other and further relief as this Court deems just and proper. 

Dated: August 28, 2020 

      s/ R. Anthony Rupp III   

      R. Anthony Rupp III, Esq. 

      Bar ID # 502559 

      Phillip A. Oswald, Esq. 

      Bar ID # 519974 

      Rupp Baase Pfalzgraf Cunningham 

      25 Walton Street  

      Saratoga Springs, New York 12866 

      (518) 886-1902 

      oswald@ruppbaase.com  

      rupp@ruppbaase.com  
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EXECUTIVE ORDER 

Continuing Temporary Suspension and Modification of Laws 
Relating to the Disaster Emergency 

'--

WHEREAS, on March 7, 2020, I issued Executive Order Number 202, declaring a State disaster 
emergency for the entire State of New York; and 

WHEREAS, both travel-related cases and community contact transmission ofCOVID-19 have 
been documented in New York State and are expected to be continue; 

NOW, THEREFORE, I, Andrew M. Cuomo, Governor of the State of New York, by virtue of the 
authority vested in me by Section 29-a of Article 2-B of the Executive Law to temporarily suspend or modify 
any statute, local law, ordinance, order, rule, or regulation, or parts thereof, of any agency during a State 
disaster emergency, if compliance with su6h statute, local law, ordinance, order, rule, or regulation would 
prevent, hinder, or delay action necessary to cope with the disaster emergency or if necessary to assist or aid 
.in coping with such disaster, I hereby temporarily suspend or modify, for the period from the date of this 
Executive Order through April 26, 2020 the following: 

• Sections 16.03 and 16.05 of the Mental Hygiene Law and Part 619 of Title 14 of the NYCRR to the
extent that they limit the provision of certain services to certified settings provided, however, that
use of such settings shall require the approval of the commissioner of OPWDD;

• Section 633.16 of Title 14 of the NYCRR to the extent necessary to permit abbreviated training
and/or extension of recertification deadlines for direct support professionals employed in programs
and facilities certified pursuant to Article 16 of the Mental Hygiene Law that are experiencing staff
shortages;

• Sections 131-u and 459(b) of the Social Services Law and Sections 408.6, 408.7 and 408.8 Of Title
18 of the NYCRR insofar as the statute and regulations limit the duration and amount of
reimbursement for residential programs for victims of domestic violence to the per diem rate
established by the Office of Children and Family Services;

• Section 6808(1) of the Education Law and any associated regulations, to the extent necessary to
temporarily permit registered resident pharmacies and registered resident outsourcing facilities to
compound certain alcohol-based hand sanitizer products, consistent with the Food and Drug
Administration's Policy for Temporary Compounding of Certain Alcohol-Based Hand Sanitizer
Products During the Public Health Emergency (March 2002);

• Sections·6802, 6808, and 6841 of the Education Law and Parts 29.7 (10) and 63.6 of Title 8 of the
NYCRR, to the extent necessary to permit pharmacy technicians and pharmacists to practice at an
alternative location, including their home, as long as there is adequate security to prevent any
Personal Health Information from being compromised;

, 
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 DEPARTMENT OF HEALTH ›  Annotations

New York State on PAUSE
As New York State moves through the phases of reopening we must

continue to be smart and do what’s necessary to protect each other. e

phased reopening of New York is happening on a regional basis, based on a

region meeting DOH-determined public health and safety metrics:

e infection rate is sufficiently low;

e health care system has the capacity to absorb a potential resurgence in

new cases;

Diagnostic testing capacity is sufficiently high to detect and isolate new

cases; and

Robust contact-tracing capacity is in place to help prevent the spread of

the virus.

To learn more about the reopening phases and which non-essential

businesses can open in each region, please visit https://forward.ny.gov/

Even while New York State begins to reopen, these basic safety measures are

as important today as they were on day  when the Governor issued the

New York State On Pause Executive Order:

Wash your hands often with soap and water; use hand sanitizer if water is

not available.

Wear a face covering when you are in public and cannot stay  feet apart

from others.
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Avoid large groups. Public Gatherings are only permitted if  or less

people are in attendance. Gatherings of up to  people will be allowed in

Phase ree in the regional reopening. Check to see what phase your

region is in.

Stay home if you are sick.

Expect businesses to enforce these rules, as they are subject to inspection and

could be fined up to , for violations of the state’s social distancing

protocols.

Please. Be safe and smart so we don’t lose the progress we worked so hard to

gain.

On Sunday, March , all non-essential businesses statewide closed when

Governor Cuomo announced the "New York State on PAUSE" executive

order, a -point policy to assure uniform safety for everyone.

e -point NYS on PAUSE plan is as follows:

. Effective at PM on Sunday, March , all non-essential businesses

statewide will be closed;

. Non-essential gatherings of individuals of any size for any reason (e.g.

parties, celebrations or other social events) are canceled or postponed at

this time;

. Any concentration of individuals outside their home must be limited to

workers providing essential services and social distancing should be

practiced;
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. When in public individuals must practice social distancing of at least six

feet from others;

. Businesses and entities that provide other essential services must

implement rules that help facilitate social distancing of at least six feet;

. Individuals should limit outdoor recreational activities to non-contact

and avoid activities where they come in close contact with other people;

. Individuals should limit use of public transportation to when absolutely

necessary and should limit potential exposure by spacing out at least six

feet from other riders;

. Sick individuals should not leave their home unless to receive medical

care and only after a telehealth visit to determine if leaving the home is in

the best interest of their health;

. Young people should also practice social distancing and avoid contact

with vulnerable populations; and

. Use precautionary sanitizer practices such as using isopropyl alcohol

wipes.

If you are aware of any non-essential gatherings or any non-essential

businesses or entities operating in violation of "New York on PAUSE" please

choose the appropriate complaint below.

Governor Cuomo also announced the state is increasing the maximum fine

for violations of the state's social distancing protocol from  to ,

to help address the lack of adherence to social distancing protocols. e

Governor reminded localities that they have the authority to enforce the

protocols.

File a complaint against your employer or place of work.
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File a complaint about a business, location or incident in your community.

You may also call ---.

 

 Annotations  · Report a problem

COPYhttps://outline.com/RNqEEs

HOME ·  TERMS ·  PRIVACY ·  DMCA ·  CONTACT

Outline is a free service for reading and annotating
news articles. We remove the clutter so you can
analyze and comment on the content. In today’s
climate of widespread misinformation, Outline

empowers readers to verify the facts.
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INTERIM GUIDANCE FOR FOOD SERVICES DURING THE COVID-19 
PUBLIC HEALTH EMERGENCY 

 
 

When you have read this document, you can affirm at the bottom. 
 

As of June 26, 2020 

Purpose 

This Interim Guidance for Food Services during the COVID-19 Public Health Emergency (“Interim COVID-

19 Guidance for Food Services”) was created to provide owners/operators of food service businesses and 
their employees and contractors with precautions to help protect against the spread of COVID-19. 

This guidance applies to all restaurants and food services establishments, including food trucks, and other 
food concessions. In regions that are in Phase 1, or have not reached Phase 2, such establishments may 
only operate by take-out and delivery. In regions that have reached Phase 2, such establishments may 

open outdoor spaces with seating for customers (i.e. dining and bar spaces indoors cannot open to 
customers), provided customers can be seated at tables that are appropriately distanced. For further 
guidance on outdoor and take-out/deliver food services for businesses located in regions that are in 

Phase 1 and 2, please consult the New York State Department of Health’s (DOH) “Interim Guidance for 
Outdoor and Take-Out/Deliver Food Services During the COVID-19 Public Health Emergency.”  

In regions that have reached Phase 3, such establishments may open indoor and outdoor spaces with 

seating for customers, in accordance with this guidance, and provided that customers can be seated at 
tables that are appropriately distanced.  Furthermore, restaurants with bar seating can open the area, 

provided customers are seated and can be distanced appropriately. Consumption of any dine-in food 
and/or beverage must only occur while customers are seated at tables or bar tops in these spaces.  

These guidelines are minimum requirements only and any employer is free to provide additional 

precautions or increased restrictions. These guidelines are based on the best-known public health 
practices at the time of publication, and the documentation upon which these guidelines are based can 
and does change frequently. The Responsible Parties – as defined below – are accountable for adhering 

to all local, state and federal requirements relative to food services. The Responsible Parties are also 
accountable for staying current with any updates to these requirements, as well as incorporating same 
into any food service operations and/or Site Safety Plan. 

The Centers of Disease Control and Prevention, U.S. Food and Drug Administration, and United States 
Department of Labor’s Occupational Safety and Health Administration are not aware of any reports that 
suggest that COVID19 can be transmitted through food. Therefore, adherence to NYS Sanitary Codes for 

food service establishments along with additional requirements identified as part of these guidelines are 
expected to be sufficiently protective against COVID-19. 

Background 

On March 7, 2020, Governor Andrew M. Cuomo issued Executive Order 202, declaring a state of 
emergency in response to COVID-19. Community transmission of COVID-19 has occurred throughout 

New York. To minimize further spread, social distancing of at least six feet must be maintained between 
individuals, where possible.  
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On March 16, 2020, Governor Cuomo issued Executive Order 202.3, restricting all on-premises 
consumption of food and beverage at eating and drinking establishments statewide.   

On March 20, 2020, Governor Cuomo issued Executive Order 202.6, directing all non-essential businesses 
to close in-office personnel functions. Essential businesses, as defined by Empire State Development 
Corporation (ESD) guidance, were not subject to the in-person restriction, but were, however, directed to 

comply with the guidance and directives for maintaining a clean and safe work environment issued by 
DOH, and were strongly urged to maintain social distancing measures to the extent possible.  

On April 12, 2020, Governor Cuomo issued Executive Order 202.16, directing essential businesses to 

provide employees, who are present in the workplace, with a face covering, at no-cost, that must be 
used when in direct contact with customers or members of the public during the course of their work.  

On April 15, 2020, Governor Cuomo issued Executive Order 202.17, directing that any individual who is 
over age two and able to medically tolerate a face-covering must cover their nose and mouth with a 
mask or cloth face-covering when in a public place and unable to maintain, or when not maintaining, 

social distance. On April 16, 2020, Governor Cuomo issued Executive Order 202.18, directing that 
everyone using public or private transportation carriers or other for-hire vehicles, who is over age two 
and able to medically tolerate a face covering, must wear a mask or face covering over the nose and 

mouth during any such trip. It also directed any operators or drivers of public or private transport to wear 
a face covering or mask which covers the nose and mouth while there are any passengers in such a 
vehicle. On May 29, 2020, Governor Cuomo issued Executive Order 202.34, authorizing business 

operators/owners with the discretion to deny admittance to individuals who fail to comply with the face 
covering or mask requirements. 

On April 26, 2020, Governor Cuomo announced a phased approach to reopen industries and businesses 

in New York in phases based upon a data-driven, regional analysis.  On May 4, 2020, the 
Governor provided that the regional analysis would consider several public health factors, including new 
COVID-19 infections, as well as health care system, diagnostic testing, and contact tracing capacity.  On 

May 11, 2020, Governor Cuomo announced that the first phase of reopening would begin on May 15, 
2020 in several regions of New York, based upon available regional metrics and indicators. On May 29, 
2020, Governor Cuomo announced that the second phase of reopening would begin in several regions of 

New York. On June 3, 2020, Governor Cuomo announced outdoor dining at restaurants would be 
permitted in phase two of reopening, in accordance with state-issued guidance. On June 11, Governor 

Cuomo announced that the third phase of reopening would begin on June 12 in several regions of New 
York. 

In addition to the following standards, businesses must continue to comply with the guidance and 

directives for maintaining clean and safe work environments issued by the DOH. 

Please note that where guidance in this document differs from other guidance documents issued by New 
York State, the more recent guidance shall apply. 

Standards for Responsible Food Services in New York State  

No food service operation can occur without meeting the following minimum State standards, as well as 
applicable federal requirements, including but not limited to such minimum standards of the Americans 

with Disabilities Act (ADA), Centers for Disease Control and Prevention (CDC), Environmental Protection 
Agency (EPA), and United States Department of Labor’s Occupational Safety and Health Administration 

(OSHA).  

The State standards contained within this guidance apply to food services in operation during the COVID-
19 public health emergency until rescinded or amended by the State. The operator of the food service 
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site, or another party as may be designated by the operator (in either case, "the Responsible Parties"), 
shall be responsible for meeting these standards. 

The following guidance is organized around three distinct categories: people, places, and processes. 

 

I. PEOPLE 

A. Physical Distancing 

• For the purposes of this guidance, “outdoor space” is defined as an open-air space designated for the 
consumption of food and/or beverage, which may have a temporary or fixed cover (e.g. awning or 
roof) so long as such cover has at least two open sides for airflow. Within such outdoor space, all 
tables with seats must be at least six feet from any other table, seat, patron, or pedestrian 

thoroughfare or corridor; provided, however, if a bar or restaurant seeks to use contiguous public 
space (e.g. sidewalk) pursuant to Executive Order 202.38, the applicable local municipality, if 
allowing such usage, may determine alternative spacing of tables from pedestrian thoroughfares or 

corridors upon a consideration of the volume of pedestrian traffic on sidewalks, availability of 
sidewalk space, and avoidance of unnecessary congestion, or alternatively, the local municipality may 
require the bar or restaurant to erect a physical barrier of at least five feet in height if six feet of 

distance cannot be maintained between tables and a pedestrian thoroughfare or corridor. 

• Responsible Parties must ensure that indoor capacity is limited to no more than 50% of the maximum 
occupancy for a particular area as set by the certificate of occupancy, exclusive of employees.  

o Responsible Parties should ensure that a distance of at least six feet is maintained among 
workers at all times, unless the core activity requires a shorter distance (e.g. cooking, cleaning, 

clearing tables, maintenance). Regardless of physical distance, Responsible Parties must ensure 
all employees wear an acceptable face covering at all times. Patrons must also wear face 

coverings at all times, except while seated; provided, however, that the patron is over the age of 
two and able to medically tolerate such covering. 

o Acceptable face coverings for COVID-19 include but are not limited to cloth-based face coverings 

and disposable masks that cover both the mouth and nose. 

o However, cloth, disposable, or other homemade face coverings are not acceptable face coverings 
for workplace activities that typically require a higher degree of protection for personal protective 

equipment (PPE) due to the nature of the work. For those activities, N95 respirators or PPE used 
under existing industry standards should continue to be used, as is defined in accordance with 
OSHA guidelines. 

• Responsible Parties must ensure that outdoor capacity is limited to the number of tables that can be 
safely and appropriately arranged such that each table is a minimum of six feet away from another. 

• Responsible Parties must ensure that indoor and outdoor tables with seating for customers are 
separated by a minimum of six feet in all directions. Wherever distancing is not feasible between 

tables, Responsible Parties must enact physical barriers between such tables. The physical barriers 
must be at least five feet in height and must not block emergency and/or fire exits. 

o Responsible Parties may allow customers to sit at indoor and outdoor bar areas, provided a 

distance of at least six feet can be maintained between parties (i.e. groups of patrons). 

o Responsible Parties must ensure that bar area staff keep a distance of at least six feet between 
each other and/or customers, when possible. 
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• Responsible Parties may seat as many individuals at a single table as the table allows, with a 
maximum of 10 individuals per table. 

o Individuals seated at a table must be members of the same party but may be from different 
households. 

o Communal tables in which multiple parties are seated at the same large table are only permitted 
if a distance of at least six feet can be maintained between the parties. 

• Responsible Parties offering restroom access to customers must promote social distancing within and 
while waiting for restrooms. 

• Responsible Parties may modify the use and/or restrict the number of work stations and employee 
seating areas, so that employees are at least six feet apart in all directions (e.g. side-to-side and 
when facing one another) and are not sharing areas without cleaning and disinfection between use. 

When distancing is not feasible (e.g. pick-up stations, cash registers), Responsible Parties may enact 
physical barriers (e.g. plastic shielding walls) in areas where they would not affect air flow, heating, 
cooling, or ventilation) and must not block emergency and/or fire exits. 

o If used, physical barriers should be put in place in accordance with OSHA guidelines. 

o Physical barrier options may include: strip curtains, plexiglass or similar materials, or other 
impermeable dividers or partitions. 

• Responsible Parties should prohibit the use of small spaces (e.g. freezers or storage rooms) by more 
than one individual at a time, unless all employees in such space at the same time are wearing 

acceptable face coverings. However, even with face coverings in use, occupancy must never exceed 
50% of the maximum capacity of the space, unless it is designed for use by a single occupant. 
Responsible Parties should increase ventilation with outdoor air to the greatest extent possible (e.g. 

opening windows and doors to kitchen), while maintaining safety protocols. 

• Responsible Parties should put in place measures to reduce bi-directional foot traffic using tape or 
signs with arrows in narrow aisles, hallways, or spaces, and post signage and distance markers 
denoting spaces of six feet in all commonly used areas and any areas in which lines are commonly 
formed or people may congregate (e.g. clock in/out stations, health screening stations, breakrooms). 

o Responsible Parties must clearly signal six foot spacing in: 

▪ Any lines for customers waiting to order, pick up food, be seated, or use the restroom (e.g. 
by using tape or other equally effective means); and  

▪ Any pick-up or payment location (e.g. counter, table, register). 

• Responsible Parties must designate entrances/exits for customers and separate entrances/exits for 
employees, where possible. 

• Responsible Parties should encourage customers to wait in their car or outside at an appropriate 
social distance until food is ready to be picked up or they are ready to be seated. 

• Responsible Parties should encourage customers to place remote orders online or by phone. 

• Where possible, Responsible Parties should allow for contactless order, payment, delivery, and pick-
up and/or implement curbside pick-up. 

o When contactless payment is not feasible, Responsible Parties should minimize the use of billfolds 
and present paper receipts only. 
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• Responsible Parties should consider allowing customers that will be seated to order ahead of time to 
limit the amount of time spent in the establishment. 

• Responsible Parties must post signs throughout the site, consistent with DOH COVID-19 signage. 
Responsible Parties can develop their own customized signage specific to their workplace or setting, 
provided that such signage is consistent with the Department’s signage. Signage should be used to 
remind employees and patrons to: 

o Cover their nose and mouth with a face covering. 

o Properly store and, when necessary, discard PPE. 

o Adhere to physical distancing instructions. 

o Report symptoms of or exposure to COVID-19, and how they should do so. 

o Follow hand hygiene and cleaning and disinfection guidelines. 

o Follow appropriate respiratory hygiene and cough etiquette. 

B. Gatherings in Enclosed Spaces  

• Responsible Parties must limit in-person employee gatherings (e.g. staff meetings) to the greatest 
extent possible and use other methods such as video or teleconferencing whenever possible, per CDC 
guidance “Interim Guidance for Businesses and Employers to Plan and Respond to Coronavirus 
Disease 2019 (COVID-19)”. When videoconferencing or teleconferencing is not possible, Responsible 

Parties should hold meetings in open, well-ventilated spaces and ensure that individuals maintain six 
feet of social distance between one another (e.g. if there are chairs, leave space between chairs, 
have employees sit in alternating chairs). 

• Responsible Parties should encourage social distancing by limiting occupancy or closing non-essential 
amenities and communal areas that do not allow for appropriate social distancing. If open, 

Responsible Parties must make hand sanitizer or disinfecting wipes available near such amenities 
(e.g. vending machines, communal coffee stations). 

• Responsible Parties must put in place practices for adequate social distancing in small areas, such as 
restrooms and breakrooms, and should develop signage and systems (e.g. flagging when occupied) 
to restrict occupancy when social distancing cannot be maintained in such areas. 

o Responsible Parties operating food trucks should implement such practices to the extent 
practicable. 

• Responsible Parties should stagger schedules for their employees to observe social distancing (i.e. six 
feet of space) for any gathering (e.g. breaks, meals, shift starts/stops).  

C. Workplace Activity 

• Responsible Parties must take measures to reduce interpersonal contact and congregation, through 
methods such as: 

o Limiting in-person presence to only those staff who are necessary; 

o adjusting workplace hours; 

o reducing on-site workforce to accommodate social distancing guidelines; 

o shifting design (e.g. A/B teams, staggered arrival/departure times); 
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o prioritizing tasks that allow for social distancing over those that do not;  

o avoiding multiple crews and/or teams working in one area by staggering scheduled tasks and 

using signs to indicate occupied areas; and/or 

o segmenting and batching activities, where possible, so individuals can adhere to social distancing 
and reduce the number of hands touching equipment at the same time. 

• Where practicable, Responsible Parties should discourage food preparation employees from changing 
or entering others’ work stations during shifts, unless they are appropriately cleaned and/or 

disinfected, as appropriate. 

• Responsible Parties should designate discrete work zones for servers, where possible. Servers should 
serve specific zones in the restaurant to minimize overlap. 

• Responsible Parties should encourage customer reservations for seating, where practicable, to reduce 
the congregation of patrons waiting to be seated and served. 

o Responsible Parties must not provide customers with devices (e.g. buzzers) to provide alerts that 
seating or an order is available, unless such devices are thoroughly cleaned and disinfected 

between each use.  

▪ Responsible Parties are encouraged to use audio announcements, text messages, or notices 
on screens to communicate with customers awaiting an order or seating. 

• Responsible Parties may open buffets, provided that they are not self-serve and that they are 
sufficiently staffed to ensure that there is no customer touching of common objects (e.g. serving 

spoons, tongs) and that appropriate social distance is maintained.  

D. Movement and Commerce 

• Responsible Parties must establish designated areas for vendor pickups and/or deliveries, limiting 
contact to the extent possible. 

• Responsible Parties should limit on-site interactions (e.g. designate an egress for workers leaving 
their shifts and a separate ingress for workers starting their shifts) and movements (e.g. employees 
should remain near their workstations as often as possible).  

• For vendors that need to come on premises, Responsible Parties should ensure a one-at-a-time 
process, in which only one vendor delivers a product at a time, employees clean and disinfect high 

touch surfaces, and the next vendor can enter the premises. 

• Where practicable, Responsible Parties should limit the numbers of entrances in order to (1) manage 
the flow of traffic into the building and (2) facilitate health screenings, as described below while 
remaining in compliance with fire safety and other applicable regulations.  

• Develop a plan for people to maintain six feet of social distance while queuing inside or outside of the 
establishment for screening, as applicable. 
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II. PLACES 

A. Kitchen Area 

• Before returning to work, Responsible Parties must complete pre-return checks and assessments of 
kitchen systems to ensure a healthy and safe environment.  

• Responsible Parties must ensure kitchen staff wear face coverings at all times. 

• Responsible Parties should reconfigure kitchens to maintain six feet distance, to the extent possible.  

o Responsible Parties should stagger shifts, if possible, to do work (e.g. food prep) ahead of time. 

• To the extent possible, Responsible Parties should ensure kitchen staff are dedicated to one station 
throughout their shift (e.g. salad or grill or desserts). 

• Where applicable, Responsible Parties should establish markers in work stations and areas with tape 
on the floor to signal six feet distance in all directions. 

• Responsible Parties should encourage kitchen staff to place items on the counter for the next person 
to pick up rather than pass items from hands to hands.  

• Responsible Parties must minimize sharing of kitchen equipment between staff (e.g. knives, pots, 
rags/towels), where possible. 

B. Protective Equipment  

• In addition to the necessary PPE as required for certain workplace activities, Responsible Parties must 
procure, fashion, or otherwise obtain acceptable face coverings and provide such coverings to their 
employees while at work at no cost to the employee. Responsible Parties should have an adequate 

supply of face coverings, masks and other required PPE on hand should an employee need a 
replacement or should a vendor be in need. Acceptable face coverings include, but are not limited to, 
cloth (e.g. homemade sewn, quick cut, bandana), surgical masks, N95 respirators, and face shields.  

• Face coverings must be cleaned or replaced after use and may not be shared. Please consult the CDC 
guidance for additional information on cloth face coverings and other types of PPE, as well as 

instructions on use and cleaning. 

o Note that cloth face coverings or disposable masks shall not be considered acceptable face 
coverings for workplace activities that impose a higher degree of protection for face covering 

requirements. For example, if N95 respirators are traditionally required for specific food service 
activities, a cloth or homemade mask would not suffice. Responsible Parties must adhere to 

OSHA standards for such safety equipment. 

• Responsible Parties must allow their employees to use their own acceptable face coverings but 
cannot require their employees to supply their own face coverings. Further, this guidance shall not 

prevent employees from wearing their personally owned additional protective coverings (e.g. surgical 
masks, N95 respirators, or face shields), or if the Responsible Parties otherwise require employees to 

wear more protective PPE due to the nature of their work. Employers should comply with all 
applicable OSHA standards.  

• Responsible Parties must ensure that all staff wear face coverings at all times. Responsible Parties 
must ensure staff practice hand hygiene and use bare hand barriers consistent with State and Local 
Sanitary Codes. 

Case 1:20-cv-01001-FJS-TWD   Document 1-3   Filed 08/28/20   Page 8 of 14



 

 

 
 

8 

o If employees wear gloves during non-food preparation activities, Responsible Parties must: 

▪ Ensure employees replace gloves frequently; and 

▪ Encourage employees to change gloves when switching tasks (e.g. serving customers to pre-
rolling silverware). 

o If employees do not wear gloves, Responsible Parties must ensure employees frequently wash 

and/or sanitize their hands.  

▪ Responsible Parties must ensure that employees who are bussing tables wash their hands 
with soap and water and, if they are wearing gloves, replace their gloves, before and after 

cleaning and disinfecting tables. 

• Responsible Parties must only permit customer entry into the establishment if they wear an 
acceptable face covering; provided, however, that the customer is over the age of two and able to 
medically tolerate such covering.  

o Responsible Parties should require customers to wear face coverings when not seated at a table 

(e.g. when waiting for pickup, placing order at counter or window, walking to/from table, walking 
to/from restroom). 

o Once seated, Responsible Parties should encourage, but not require customers to wear face 
coverings when not eating and/or drinking. 

• Responsible Parties must put in place measures to limit the sharing of objects, such as kitchen tools, 
pens and pads, as well as the touching of shared surfaces, such as doorknobs, keypads, and 
touchscreens; or, require workers to wear gloves (trade-appropriate or medical) when in contact with 

shared objects or frequently touched surfaces; or, require workers to wash their hands before and 
after contact. 

• Responsible Parties must train their employees on how to adequately put on, take off, clean (as 
applicable), and discard PPE, including but not limited to, appropriate face coverings. 

B. Hygiene, Cleaning, and Disinfection 

• Responsible Parties must ensure adherence to hygiene and cleaning and disinfection requirements as 
advised by the CDC and DOH, including “Guidance for Cleaning and Disinfection of Public and Private 
Facilities for COVID-19,” and the “STOP THE SPREAD” poster, as applicable. Responsible Parties must 

maintain logs that include the date, time, and scope of cleaning and disinfection. 

• Responsible Parties must provide and maintain hand hygiene stations on site, as follows: 

o For handwashing: soap, running warm water, disposable paper towels, and a lined garage can. 

o For hand sanitizing: an alcohol-based hand sanitizer containing at least 60% alcohol for areas 
where handwashing facilities may not be available or practical. 

o Responsible Parties should make hand sanitizer available throughout high touch areas (e.g. 
outside restrooms). It should be placed in convenient locations, such as at entrances, exits, 

cashiers. Touch-free hand sanitizer dispensers should be installed where possible.  

o In food trucks and concessions where Responsible Parties are unable to provide running water 
stations, employees should wear gloves or regularly use hand sanitizing and continue to comply 

with federal, state, and local food handling and hygiene requirements. 
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• Responsible Parties should place signage near hand sanitizer stations indicating that visibly soiled 
hands should be washed with soap and water; hand sanitizer is not effective on visibly soiled hands. 

• Place receptacles around the site for disposal of soiled items, including PPE. 

• For take-out/delivery, Responsible Parties must: 

o Provide hand hygiene stations for customers waiting for food and/or drinks; 

o Ensure staff wash hands with soap and water or use hand sanitizer, and, if staff use gloves, 

regularly replace them; and 

o Ensure, if pick-up/delivery is in indoors/enclosed space, windows and/or doors are opened to 

allow for ventilation.  

• Responsible Parties must provide appropriate cleaning and disinfection supplies for shared and 
frequently touched surfaces and encourage their employees to use these supplies following 

manufacturer’s instructions for use before and after use of these surfaces, followed by hand hygiene. 

• Responsible Parties must conduct regular cleaning and disinfection of the site and more frequent 
cleaning and disinfection for high risk areas used by many individuals and for frequently touched 
surfaces. Cleaning and disinfection must be rigorous and ongoing and should occur at least after 
each shift, daily, or more frequently as needed. Please refer to DOH’s “Interim Guidance for Cleaning 

and Disinfection of Public and Private Facilities for COVID-19” for detailed instructions on how to 
clean and disinfect facilities. 

o Responsible Parties must ensure regular cleaning and disinfection of restrooms. Restrooms 
should be cleaned and disinfected more often depending on frequency of use.  

▪ Responsible Parties must ensure distancing rules are adhered to by using signage, occupied 

markers, or other methods to reduce restroom capacity where feasible. 

▪ Responsible Parties must ensure that equipment and tools are regularly cleaned and 
disinfected using registered disinfectants, including at least as often as employees change 

workstations or move to a new set of tools. Refer to the Department of Environmental 
Conservation (DEC) list of products registered in New York State and identified by the EPA as 
effective against COVID-19. 

o If cleaning or disinfection products or the act of cleaning and disinfecting causes safety hazards 
or degrades the material or machinery, Responsible Parties must put in place hand hygiene 
stations for between use and/or supply disposable gloves and/or limitations on the number of 

employees using such machinery. 

o Responsible Parties must provide for the cleaning and disinfection of exposed areas in the event 
an individual is confirmed to have COVID-19, with such cleaning and disinfection to include, at a 

minimum, all heavy transit areas and high-touch surfaces (e.g. shared tools, equipment, 
machines, work stations, keypads, telephones, vending machines, communal coffee stations).  

• CDC guidelines on “Cleaning and Disinfecting Your Facility” if someone is suspected or confirmed to 
have COVID-19 are as follows:  

o Close off areas used by the person suspected or confirmed to have COVID-19. 

▪ Affected areas need to be close off and cleaned and disinfected. 

▪ If an employee of a food truck is suspected or confirmed to have COVID-19, the food truck 

must be closed until cleaned and disinfected. 

o Open outside doors and windows to increase air circulation in the area. 
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o Wait 24 hours before you clean and disinfect. If 24 hours is not feasible, wait as long as possible. 

o Clean and disinfect all areas used by the person suspected or confirmed to have COVID-19, such 

as offices, bathrooms, common areas, and shared equipment. 

o Once the area has been appropriately cleaned and disinfected, it can be reopened for use. 

▪ Workers without close or proximate contact with the person who is suspected or confirmed to 

have COVID-19 can return to the work area immediately after cleaning and disinfection. 

▪ Refer to DOH’s “Interim Guidance for Public and Private Employees Returning to Work 
Following COVID-19 Infection or Exposure“ for information on “close or proximate” contacts. 

o If more than seven days have passed since the person who is suspected or confirmed to have 
COVID-19 visited or used the facility, additional cleaning and disinfection is not necessary, but 

routine cleaning and disinfection should continue. 

• Responsible Parties must prohibit employees from sharing food and beverages among themselves, 
encourage employees to bring lunch from home, and reserve adequate space for employees to 

observe social distancing while eating meals. 

• Responsible Parties must ensure that all condiments provided directly to customers be in single-use 
disposable containers or reusable containers that are regularly cleaned and disinfected, ideally 
between each party’s use. 

• Responsible Parties should ensure that guests are provided with single use, paper, disposable menus 
and/or that menus are displayed on white boards/chalk boards/televisions/projectors, where possible. 
If non-disposable menus are used, Responsible Parties must clean and disinfect the menus between 

each party’s use. 

o Responsible Parties should encourage customers to view menus online (e.g. on their own 
smartphone or electronic device) where possible. 

• Responsible Parties must use pre-packaged silverware or pre-rolled silverware. Silverware must be 
pre-rolled while wearing masks and gloves. 

• Responsible Parties must not offer or otherwise provide unwrapped straws and toothpicks. 

C. Phased Reopening 

• Responsible Parties are encouraged to phase-in reopening activities so as to allow for operational 
issues to be resolved before production or work activities return to normal levels. Responsible Parties 

should consider limiting the number of employees, hours, and number of customers available to be 
served when first reopening so as to provide operations with the ability to adjust to the changes. 

D. Communications Plan 

• Responsible Parties must affirm that they have reviewed and understand the state-issued industry 
guidelines, and that they will implement them. 

• Responsible Parties should develop a communications plan for employees, vendors, and customers 
that includes applicable instructions, training, signage, and a consistent means to provide employees 

with information. Responsible Parties may consider developing webpages, text and email groups, and 
social media. 
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III. PROCESSES 

A. Screening and Testing 

• Responsible Parties must implement mandatory daily health screening practices of their employees 
and, where practicable, vendors, but such screening shall not be mandated for customers and 
delivery personnel.  

o Screening practices may be performed remotely (e.g. by telephone or electronic survey), before 

the employee reports to the site, to the extent possible; or may be performed on site. 

o Screening should be coordinated to prevent employees from intermingling in close or proximate 
contact with each other prior to completion of the screening. 

o At a minimum, screening should be required of all employees and vendors completed using a 
questionnaire that determines whether the employee or vendor has: 

(a) knowingly been in close or proximate contact in the past 14 days with anyone who has 

tested positive for COVID-19 or who has or had symptoms of COVID-19;  

(b) tested positive for COVID-19 in the past 14 days; and/or 

(c) has experienced any symptoms of COVID-19 in the past 14 days. 

• Responsible Parties cannot mandate that customers complete a health screen or provide contact 
information but may encourage customers to do so. Responsible Parties may provide an option for 

customers to provide contact information so they can be logged and contacted for contact tracing, if 
necessary. 

• Refer to CDC guidance on “Symptoms of Coronavirus” for the most up to date information on 
symptoms associated with COVID-19. 

• Responsible Parties must require employees to immediately disclose if and when their responses to 
any of the aforementioned questions changes, such as if they begin to experience symptoms, 
including during or outside of work hours. 

• In addition to the screening questionnaire, temperature checks may also be conducted per U.S. Equal 
Employment Opportunity Commission or DOH guidelines. Responsible Parties are prohibited from 

keeping records of employee health data (e.g. the specific temperature data of an individual), but are 
permitted to maintain records that confirm individuals were screened and the result of such screening 
(e.g., pass/fail, cleared/not cleared). 

• Responsible Parties must ensure that any personnel performing screening activities, including 
temperature checks, are appropriately protected from exposure to potentially infectious workers or 

vendors entering the site. Personnel performing screening activities should be trained by employer-
identified individuals who are familiar with CDC, DOH, and OSHA protocols. 

• Screeners should be provided and use PPE, including at a minimum, a face mask, and may include 
gloves, a gown, and/or a face shield. 

• An individual who screens positive for COVID-19 symptoms must not be allowed to enter the 
premises and must be sent home with instructions to contact their healthcare provider for 
assessment and testing.  
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o Responsible Parties should provide such individuals with information on healthcare and testing 
resources. 

o Responsible Parties must immediately notify the state and local health department about the case 
if test results are positive for COVID-19. 

• Responsible Parties should refer to DOH’s “Interim Guidance for Public and Private Employees 
Returning to Work Following COVID-19 Infection or Exposure” regarding protocols and policies for 
employees seeking to return to work after a suspected or confirmed case of COVID-19 or after the 

employee had close or proximate contact with a person with COVID-19.  

• Responsible Parties must designate a central point of contact, which may vary by activity, location, 
shift or day, responsible for receiving and attesting to having reviewed all questionnaires, with such 
contact also identified as the party for individuals to inform if they later are experiencing COVID-19-
related symptoms, as noted on the questionnaire. 

• Responsible Parties must designate a site safety monitor whose responsibilities include continuous 
compliance with all aspects of the site safety plan. 

• To the extent possible, Responsible Parties should maintain a log of every person, including workers 
and vendors, who may have close or proximate contact with other individuals at the work site or 

area; excluding customers and deliveries that are performed with appropriate PPE or through 
contactless means. The log should contain contact information, such that all contacts may be 
identified, traced and notified in the event an employee is diagnosed with COVID-19. Responsible 

Parties must cooperate with state and local health department contact tracing efforts. 

o Responsible Parties cannot mandate that customers complete a health screen or provide contact 
information but may encourage customers to do so. 

B. Tracing and Tracking  

• Responsible Parties must notify the state and local health department immediately upon being 
informed of any positive COVID-19 test result by a worker at their site. 

• In the case of an employee, vendor, or customer who interacted at the business testing positive, the 
Responsible Parties must cooperate with the state and local health department to trace all contacts in 
the workplace, and the health department where the site is located must be notified of all employees 
logged and vendors/customers (as applicable) who entered the food service location dating back 48 

hours before the individual first experienced COVID-19 symptoms or tested positive, whichever is 
earlier. Confidentiality must be maintained as required by federal and state law and regulations. 

• Local health departments may, under their legal authority, implement monitoring and movement 
restrictions of infected or exposed persons including home isolation or quarantine. 

• Individuals who are alerted that they have come into close or proximate contact with a person with 
COVID-19, and have been alerted via tracing, tracking or other mechanism, are required to self-
report to their employer at the time of alert and shall follow the protocol described and referenced 

above. 
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IV. EMPLOYER PLANS 

Responsible Parties must conspicuously post completed safety plans on site for employees. The State has 

made available a business reopening safety plan template to guide business owners and operators in 
developing plans to protect against the spread of COVID-19. 

Additional safety information, guidelines, and resources are available at:  

New York State Department of Health Novel Coronavirus (COVID-19) Website 
https://coronavirus.health.ny.gov/  

Centers for Disease Control and Prevention Coronavirus (COVID-19) Website 
https://www.cdc.gov/coronavirus/2019-ncov/index.html  

Occupational Safety and Health Administration COVID-19 Website 

https://www.osha.gov/SLTC/covid-19/ 

 

At the link below, affirm that you have read and understand your obligation to 

operate in accordance with this guidance: 

https://forms.ny.gov/s3/ny-forward-affirmation 
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