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United States District Court
Eastern District of New York 2:17-cv-06728

Josh Berger, individually and on behalf
of all others similarly situated,

Plaintiff,
- against - Complaint

MFI Holding Corporation, MFI International,
Inc., Michael Foods of Delaware, Inc., Michael
Foods Group, Inc., Michael Foods, Inc.,
Crystal Farms Refrigerated Distribution
Company, Post Holdings, Inc.,

Defendants

Plaintiff Josh Berger (“plaintiff”’) individually and on behalf of all others similarly situated,
by attorneys, alleges upon information and belief, except for those allegations pertaining to
plaintiff, which are based on personal knowledge:

1. MFI Holding Corporation, MFI International, Inc., Michael Foods of
Delaware, Inc., Michael Foods Group, Inc., Michael Foods, Inc., and Crystal Farms
Refrigerated Distribution Company, are wholly-owned subsidiaries of Post Holdings, Inc.
(“Post™) (collectively, “Defendants”), and manufacture, distribute and advertise the Simply
Potatoes brand of refrigerated potato products.

2. The Products are sold by third-parties through brick and mortar stores and the
internet.

3. Simply Potatoes has three product lines, indicated in the table below as Hash

Browns, Mashed Potatoes and Diced Potatoes.
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4. The relevant product line to this action are the Simply Potatoes Mashed
Potatoes, of which there are seven varieties.

5. Five of these are “Regular,” as denoted by the “Simply Potatoes” name above
the product description and include Traditional, Garlic, Sour Cream & Chive, Sweet and
Parmesan Peppercorn.!

6. Two of these are denoted by the “Simply Skinny” name above the product
description and include Sea Salt & Cracked Pepper and Roasted Garlic & Sea Salt.

7. The representations capitalize on increasing consumer preferences for foods
which contain fewer and simpler ingredients.

8. For instance, a consumer will be more likely to purchase a product which is
comprised of ingredients “they can pronounce” or would find in “their grandmother’s

kitchen.”

! For purposes of this complaint, the five regular varieties will be referred to as the “Simply Potatoes” products
while the other two varieties will be referred to as the “Simply Skinny” products. “Products” shall refer to the
“Simply Potatoes” and “Simply Skinny” products.
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9. Consumers are seeking such products because they are generally healthier
and less processed than their synthesized and additive-laden alternatives.

10.  Where a product is composed of fewer, simpler ingredients, the final
consumable product will be less processed and contain fewer artificial and synthetic
ingredients and preservatives that consumers seek to avoid.

11.  These preferences are illustrated through butter and margarine.

12. Butter is one of nature’s oldest and simplest foods, produced by churning the
cream at the top of a cow’s milk until the fat solidifies.

13. Margarine, on the other hand, was conceived in a lab as a butter alternative
and remains butter’s archrival to this day.

14.  The invention of margarine in the late 19" century at the urging of the French
government was to offset the deficiency in fat consumption in lower-income people.

15.  Margarine’s production is the result of putting oil through a complex and
scientific process called hydrogenation, whereby the oil solidifies into the final product.

16. Butter shortages on the homefront during World War Il gave way to the post-
war preeminence of margarine, due to its marketing as a healthier and cheaper butter
alternative.

17. In the past decade, butter has experienced a renaissance at the direct expense
of margarine.

18.  The reasons include public awareness of harmful trans fats and hydrogenated
vegetable oils associated with margarine, consumer acceptance of more fat in their diets and
the above-mentioned desire to consume foods which are simple, real and natural.

19. Butter is central to the marketing of the Simply Potatoes Products.
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20.  The front label contains an image of mashed potatoes accompanied by
ingredients which distinguish that variety (i.e., pieces of whole garlic in the Garlic Mashed
Potatoes), around a square slice of semi-melted butter.

Principal Display Panel

e

f

GARLIC
MASHED POTATOES

21.  Approximately an inch to the right of the melting butter square is a circle

which emphasizes “Made With Real Butter & Milk.”
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22.  Thisvintage-styled stamp with unevenly darkened double circles surrounding
a stencil font message harkens back to an era when butter was made on a small scale, ink
was scarce and typography offered limited choices.

23.  The stamp is impressed at an angle, making it appear as if it were manually

applied following hours of arduous butter churning.

Old-fashioned Butter Churning

24.  The two sides of the package state “We use fresh, never frozen real potatoes
and real ingredients like milk and butter. Finally, comfort food that you can feel comfortable
with.”

25. However, the Simply Potatoes Products are misleading because despite the
centrality of butter to its marketing and labeling, it also contains margarine as indicated on

the ingredient list.
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Information Panel

Nutrition Facts
Serving Size 1/2 cup (124g)
Servings Per Container about 5

Amount Per Serving
Calories 120  Calories from Fat 50
% Daily Value*
Total Fat 69 9%
Saturated Fat 2.59
Trans Fat 0g
Cholesterol 10mg
Sodium 440mg
Total Carbohydrate 159
Dietary Fiber 1g
Sugars 2g
Protein 3g

D T e S i Al
VitaminA2% e  Vitamin C 0%

Calcium 6% ® Iron2%
*Percent Daily Values are based on a 2,000 calorie
diet. Your daily values may be higher or lower
depending on your calorie needs:
Calories:

Total Fat Less than
Sat Fat Less than
Cholest Less than
'msotg:%na‘rbohyd Ltis e gb‘bog?mu 37!
ral
Dietary Fiber 259

Calories per gram:
Fat9 e C 4 « Protein 4

~ INGREDIENTS: POTATOES, WHOLE MILK, BUTTER (CREAM,
SALT), MARGARINE (LIQUID AND HYDROGENATED SOYBEAN
OIL, WATER, SALT, CONTAINS LESS THAN 2% OF WHEY
SOLIDS, VEGETABLE MONO & DIGLYCERIDES, SOY LECITHIN,
SODIUM BENZOATE (PRESERVATIVE), ARTIFICIAL FLAVOR,
VITAMIN A PALMITATE ADDED), SALT, CONTAINS %% OR
LESS OF THE FOLLOWING: DISODIUM PYROPHOSPHATE
(ADDED TO MAINTAIN COLOR), POTASSIUM SORBATE AND
SODIUM BISULFITE (ADDED TO MAINTAIN FRESHNESS).
CONTAINS MILK AND SOY.
PARTIALLY PRODUCED WITH GENETIC ENGINEERING
(MARGARINE)

LB

DISTRIBUTED BY: Crystal Farms
301 Carlson Parkway, Suite 400
Minnetonka, MN 55305 ©2015

MADE IN THE U.S.A.

Questions or comments?
Please call 1-866-533-SPUD (7783)
or visit: simplypotatoes.com

;

MICROWAVE

OVEN
STOVE TOP

Ingredient List

INGREDIENTS: POTATOES, WHOLE MILK, BUTTER (CREAM,
SALT), MARGARINE (LIQUID AND HYDROGENATED SOYBEAN
OIL, WATER, SALT, CONTAINS LESS THAN 2% OF WHEY
SOLIDS, VEGETABLE MONO & DIGLYCERIDES, SOY LECITHIN,
SODIUM BENZOATE (PRESERVATIVE), ARTIFICIAL FLAVOR,
VITAMIN A PALMITATE ADDED), SALT, CONTAINS %% OR
LESS OF THE FOLLOWING: DISODIUM PYROPHOSPHATE
(ADDED TO MAINTAIN COLOR), POTASSIUM SORBATE AND
SODIUM BISULFITE (ADDED TO MAINTAIN FRESHNESS).
CONTAINS MILK AND SOY.

PARTIALLY PRODUCED WITH GENETIC ENGINEERING
(MARGARINE)

26. No reasonable consumer would seek and purchase a product which touts the

presence of “Real Butter” if it were disclosed on the front label that the product also

contained margarine.

27. No reasonable consumer who purchases a product highlighting the presence

of real butter and milk expects that the product will also contain margarine.

28.  This is because reasonable consumers are seeking to consume butter instead
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of margarine, certainly not both in the same product.

29.  The “Made With Real Butter & Milk” stamp contributes to the perception not
that the butter was made in a creamery by someone attired as an American colonist, but that
where a product wears its butter bona fides on its sleeve, it will not also contain margarine.

30.  The common dinner table question upon digging into mashed potatoes is
whether one will choose butter or margarine, not if someone will apply a little of each.

31. The information panel states that “Potatoes are one of nature’s simplest, most
satisfying foods. We like to keep it that way, using only real, fresh, never frozen potatoes.
So Simply Potatoes are as deliciously easy as they are wholesome. Enjoy!,” while the front
label states “Made From Fresh Potatoes” in an arc at the top of the label, above several
uncooked potatoes.

32.  The above-quoted representations are misleading because while potatoes may
in fact be “one of nature’s simplest, most satisfying foods,” defendants do not “keep it that
way” despite the claims they use “only real, fresh, never frozen potatoes.”

33.  This is because the Products admittedly contain margarine, a highly
synthesized and decidedly unsimple creation.

34. Moreover, the margarine contained in the Products is made using genetic
engineering, commonly referred to as genetically modified organisms, or GMOs.

35.  The label claims stress the simplicity of potatoes, butter and milk, joined
together in the Simply Potatoes Products.

36.  The above misrepresentations are material to reasonable consumers.

37. Excluding tax, the products cost approximately between $2.99 and $4.99, a

premium price compared to other similar refrigerated potato products.
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Jurisdiction and Venue

38.  Jurisdiction is proper pursuant to 28 U.S.C. § 1332(d)(2).

39. Upon information and belief, the aggregate amount in controversy is more
than $5,000,000.00, exclusive of interests and costs.

40. This Court has personal jurisdiction over defendants because they conduct
and transact business, contract to supply and supply goods within New York.

41. Venue is proper because plaintiff and many class members reside in this
District and defendants have been doing business in this District and in New York.

42. A substantial part of events and omissions giving rise to the claims occurred
in this District.

Parties

43. Plaintiff is a citizen of Nassau County, New York.

44, Post Holdings, Inc. (“Post™), a consumer-packaged goods holding company,
is a Missouri corporation with its principal place of business in St. Louis, Missouri.

45, MFI Holding Corporation (“MFI Holding”) is a Delaware corporation and a
wholly-owned subsidiary of Post.

46. Crystal Farms Refrigerated Distribution Company (“Crystal Farms”), MFI
International, Inc. (“MFI International”), Michael Foods Group, Inc. (“Michael Foods
Group”), Michael Foods, Inc. (“Michael Foods™), and Michael Foods of Delaware, Inc.
(“Michael Foods Delaware”) comprise the “Michael Foods Group” within Post and are
wholly-owned subsidiaries of MFI, with their principal place of business in Minnetonka,

Minnesota.?

2 MFI International and Crystal Farms are Minnesota corporations while the other Michaels Food Group entities are

Delaware corporations.
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47.  The Michael Foods Group companies produce value-added egg products,
refrigerated potato products, cheese and other dairy case products and pasta products for the
foodservice, retail and food ingredient channels.

48. Post directs and controls the operations, production, marketing and labeling
of the Products manufactured and distributed by its wholly-owned subsidiaries.

49, In 2017, plaintiff purchased a Simply Potatoes product for no less than $3.99,
excluding tax, at a store within this District.

50. Plaintiff paid a premium relative to other similar products because prior to
purchase, he saw and relied upon the representations described herein and understood same
to mean the Products were simple, made from fresh potatoes and that the presence of real
butter and milk meant that the Product did not contain margarine as well.

51. Plaintiff purchased the Product because he intended to consume a product
which possessed the attributes and features described herein and opted against buying a less
expensive product not so represented.

Class Allegations

52.  The class is all consumers in all states who purchased any Products bearing
any of the actionable representations herein during the statutes of limitation periods.

53.  Acclass action is superior to other available methods for the fair and efficient
adjudication of this controversy.

54.  The class is so numerous that joinder of all members, even if permitted, is
impracticable, as plaintiff believes there are hundreds of thousands of members.

55.  Common questions of law or fact predominate and include whether the

representations were likely to deceive reasonable consumers and if plaintiff and class
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members are entitled to damages.

56.  Plaintiff’s claims and the basis for relief are typical to other members’ owing
to all being subjected to the same representations.

57. Plaintiff is an adequate representative because his interests do not conflict
with other class members.

58. No individual inquiry is necessary since the focus is only on defendants’
practices and the class is definable and ascertainable.

59. Individual actions risk inconsistent results, would be repetitive and are
impractical to justify, as the claims are modest.

60.  Plaintiff’s counsel is competent and experienced in complex class action
litigation and intends to adequately and fairly protect class members’ interests.

61. Plaintiff seeks class-wide injunctive relief because the practices continue,
with the injunctive class maintained as a class action because it meets the same criteria as
the non-injunctive class.

Violation of New York General Business Law § 349

62.  Plaintiff repeats and realleges each and every allegation contained in all
foregoing paragraphs as if fully set forth herein.

63.  Defendants’ acts and practices are not unique to the parties and have a broader
impact on the public.

64.  Defendants’ representations of the Products as being “Made with REAL
Butter & Milk,” “simple,” “nutritious” and “wholesome” are false and misleading.

65.  This is because no reasonable consumer would expect a product touting the

presence of “real butter” to contain that specific product which is essentially the opposite

10
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product of butter — margarine.

66.  Itis false and misleading to represent the Products as (1) “simple” when they
contain margarine, an artificial product in its own right, that is also made from GMOs and
(2) “nutritious” and “wholesome” due to the levels of nutrients, sodium, fat content and
calories in the Products.

67.  The representations and omissions were material and relied on by plaintiff
and class members, who paid more than they would have without getting all they bargained.

68.  Asaresult, plaintiff and class members are entitled to damages.

Violation of New York General Business Law § 350

69. Plaintiff repeats and realleges each and every allegation contained in all
foregoing paragraphs as if fully set forth herein.

70. Defendants’ advertising is not unique to the parties and affects the public.

71. Defendants’ representations of the Products as being “Made with REAL
Butter & Milk,” “made from Fresh Potatoes,” “simple,” “nutritious” and “wholesome” are
misleading because a reasonable consumer expects that a product which focuses its labeling
on the presence of butter will not contain margarine.

72. Defendants mislead consumers by boasting of the presence of butter despite
also containing margarine.

73.  Defendant’s false advertising was relied upon by plaintiff and class members,
who paid a premium for the Products greater than they otherwise would have and did not
receive all that they bargained for.

74.  Asaresult, plaintiff and class members are entitled to damages.

Fraud

11
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75.  Plaintiff repeats and realleges each and every allegation contained in the
foregoing paragraphs as if fully set forth herein.

76. Defendants’ statements that the products are simple, wholesome and
nutritious were false because the Product contains margarine, is made through the use of
GMOs and contains levels of sodium, fat and calories that are not conducive to a nutritious
diet or wholesome lifestyle.

77. Defendants intended for consumers to rely on its claims that the Products
were simple, nutritious and wholesome by affording these claims prominence of place.

78.  These representations were material because plaintiff and class members
intended to purchase Products which had the above-described qualities.

79. Plaintiff and class members relied upon these claims, sustaining injury
through paying more than they would have absent such claims, entitling them to damages.

Implied Warranty of Merchantability

80.  Plaintiff repeats and realleges each and every allegation contained in the
foregoing paragraphs as if fully set forth herein.

81. Defendants manufacture, distribute and sell refrigerated potato products, and
warranted to plaintiff and class members that the Products were “Made with Real Butter &
Milk” even though they contained the food product which Plaintiff and other class members
sought to avoid — margarine.

82.  The Products do not conform to the affirmations of fact and promises on the
Products and the accompanying literature, wholly due to defendants’ actions.

83.  Asaresult of breaching the implied warranty of merchantability, plaintiff and

class members were damaged in the amount paid for the Products.

12
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Unjust Enrichment

84.  Plaintiff repeats and realleges each and every allegation contained in the

foregoing paragraphs as if fully set forth herein.

85. Defendants obtained benefits and monies because the Products were not as

represented, to the detriment and impoverishment of plaintiff and class members, who seek

restitution and disgorgement of such inequitably obtained profits.

Jury Demand and Prayer for Relief

Plaintiff demands a jury trial on all issues.

WHEREFORE, plaintiff, on behalf of himself and all others similarly situated, prays for

judgment:

1.

2.

5.

Declaring this a proper class action and certifying plaintiff as class representative;
Entering preliminary and permanent injunctive relief and directing defendant to correct
their practices to comply with the law;

Awarding monetary damages and interest, including treble and punitive damages, pursuant
to the common law claims and GBL 8§ 349, 350;

Awarding plaintiff and class members costs and expenses incurred, including reasonable
allowance of fees for plaintiff’s attorneys and experts; and

Such other and further relief as the Court deems just and proper.

Dated: November 15, 2017

Respectfully submitted,
Levin-Epstein & Associates, P.C.

By: /s/ Joshua Levin-Epstein
Joshua Levin-Epstein
1 Penn Plaza, Suite 2527
New York, NY 10119
Tel: (212) 792-0046

13
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Fax: (212) 563-7108
joshua@levinepstein.com

Sheehan & Associates, P.C.

By:  /s/ Spencer Sheehan
Spencer Sheehan
891 Northern Blvd., Suite 201
Great Neck, NY 11021
Tel: (516) 303-0552
Fax: (516) 234-7800
spencer@spencersheehan.com

14



Case 2:17-cv-06728 Document 1 Filed 11/17/17 Page 15 of 15 PagelD #: 15

2:17-cv-06728
United States District Court
Eastern District of New York

Josh Berger, individually on behalf of himself and all others similarly situated,

Plaintiff,

- against -

MFI Holding Corporation, MFI International, Inc., Michael Foods of Delaware, Inc., Michael
Foods Group, Inc., Michael Foods, Inc., Crystal Farms Refrigerated Distribution Company,
Post Holdings, Inc., LLC,

Defendants

Complaint

Levin-Epstein & Associates, P.C.
1 Penn Plaza
Suite 2527
New York, NY 10119
Tel: (212) 792-0046
Fax: (212) 563-7108
joshua@levinepstein.com

Pursuant to 22 NYCRR 130-1.1, the undersigned, an attorney admitted to practice in the courts of
New York State, certifies that, upon information, and belief, formed after an inquiry reasonable
under the circumstances, the contentions contained in the annexed documents are not frivolous.

Dated: November 15, 2017
New York, New York
/s/ Joshua Levin-Epstein
Joshua Levin-Epstein
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CERTIFICATION OF ARBITRATION ELIGIBILITY

Local Arbitration Rule 83.10 provides that with certain exceptions, actions seeking money damages only in an amount not in excess of $150,000,
exclusive of interest and costs, are eligible for compulsory arbitration. The amount of damages is presumed to be below the threshold amount unless a
certification to the contrary is filed.

I, Joshua Levin-Epstein , counsel for plaintiff , do hereby certify that the above captioned civil action is
ineligible for compulsory arbitration for the following reason(s):

monetary damages sought are in excess of $150,000, exclusive of interest and costs,
the complaint seeks injunctive relief,
O the matter is otherwise ineligible for the following reason

DISCLOSURE STATEMENT - FEDERAL RULES CIVIL PROCEDURE 7.1

Identify any parent corporation and any publicly held corporation that owns 10% or more or its stocks:

RELATED CASE STATEMENT (Section VIII on the Front of this Form)

Please list all cases that are arguably related pursuant to Division of Business Rule 50.3.1 in Section VIII on the front of this form. Rule 50.3.1 (a)
provides that “A civil case is “related” to another civil case for purposes of this guideline when, because of the similarity of facts and legal issues or
because the cases arise from the same transactions or events, a substantial saving of judicial resources is likely to result from assigning both cases to the
same judge and magistrate judge.” Rule 50.3.1 (b) provides that “ A civil case shall not be deemed “related” to another civil case merely because the civil
case: (A) involves identical legal issues, or (B) involves the same parties.” Rule 50.3.1 (c) further provides that “Presumptively, and subject to the power
of a judge to determine otherwise pursuant to paragraph (d), civil cases shall not be deemed to be “related” unless both cases are still pending before the
court.”

NY-E DIVISION OF BUSINESS RULE 50.1(d)(2)

1.) Is the civil action being filed in the Eastern District removed from a New York State Court located in Nassau or Suffolk
County: No
2.) If you answered “no” above:

a) Did the events or omissions giving rise to the claim or claims, or a substantial part thereof, occur in Nassau or Suffolk
County? Yes

b) Did the events or omissions giving rise to the claim or claims, or a substantial part thereof, occur in the Eastern
District? Yes

If your answer to question 2 (b) is “No,” does the defendant (or a majority of the defendants, if there is more than one) reside in Nassau or

Suffolk County, or, in an interpleader action, does the claimant (or a majority of the claimants, if there is more than one) reside in Nassau

or Suffolk County?
(Note: A corporation shall be considered a resident of the County in which it has the most significant contacts).

BAR ADMISSION

I am currently admitted in the Eastern District of New York and currently a member in good standing of the bar of this court.
Yes |:| No

Are you currently the subject of any disciplinary action (s) in this or any other state or federal court?
[] Yes (If yes, please explain) No

I certify the accuracy of all information provided above.

Signature: s/ Joshua Levin-Epstein
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AO 440 (Rev. 06/12) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the
Eastern District of New York

Josh Berger, individually and on behalf of all others
similarly situated

Plaintiff(s)

v. Civil Action No. 2:17-cv-0

MFI Holding Corporation, MFI International, Inc., Michael
Foods of Delaware, Inc., Michael Foods Group, Inc.,
Michael Foods, Inc., Crystal Farms Refrigerated
Distribution Company, Post Holdings, Inc.

Defendant(s)

R N N N N W P g

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) MFI Holding Corporation
c/o Corporate Creations Network Inc.
3411 Silverside Road
Tatnall Building, Suite 104
Wilmington, DE 19810

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:  Joshua Levin-Epstein

Levin Epstein & Associates, P.C.
1 Penn Plaza,Suite 2527
New York, NY 10119

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

DOUGLAS C. PALMER
CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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UNITED STATES DISTRICT COURT

for the
Eastern District of New Y ork

Josh Berger, individually and on behalf of all others
similarly situated

Plaintiff(s)

V. Civil Action No. 2:17-cv-0

MFI Holding Corporation, MFI International, Inc., Michael
Foods of Delaware, Inc., Michael Foods Group, Inc.,
Michael Foods, Inc., Crystal Farms Refrigerated
Distribution Company, Post Holdings, Inc.

N N N N N N N N N N N N

Defendant(s)
SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) MFI International, Inc.
301 Carlson Parkway
Suite 400
Minnetonka, MN 55305

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:  Joshua Levin-Epstein

Levin Epstein & Associates, P.C.
1 Penn Plaza,Suite 2527
New York, NY 10119

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

DOUGLAS C. PALMER
CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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UNITED STATES DISTRICT COURT

for the
Eastern District of New Y ork

Josh Berger, individually and on behalf of all others
similarly situated

Plaintiff(s)

V. Civil Action No. 2:17-cv-0

MFI Holding Corporation, MFI International, Inc., Michael
Foods of Delaware, Inc., Michael Foods Group, Inc.,
Michael Foods, Inc., Crystal Farms Refrigerated
Distribution Company, Post Holdings, Inc.

Defendant(s)

N N N N N N N N N N N N

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) Michael Foods of Delaware, Inc.
c/o Corporate Creations Network Inc.
3411 Silverside Road
Tatnall Building, Suite 104
Wilmington, DE 19810

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:  Joshua Levin-Epstein

Levin Epstein & Associates, P.C.
1 Penn Plaza,Suite 2527
New York, NY 10119

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

DOUGLAS C. PALMER
CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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UNITED STATES DISTRICT COURT

for the
Eastern District of New Y ork

Josh Berger, individually and on behalf of all others
similarly situated

Plaintiff(s)

V. Civil Action No. 2:17-cv-0

MFI Holding Corporation, MFI International, Inc., Michael
Foods of Delaware, Inc., Michael Foods Group, Inc.,
Michael Foods, Inc., Crystal Farms Refrigerated
Distribution Company, Post Holdings, Inc.

Defendant(s)

N N N N N N N N N N N N

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) Michael Foods Group, Inc.
c/o Corporate Creations Network Inc.
3411 Silverside Road
Tatnall Building, Suite 104
Wilmington, DE 19810

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:  Joshua Levin-Epstein

Levin Epstein & Associates, P.C.
1 Penn Plaza,Suite 2527
New York, NY 10119

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

DOUGLAS C. PALMER
CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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UNITED STATES DISTRICT COURT

for the
Eastern District of New Y ork

Josh Berger, individually and on behalf of all others
similarly situated

Plaintiff(s)

V. Civil Action No. 2:17-cv-0

MFI Holding Corporation, MFI International, Inc., Michael
Foods of Delaware, Inc., Michael Foods Group, Inc.,
Michael Foods, Inc., Crystal Farms Refrigerated
Distribution Company, Post Holdings, Inc.

Defendant(s)

N N N N N N N N N N N N

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) Michael Foods, Inc.
c/o Corporate Creations Network Inc.
3411 Silverside Road
Tatnall Building, Suite 104
Wilmington, DE 19810

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:  Joshua Levin-Epstein

Levin Epstein & Associates, P.C.
1 Penn Plaza,Suite 2527
New York, NY 10119

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

DOUGLAS C. PALMER
CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk



Case 2:17-cv-06728 Document 1-7 Filed 11/17/17 Page 1 of 1 PagelD #: 23

AO 440 (Rev. 06/12) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the
Eastern District of New Y ork

Josh Berger, individually and on behalf of all others
similarly situated

Plaintiff(s)

V. Civil Action No. 2:17-cv-0

MFI Holding Corporation, MFI International, Inc., Michael
Foods of Delaware, Inc., Michael Foods Group, Inc.,
Michael Foods, Inc., Crystal Farms Refrigerated
Distribution Company, Post Holdings, Inc.

Defendant(s)

N N N N N N N N N N N N

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) Crystal Farms Refrigerated Distribution Company
301 Carlson Parkway
Suite 400
Minnetonka, MN 55305

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:  Joshua Levin-Epstein

Levin Epstein & Associates, P.C.
1 Penn Plaza,Suite 2527
New York, NY 10119

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

DOUGLAS C. PALMER
CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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UNITED STATES DISTRICT COURT

for the
Eastern District of New York

Josh Berger, individually and on behalf of all others
similarly situated

Plaintiff(s)

v. Civil Action No. 2:17-cv-0

MFI Holding Corporation, MFI International, Inc., Michael
Foods of Delaware, Inc., Michael Foods Group, Inc.,
Michael Foods, Inc., Crystal Farms Refrigerated
Distribution Company, Post Holdings, Inc.

Defendant(s)

R N N N N W P g

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) Post Holdings, Inc.
c/o Corporate Creations Network Inc.
12747 Olive Blvd.
#300
Saint Louis, MO 63141

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:  Joshua Levin-Epstein

Levin Epstein & Associates, P.C.
1 Penn Plaza,Suite 2527
New York, NY 10119

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

DOUGLAS C. PALMER
CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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