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UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

VICKY ARONSON, individually, and on
behalf of all others similarly situated, 
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 v. 

GANNETT CO., INC., a Delaware 
corporation; LDC DISTRIBUTION, LLC, a 
California limited liability company; LOUIS 
COX, an individual; and DOES 1 through 
100, inclusive, 

Defendants. 

Case No. ____________
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PUBLISHING SERVICES, LLC’S 
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DISTRICT COURT 
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TO THE UNITED STATES DISTRICT COURT FOR THE CENTRAL 

DISTRICT OF CALIFORNIA AND TO PLAINTIFF VICKY ARONSON AND 

HER COUNSEL OF RECORD: 

PLEASE TAKE NOTICE that Defendant Gannett Publishing Services, LLC 

(“Gannett”) (erroneously sued as Gannett Co., Inc.) files this Notice of Removal, 

pursuant to 28 U.S.C. §§ 1331, 1332(d)(2) & (d)(10), 1441(a), 1446, and 1453, to 

effectuate the removal of the above-captioned action from the Superior Court for the 

County of Riverside to the United States District Court for the Central District of 

California.  This Court has original jurisdiction under 28 U.S.C. §§ 1332(d)(2) & 

(d)(10)—the Class Action Fairness Act of 2005 (“CAFA”).  Removal is proper for the 

reasons set forth below. 

I. PROCEDURAL BACKGROUND 

1. On April 22, 2019, Plaintiff Vicky Aronson filed a class action complaint in 

the Superior Court of California for the County of Riverside, titled “VICKY ARONSON, 

individually and on behalf of all others similarly situated; Plaintiff, v. GANNETT CO, 

INC., a Delaware corporation with its principal place of business in Virginia; LDC 

DISTRIBUTION, LLC, a California limited liability company; LOUIS COX, an 

individual; and DOES 1 to 100, inclusive, Defendants,” Case No. RIC1902519 

(“Complaint”). 

2. Plaintiff asserts 11 claims in her Complaint against all of the Defendants: (1) 

“PAGA Penalties For Willful Misclassification (Labor Code Section 226.8, 2698”); (2) 

“Failure To Pay Separately And Hourly For Time Spent By Newspaper Carriers On Rest 

Periods And Nonproductive Time (Labor Code §§ 1194, 1194.2)”; (3) “Failure To 

Provide Paid Rest Breaks And Pay Missed Rest Break Premiums (Labor Code § 226.7; 

IWC Wage Order No. 9)”; (4) “Failure To Provide Meal Periods And Pay Missed Meal 

Period Premiums (Labor Code §§ 226.7, 512; IWC Wage Order No. 9)”; (5) Failure To 

Reimburse Business Expenses (Labor Code § 2802)”; (6) “Unlawful Deductions From 

Pay (Labor Code §§ 221, 223, 400-410)”; (7) “Failure To Pay All Wages Owed In A 
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Timely Manner (Labor Code § 204)”; (8) “Failure To Provide Complete Wage 

Statements (Labor Code § 226 and 226.3)”; (9) “Waiting Time Penalties (Labor Code §§ 

201-203)”; (10) UCL Violations (Bus. & Prof. Code §§ 17200-17204)”; and (12) “PAGA 

And Other Penalties (Labor Code §§ 2698-2699.5).”  

3. On April 30, 2019, Gannett’s registered agent for service of process in 

California received, via process server, the following documents: Summons, Complaint, 

Civil Case Cover Sheet, Notice of Assignment and Case Management Conference.  A 

true and correct copy of the service packet received by Gannett is attached hereto as 

Exhibit A.   

4. On May 29, 2019, Gannett filed its Answer to Plaintiff’s Complaint in 

Riverside Superior Court.  A true and correct copy of Gannett’s Answer filed to 

Plaintiff’s Complaint is attached hereto as Exhibit B. 

5. A Case Management Conference in the state court action is currently set for 

June 24, 2019. 

6. Other than the documents described as Exhibits A and B, Gannett has not 

filed or received any other pleadings or papers in this action prior to this Notice of 

Removal.   

II. FACTUAL BACKGROUND 

7. Gannett gathers news, creates media content, and publishes newspapers.  

(Compl., ¶ 10.)  Indeed, throughout California, Gannett owns six newspapers.  (Compl., ¶ 

10.)  Those newspapers are distributed to subscribers’ homes in various geographic areas 

(as relevant to this case, in Palm Springs, Salinas, and Visalia) by independent 

contractors who provide newspaper delivery services (hereinafter, “carriers”) (like 

Plaintiff and the putative class members).  (Compl. ¶¶ 10.)   

8. Newspapers are typically dropped off at a distribution center, from where 

carriers pick them up.  (Compl., ¶ 22.)  Carriers then choose how to prepare the 

newspapers for delivery, often including by folding and securing them with rubber bands, 
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placing them in plastic bags, and loading them into their personal vehicles.  (Compl., ¶¶ 

22, 46.) 

9. The newspapers are distributed in a variety of ways.  During at least part of 

the proposed class period, Gannett has contracted directly with carriers, who deliver 

Gannett’s newspapers to subscribers’ homes.  (Compl., ¶¶ 10, 23-24.)  Alternatively, 

Gannett contracts with independent, separate distribution businesses (like Defendant 

LDC Distribution, LLC (“LDC”), which is wholly-owned by Defendant Louis Cox) to 

distribute its newspapers.  (Compl., ¶¶ 11-12; Werlinich Decl., ¶ 9.)  As relevant to this 

action, LDC then subcontracted with smaller businesses (independent contractor carriers) 

to deliver the newspapers.  (Compl., ¶ 23; Werlinich Decl., ¶ 9.)       

10. On June 2, 2016, Plaintiff contracted with Gannett to ensure delivery of 

newspapers in the Palm Springs area seven days per week.  (Compl., ¶¶ 6, 10, 28; 

Werlinich Decl., ¶ 10, Exs. A-B.)  Her contracts with Gannett were assigned to LDC on 

January 9, 2017.  (Compl., ¶ 23; Werlinich Decl., ¶ 11.)  Plaintiff alleges that her 

contracts with LDC ended in July 2017.  (Compl., ¶ 6.)  

III. TIMELINESS OF REMOVAL  

11. The time for filing a Notice of Removal does not run until a party has been 

formally served with the summons and complaint under the applicable state law “setting 

forth the claim for relief upon which such action or proceeding is based” or, if the case 

stated by the initial pleading is not removable, after receipt of any “other paper from 

which it may be first ascertained that the case is one which is or has become removable.”  

28 U.S.C. § 1446(b)(1); Murphy Bros., Inc. v. Michetti Pipe Stringing, Inc., 526 U.S. 

344, 347-348 (1999) (“[A] named Defendant’s time to remove is triggered by 

simultaneous service of the summons and complaint.”). 

12. The service of process that triggers the 30-day period to remove is governed 

by state law.  City of Clarksdale v. BellSouth Telecomms., Inc., 428 F.3d 206, 210 (5th 

Cir. 2005) (“Although federal law requires the defendant to file a removal motion within 

thirty days of service, the term ‘service of process’ is defined by state law.”). 
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13. The 30-day time limit to remove was triggered by Plaintiff’s service of the 

Summons and Complaint on April 30, 2019.  See Murphy Bros., 526 U.S. at 347-348 

(“[A] named defendant’s time to remove is triggered by simultaneous service of the 

summons and complaint.”). 

14. This Notice of Removal is timely because it is filed within 30 days of 

service of the Summons and Complaint, by personal service on the agents for service of 

process for Gannett, on April 30, 2019.  Cal. Code Civ. Proc. § 415.10 (“A summons 

may be served by personal delivery of a copy of the summons and of the complaint to the 

person to be served.  Service of a summons in this manner is deemed complete at the time 

of such delivery.”); 28 U.S.C. § 1446(b)(1) (“The notice of removal of a civil action or 

proceeding shall be filed within 30 days after the receipt by the defendant, through 

service or otherwise, of a copy of the initial pleading setting forth the claim for relief 

upon which such action or proceeding is based, or within 30 days after the service of 

summons upon the defendant if such initial pleading has then been filed in court and is 

not required to be served on the defendant, whichever period is shorter.”). 

IV. JURISDICTION: CLASS ACTION FAIRNESS ACT (“CAFA”) REMOVAL 

15. This Court has original jurisdiction of this action under CAFA, codified in 

pertinent part at 28 U.S.C. Section 1332(d)(2).  As set forth below, this action is properly 

removable, pursuant to 28 U.S.C. Section 1441(a), in that this Court has original 

jurisdiction over the action, because the aggregate amount in controversy exceeds 

$5,000,000 (exclusive of interest and costs), and the action is a class action in which at 

least one putative class member is a citizen of a state different from that of a defendant.  

28 U.S.C. §§ 1332(d)(2), (d)(6), & (d)(10).  Furthermore, the number of putative class 

members is greater than 100.  28 U.S.C. § 1332(d)(5)(B). 

A. Plaintiff And Defendants Are Minimally Diverse 

16. CAFA requires only minimal diversity to establish federal jurisdiction: at 

least one purported class member must be a citizen of a state different from any named 

defendant.  28 U.S.C. § 1332(d)(2)(A).  In this case, Plaintiff is a citizen of a state 
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(California) that is different from the states of citizenship of Gannett (which is a citizen 

of Delaware and Virginia). 

1. Plaintiff Is A Citizen Of California 

17. For purposes of determining diversity, a person is a “citizen” of the state in 

which he or she is domiciled.  Kantor v. Wellesley Galleries, Inc., 704 F.2d 1088, 1090 

(9th Cir. 1983) (“To show state citizenship for diversity purposes under federal common 

law a party must . . . be domiciled in the state.”).  Residence is prima facie evidence of 

domicile.  State Farm Mut. Auto Ins. Co. v. Dyer, 19 F.3d 514, 520 (10th Cir. 1994) 

(“[T]he place of residence is prima facie the domicile.”).  Citizenship is determined by 

the individual’s domicile at the time that the lawsuit is filed.  Armstrong v. Church of 

Scientology Int’l, 243 F.3d 546, 546 (9th Cir. 2000) (“For purposes of diversity 

jurisdiction, an individual is a citizen of his or her state of domicile, which is determined 

at the time the lawsuit is filed.”). 

18. Plaintiff alleges that she is “a California resident.”  (Ex. A, Compl., ¶¶ 6, 8.)  

Plaintiff further alleges that Defendants “employed [her] as a newspaper carrier in 

California.”  (Ex. A, Compl., ¶ 6.)  In addition, an Accurint report run on Plaintiff shows 

that she currently resides in Venice, California, and she has resided uninterrupted in 

California since at least January 2010.  (Leaf Decl., ¶¶ 2-3, Ex. A.)  Accordingly, 

Plaintiff is a citizen of California.  

2. Defendant Gannett Is Not A Citizen Of California 

19. Under 28 U.S.C. Section 1332(c), “a corporation shall be deemed to be a 

citizen of any State by which it has been incorporated and of the State where it has its 

principal place of business.”  Gannet is now, and ever since this action commenced, has 

been, organized under Delaware law.  (Compl., ¶ 10 (Gannett “is a Delaware 

corporation”); Werlinich Decl., ¶ 6.)  Thus, for purposes of diversity jurisdiction, Gannett 

is a citizen of Delaware.  Further, as shown below, Gannett’s principal place of business 

is, and has been at all times since this action commenced, located in Virginia.  (Compl., ¶ 
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10 (Gannett is “headquartered in Virginia”); (Werlinich Decl., ¶ 7.)  Thus, for purposes of 

diversity jurisdiction, Gannett is also a citizen of Virginia. 

20.  The United States Supreme Court held that when determining a company’s 

principal place of business for diversity purposes, the appropriate test is the “nerve 

center” test.  Hertz Corp. v. Friend, 559 U.S. 77, 80-81, 92-93 (2010).  Under that test, 

the “principal place of business” means the corporate headquarters where a corporation’s 

high-level officers direct, control, and coordinate its activities on a day-to-day basis.  Id. 

(“‘[P]rincipal place of business’ is best read as referring to the place where a 

corporation’s officers direct, control, and coordinate the corporation’s activities.”). 

21. Under the “nerve center” test, Virginia emerges as Gannett’s principal place 

of business.  Gannett’s corporate headquarters are located in McLean, Virginia, where its 

high-level officers direct, control, and coordinate Gannett’s activities.  (Werlinich Decl., 

¶ 7.)  Gannett’s high-level corporate officers maintain offices in Virginia, and many of 

Gannett’s corporate level functions are performed in the Virginia office.  (Werlinich 

Decl., ¶ 7.)  Additionally, many of Gannett’s executive and administrative functions are 

directed from the McLean, Virginia headquarters. (Werlinich Decl., ¶ 7.) 

22. Therefore, for purposes of diversity of citizenship, Gannett is, and has been 

at all times since this action commenced, a citizen of the States of Delaware and Virginia.  

28 U.S.C. § 1332(d)(10). 

23. Because Plaintiff is a citizen of California, and Gannett is a citizen of 

Delaware and Virginia, minimal diversity exists under CAFA. 

3. Doe Defendants’ Citizenship Is Disregarded   

24. The presence of Doe defendants in this case has no bearing on diversity of 

citizenship for removal.  See 28 U.S.C. § 1441(a) (“For purposes of removal under this 

chapter, the citizenship of defendants sued under fictitious names shall be disregarded.”).  

See also Fristoe v. Reynolds Metals Co., 615 F.2d 1209, 1213 (9th Cir. 1980) (“[I]f 

Fristoe’s objection can be read as including the failure of the unidentified ‘officers’ of 

Reynolds and the unions, as well as the Doe defendants, to join in the removal petition, 
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their joinder [in the removal] was unnecessary.”); Soliman v. Philip Morris, Inc., 311 F. 

3d 966, 971 (9th Cir. 2002) (“[C]itizenship of fictitious defendants is disregarded for 

removal purposes and becomes relevant only if and when the plaintiff seeks leave to 

substitute a named defendant.”).  Thus, the existence of Doe defendants 1-100 does not 

deprive this Court of jurisdiction.  Abrego v. Dow Chemical Co., 443 F.3d 676, 679-680 

(9th Cir. 2006) (rule applied in CAFA removal). 

B. There Are More Than 100 Putative Class Members 

25. CAFA requires that the aggregated number of members of all putative 

classes be at least 100.  28 U.S.C. § 1332(d)(5)(B).  Plaintiff alleges a class period of 

August 24, 2014 to the present.1  (Compl., ¶ 2.)  She brings claims on behalf of two 

putative classes: (1) all California residents who signed independent contractor 

agreements with Gannett to provide services as newspaper carriers in California and who 

were classified as independent contractors during the class period, and (2) all California 

residents who signed independent contractor agreements with LDC to provide services as 

newspaper carriers in California and who were classified as independent contractors 

during the class period.  (Compl., ¶ 8.)  Plaintiff alleges the putative class size to be 

“more than 500.”  (Compl., ¶ 72(a).)  From August 24, 2014 through November 28, 

2018, Gannett has contracted with approximately 527 newspaper carriers in California, 

all of whom it classified as independent contractors.  (Werlinich Decl., ¶ 13.)  This figure 

is a conservative estimate of the class size because it does not include (1) putative class 

members with whom Gannett contracted after November 28, 2018, or (2) any putative 

class members who have contracted with LDC. 

C. The Amount In Controversy Exceeds The Statutory Minimum

26. Gannett denies liability in this action.  Nevertheless, the amount in 

controversy as alleged in Plaintiff’s Complaint exceeds $5,000,000.  All calculations 

1 According to Plaintiff, although she did not file her Complaint until April 22, 2019, the 
parties’ tolling agreement means that the Complaint should be treated as being filed on 
the effective date of that tolling agreement: August 24, 2018.  (Compl., ¶ 2.)  
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supporting the amount in controversy are based on the Complaint’s allegations (along 

with other information identified herein), assuming the truth of those allegations without 

any admission of the truth of those purported facts and assuming solely for purposes of 

this Notice of Removal that liability is established.  

1. Legal Standard: Preponderance Of The Evidence 

27. CAFA requires that the amount in controversy exceed $5,000,000, exclusive 

of interest and costs.  28 U.S.C. § 1332(d)(2).  Under CAFA, the claims of the individual 

members in a class action are aggregated to determine if the amount in controversy 

exceeds the sum or value of $5,000,000.  28 U.S.C. § 1332(d)(6).  Federal jurisdiction is 

appropriate under CAFA “if the value of the matter in litigation exceeds $5,000,000 

either from the viewpoint of the plaintiff or the viewpoint of the defendant, and 

regardless of the type of relief sought (e.g., damages, injunctive relief, or declaratory 

relief).”  Senate Judiciary Committee Report, S. Rep. No. 109-14, at 42 (2005), reprinted 

in 2005 U.S.C.C.A.N. 3, 40; see also Pagel v. Dairy Farmers of Am., Inc., 986 F. Supp. 

2d 1151, 1161 (C.D. Cal. 2013) (“CAFA’s rejection of the anti-aggregation rule makes 

the ‘either viewpoint’ rule a valid method for assessing the value of the matter in 

controversy to determine whether jurisdiction lies under [CAFA].”).  And any doubts 

regarding the maintenance of interstate class actions in state or federal court should be 

resolved in favor of federal jurisdiction.  S. Rep. No. 109-14, at 42-43 (“[I]f a federal 

court is uncertain about whether ‘all matters in controversy’ in a purposed class action 

‘do not in the aggregate exceed the sum or value of $5,000,000, the court should err in 

favor of exercising jurisdiction over the case. . . .  Overall, new section 1332(d) is 

intended to expand substantially federal court jurisdiction over class actions.  Its 

provision should be read broadly, with a strong preference that interstate class actions 

should be heard in a federal court if properly removed by any defendant.”); Yeroushalmi 

v. Blockbuster, Inc., 2005 WL 2083008, at *5 (C.D. Cal. July 11, 2005) (“[U]nder 

CAFA[,] the Court has jurisdiction.  This result is further supported by the Senate 

Judiciary Committee’s direction that ‘[when] a federal court is uncertain about whether 
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‘all matters in controversy’ in a purported class action ‘do not in the aggregate exceed the 

sum or value of $5,000,000,’ the court should err in favor of exercising jurisdiction.”). 

28. The Complaint does not allege the amount in controversy for the class 

Plaintiff purports to represent.  Where a complaint does not allege a specific amount in 

damages, the removing defendant bears the burden of proving by a “preponderance of 

the evidence” that the amount in controversy exceeds the statutory minimum.  Rodriguez 

v. AT&T Mobility Servs. LLC, 728 F.3d 975, 977 (9th Cir. 2013) (“[T]he proper burden 

of proof imposed upon a defendant to establish the amount in controversy is the 

preponderance of the evidence standard.”).   

29. In 2011, Congress amended the removal statute to specify that “removal of 

the action is proper on the basis of an amount in controversy asserted . . . if the district 

court finds, by the preponderance of the evidence, that the amount in controversy exceeds 

the amount specified in section 1332(a).”  Pub. L. 112–63, Dec. 7, 2011, 125 Stat. 758, § 

103(b)(3)(C) (codified at 28 U.S.C. § 1446(c)(2)).  Accord Abrego v. The Dow Chem. 

Co., 443 F.3d 676, 683 (9th Cir. 2006) (“Where the complaint does not specify the 

amount of damages sought, the removing defendant must prove by a preponderance of 

the evidence that the amount in controversy requirement has been met.”); Guglielmino v. 

McKee Foods Corp., 506 F.3d 696, 701 (9th Cir. 2007) (“[T]he complaint fails to allege a 

sufficiently specific total amount in controversy . . . .  [W]e therefore apply the 

preponderance of the evidence burden of proof to the removing defendant.”).  The 

defendant must show that it is “more likely than not” that the jurisdictional threshold is 

met.  Sanchez v. Monumental Life Ins. Co., 102 F.3d 398, 404 (9th Cir. 1996) (“[W]here 

a plaintiff’s state court complaint does not specify a particular amount of damages, the 

removing defendant bears the burden of establishing, by a preponderance of the evidence, 

that the amount in controversy exceeds [the jurisdictional threshold].  Under this burden, 

the defendant must provide evidence establishing that it is ‘more likely than not’ that the 

amount in controversy exceeds that amount.”); Schiller v. David’s Bridal, Inc., 2010 WL 

2793650, at *2 (E.D. Cal. July 14, 2010) (same).   

Case 5:19-cv-00996   Document 1   Filed 05/30/19   Page 10 of 39   Page ID #:10



DEFENDANT’S NOTICE OF REMOVAL
57128388v.3 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 

30. To satisfy this standard, the “defendants’ notice of removal need include 

only a plausible allegation that the amount in controversy exceeds the jurisdictional 

threshold.”  Dart Cherokee Basin Operating Co., LLC v. Owens, –– U.S. ––, 135 S. 

Ct. 547, 554 (2014).   

31. The burden of establishing the jurisdictional threshold “is not daunting 

[because] the removing defendant is not obligated to research, state, and prove the 

plaintiff’s claims for damages.”  Ko v. Natura Pet Prod., Inc., 2009 WL 10695886, at *2 

(N.D. Cal. Sept. 28, 2009) (internal quotes omitted); see also Korn v. Polo Ralph Lauren 

Corp., 536 F. Supp. 2d 1199, 1204-1205 (E.D. Cal. 2008) (same); Bryant v. Serv. Corp. 

Int’l, 2008 WL 2002515, at *6 (N.D. Cal. May 7, 2008) (“[T]he amount of detail 

plaintiffs require would render removal under CAFA unworkable in many cases.  

Plaintiffs would ask that defendants quantify the number of employees who experienced 

a wage and hour violation during the class period, the type of wage and hour violation 

each employee experienced, and that specific employee’s hourly salary.  Plaintiffs, in 

other words, would ask that defendants conduct a fact-specific inquiry into whether the 

rights of each and every potential class member were violated.  This, however, is the 

ultimate question the litigation presents, and defendants cannot be expected to try the 

case themselves for purposes of establishing jurisdiction . . . .”); Wheatley v. 

MasterBrand Cabinets, LLC, 2019 WL 688209, at *4 (C.D. Cal. Feb. 19, 2019) (“[T]he 

Complaint provides no indication of the violation rate.  Plaintiff cannot avoid federal 

jurisdiction by purposefully opaque pleading.  Nor can he rely on the argument that 

Defendant has failed to prove the violation rate without alleging or offering evidence of a 

lower violation rate.”); Valdez v. Allstate Ins. Co., 372 F.3d 1115, 1117 (9th Cir. 2004) 

(“[T]he parties need not predict the trier of fact’s eventual award with one hundred 

percent accuracy.”). 

32. It is well-settled that “the court must accept as true plaintiff’s allegations as 

pled in the Complaint and assume that plaintiff will prove liability and recover the 

damages alleged.”  Muniz v. Pilot Travel Ctrs. LLC, 2007 WL 1302504, at *3 (E.D. Cal. 
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May 1, 2007) (denying motion for remand of a class action for claims under the 

California Labor Code for missed meal and rest periods, unpaid wages and overtime, 

inaccurate wage statements, and waiting-time penalties); see also Ko, 2009 WL 

10695886, at *2 (N.D. Cal. Sept. 28, 2009) (“Allegations made in a complaint are 

accepted as true for purposes of removal. . . .  [Thus, i]n measuring the amount in 

controversy, a court must assume that the allegations of the complaint are true and that a 

jury will return a verdict for the plaintiff on all claims made . . . .”).    

2. A 100 Percent Violation Rate May Be Used To Establish The 
Amount In Controversy 

33. If a plaintiff asserts statutory violations, the court must assume that the 

violation rate is 100 percent, unless the plaintiff specifically alleges otherwise: 

As these allegations reveal, plaintiff includes no fact-specific 
allegations that would result in a putative class or violation rate 
that is discernibly smaller than 100%, used by defendant in its 
calculations.  Plaintiff is the “master of [her] claim[s],” and if 
she wanted to avoid removal, she could have alleged facts 
specific to her claims which would narrow the scope of the 
putative class or the damages sought.  She did not. 

Muniz, 2007 WL 1302504, at *4 (citing Caterpillar, Inc. v. Williams, 482 U.S. 386, 392 

(1987)); see also Arreola v. The Finish Line, 2014 WL 6982571, at *4 (N.D. Cal. Dec. 9, 

2014) (“District courts in the Ninth Circuit have permitted a defendant removing an 

action under CAFA to make assumptions when calculating the amount in controversy—

such as assuming a 100 percent violation rate, or assuming that each member of the class 

will have experienced some type of violation—when those assumptions are reasonable in 

light of the allegations in the complaint.”); Altamirano v. Shaw Indus., Inc., 2013 WL 

2950600, at *7 (N.D. Cal. June 14, 2013) (“[M]ost of the cases conducting this analysis 

appear to allow the defendant to assume a 100% violation rate only where such an 

assumption is supported directly by, or reasonably inferred from, the allegations in the 

complaint. . . .  [This approach] is more in line with guidance from the Ninth Circuit 

regarding the burden of proof [on] removal.”); Soratorio v. Tesoro Ref. and Mktg. Co., 

LLC, 2017 WL 1520416, at *3 (C.D. Cal. Apr. 26, 2017) (“Plaintiff’s Complaint could be 
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reasonably read to allege a 100% violation rate.  The Complaint notes that Defendants 

‘did not provide’ Plaintiff and the other class members ‘a thirty minute meal period for 

every five hours worked,’ and that this was Defendants’ ‘common practice.’  It also 

alleges that Defendants had a practice of ‘requiring employees to work for four hours and 

more without a rest period’ and that Defendants had a ‘common practice’ of failing to 

provide required breaks.”); Coleman v. Estes Express Lines, Inc., 730 F. Supp. 2d 1141, 

1149 (C.D. Cal. 2010) (“[C]ourts have assumed a 100% violation rate in calculating the 

amount in controversy when the complaint does not allege a more precise calculation.”). 

34. The Ninth Circuit thus permits use of a 100 percent violation rate when 

claims are brought on behalf of a putative class that was allegedly misclassified as 

independent contractors.  See LaCross v. Knight Transp. Inc., 775 F.3d 1200, 1202 (9th 

Cir. 2015) (condoning a 100 percent violation rate because the complaint “define[s] the 

class to include only [a group of workers], all of whom allegedly should have been 

classified as employees rather than as independent contractors”).  See also Vitale v. 

Celadon Trucking Servs., 2015 WL 5824721, at *3 (C.D. Cal. Oct. 2, 2015) (“Defendant 

is permitted to rely on the Complaint in estimating damages, and here the Complaint 

suggests that Defendant misclassified each of the putative class members.  Because this is 

a binary determination, rather than one of degree, Defendant is correct that it may 

reasonably assume that 100% of the putative class members are theoretically entitled to 

penalties for misclassification.”); Garay v. Sw. Airlines Co., 2019 WL 967121, at *2 

(N.D. Cal. Feb. 28, 2019) (“[A] claim that alleges that all putative class members are 

misclassified (e.g., as independent contractors), alleges a ‘universal violation’ of the 

applicable labor laws [that supports use of a 100 percent violation rate].  That is because 

if the violation is proven as to one class member on that issue, then the violation also 

occurred as to each other putative class member.”).  

35. All of Plaintiff’s claims are based on the Defendants allegedly 

misclassifying each putative class member as an independent contractor.  (Compl., ¶ 75 

(“Defendants intentionally misclassified Plaintiff . . . .  This was part of a pattern and 
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practice of willful misclassification of all . . . of Defendants’ newspaper carriers . . . .”).)  

This is why Plaintiff seeks to certify two classes of newspaper carriers “who were 

classified as independent contractors” by Gannett or LDC during the class period.  

(Compl., ¶ 8.)  Further, Plaintiff explicitly alleges that nearly all of her claims arise “as a 

result of Defendants’ misclassification of Plaintiff [and] the Class Members . . . as 

independent contractors,” or “by virtue of the misclassification of Plaintiff [and] the 

Class Members . . . as independent contractors.”  (Compl., ¶¶ 49 (meal and rest break 

claims), 53 and 96 (meal break claim), 54 and 125 (wage statement claim), 57 and 100 

(expense reimbursement claim), 65 (unlawful deduction claims), 67 (failure to 

compensate time spent on rest breaks and performing non-productive work claim), 69 

and 133 (waiting time penalties claim), 139 and 141 (unfair competition claim), and 147 

(PAGA claim).) 

3. Relevant Time Period For Assessing The Amount In Controversy 

36. Plaintiff’s tenth claim for unfair competition is based on an alleged violation 

of California Business and Professions Code Sections 17200, et seq.  (Compl., ¶¶ 135-

145.)  The statute of limitations on this claim is four years, and it extends the statute of 

limitations on other claims brought pursuant to the UCL.  See Cal. Bus. & Prof. Code § 

17208. 

37. Plaintiff brings her second through sixth claims pursuant to the UCL.  

Plaintiff alleges that Defendants’ “business practices” have violated Section 17200 by 

injuring Plaintiff and the other putative class members via “unpaid wages, unpaid meal 

and rest period premiums, unreimbursed business expenses, [and] unlawful deductions.”  

(Compl., ¶¶ 139-140.)  Plaintiff further alleges that “by misclassifying [the putative class 

members] as independent contractors,” Defendants have violated Section 17200 by 

violating California Labor Code Sections “221, 223, [and] 401-410 [unlawful 

deductions],” “226.7 [meal and rest breaks],” “1194 [and] and 1194.2 [non-productive 

time],” and “2802 [expense reimbursements].”  (Compl., ¶¶ 141-142.) 
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38. Plaintiff alleges that “[a]s a direct and proximate result of Defendants’ 

unlawful business practices, [she] and the Class Members have suffered economic 

injuries” and that “[she] and similarly situated Class Members are entitled to monetary 

relief . . . from at least four years prior to the filing of this Complaint.”  (Compl., ¶¶ 139-

140.)  Accordingly, for purposes of the calculations herein, the relevant time period for 

the class action claims is August 24, 2014 through the present (based on Plaintiff’s 

allegations regarding the tolling agreement set forth in Paragraph 2 of the Complaint). 

4. Data Applicable To All Claims 

39. Although the class period extends to the present, Gannett is conservatively 

assessing the amount in controversy for each claim only through November 28, 2018.  

(Werlinich Decl., ¶ 13.)   

40. During part of the class period identified in the Complaint (August 24, 2014 

through November 28, 2018), approximately 527 newspaper carriers contracted with 

Gannett as independent contractors in California.  (Werlinich Decl., ¶ 13.)  These 527 

carriers contracted to provide newspaper delivery services for a total of approximately 

35,146 workweeks through November 28, 2018.  (Werlinich Decl., ¶ 13.)     

41. During the class period, Gannett has always compensated the putative class 

members weekly.  (Werlinich Decl., ¶ 16.)   

42. Plaintiff alleges that the carriers have always been compensated on a piece-

rate basis during the class period based on the number of newspapers they deliver.  

(Compl., ¶ 6.)   

43. Plaintiff alleges that all of the putative class members contracted with 

Gannett and LDC to deliver newspapers seven days per week.  (Compl., ¶ 28 (quoting the 

putative class members’ contracts, which require newspaper deliveries “daily,” including 

“Sunday[s]”) and ¶ 10 (“To deliver newspapers to its customers, Gannett [contracts 

with] newspaper carriers, such as the Plaintiff, the Class Members and the Aggrieved 

Employees, to deliver newspapers to its customers’ homes on a daily basis.”) (emphasis 

added).)     
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5. Based On The Amount Plaintiff Sought In Her DLSE Complaint, 
The Amount In Controversy For Plaintiff’s Fifth Claim For 
Unreimbursed Business Expenses Exceeds $5 Million Based Solely 
On The Mileage Portion Of That Claim 

44. California Labor Code Section 2802 states that employers must “indemnify” 

an employee for “all necessary expenditures or losses incurred by the employee in direct 

consequence of the discharge of his or her duties, or of his or her obedience to the 

directions of the employer.”  

45. Plaintiff asserts a claim for failing to reimburse business expenses under 

Section 2802.  (Compl., ¶¶ 98-102, Prayer for Relief, ¶ 6.)  Plaintiff alleges that “as a 

result of Defendants’ misclassification of [the putative class members] as independent 

contractors, Defendants do not maintain an expense reimbursement policy and/or 

practice stating that Defendants will affirmatively reimburse [the putative class 

members].”  (Compl., ¶ 57 (emphasis added).)  Plaintiff further alleges that the putative 

class members “never received any reimbursement for mileage and other expenses.”  

(Compl. ¶ 24.)  Plaintiff alleges that the business expenses “includ[e] cell phone bills, 

[car] maintenance, payroll taxes, and [car] repairs,” plus “gas,” “mileage,” “insurance 

coverage,” “tablet[s],” the cost of “a bond, or provid[ing] a security deposit to assist in 

indemnifying the Defendants,” “license plate registration and fees.”  (Compl., ¶¶ 58, 6, 

22, 24, 43.)       

46. The statute of limitations for recovery of reimbursement pay under 

California Labor Code Section 2802 is three years.  Cal. Code Civ. § Proc. 338.  

However, Plaintiff alleges a claim for unreimbursed business expenses as part of her 

unfair competition claim under Business and Professions Code Section 17200, et seq.  

(Compl., ¶ 142.)  According to the Complaint, a four-year statute of limitations applies 

for purposes of removal.  Cal. Bus. & Prof. Code § 17208.  Thus, for determining the 

amount in controversy, the four-year statute of limitations applies to this claim, dating 

back to August 24, 2014, based on Plaintiff’s tolling agreement allegations.  (Compl., ¶ 

2.)   
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47. Gannett denies that it failed to  reimburse the putative class members for any 

business-related expenses. 

48. The Complaint does not identify the amount of any unreimbursed business 

expenses underlying this claim.  But before filing her Complaint, Plaintiff filed an 

individual claim with the California Division of Labor Standards Enforcement (“DLSE”) 

seeking some of the same unreimbursed business expenses that she seeks in this action.  

Specifically, in her DLSE claim, Plaintiff sought reimbursement for mileage she 

allegedly drove as a newspaper carrier while she was contracted with Gannett.  (Leaf 

Decl., ¶ 4, Ex. B.)  Plaintiff’s DLSE claim reads as follows:  

“From 5/30/2016 through 6/14/2017, Plaintiff claims reimbursable business 
expenses (see Labor Code Section 2802), which were incurred for the 
following: 17,066 miles at the Internal Revenue Service mileage rate of 
$0.54 per mile,” for a total of “$9,215.64.”   

(Leaf Decl., Ex. B (emphasis added).)  In other words, according to Plaintiff’s 

representations to the DLSE, in the 381-day period between May 30, 2016 and June 14, 

2017 while she was allegedly contracted with Gannett, Plaintiff says she drove 17,066 

miles delivering newspapers (or 313.55 miles per week), which caused her to incur 

unreimbursed expenses for mileage in the amount of $9,215.64.   

49. Plaintiff alleges that “[her] claims are typical of the claims of the Class . . . 

[and] arising out of and caused by Defendants’ common course of conduct in violation of 

[the] law as alleged herein . . .”  (Compl., ¶ 72(c).)  Indeed, Plaintiff alleges that all 

putative class members contracted with Gannett and LDC to deliver newspapers every 

day of the week.  (Compl., ¶¶ 28, 10.)  And Plaintiff alleges that all putative class 

members “were require[d] to use their personal vehicle to deliver newspapers,” but they 

“never received any reimbursement for [that] mileage.”  (Compl., ¶ 2 (emphasis added).)     

50. Thus, based solely on Plaintiff’s own estimate of her unreimbursed 

mileage expenses for driving 313.55 miles each week to deliver newspapers under 

contract with Gannett for a one-year period of time, the amount in controversy for the 

putative class is over $5,950,815 just for the fifth claim [(35,146 workweeks during part 
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of the limitations period) x (313.55 average miles driven per week) x (0.54 mileage 

reimbursement rate)].2  This figure does not include the interest that Plaintiff seeks on top 

of her mileage claim in this action (which exceeds $1.4 million), nor the alleged 

unreimbursed expenses Plaintiff seeks for “cell phone bills, [car] maintenance, payroll 

taxes, and [car] repairs . . . insurance coverage,” “tablet[s],” the cost of “a bond, or 

provid[ing] a security deposit to assist in indemnifying the Defendants,” or “license plate 

registration and fees.”  (Compl., ¶¶ 58, 6, 22, 24, 43.)   Thus, the $5 million amount in 

controversy is easily met, based solely on Plaintiff’s estimated damages for unreimbursed 

business expenses set forth in her DLSE complaint. 

6. The Amount In Controversy For Plaintiff’s First Claim For 
Misclassification Is Between $970,000 And $2,425,000 

51. Labor Code Section 226.8(a) bars “any person or employer [from] . . . 

willful[ly] misclassify[ing] . . .  an individual as an independent contractor.”  

52. Plaintiff alleges that “Defendants intentionally misclassified [the putative 

class members] as independent contractors in violation of Labor Code Section 

226.8(a).  This was part of a pattern [and] practice of willful misclassification of all . . . 

of Defendants’ newspaper carriers.”  (Compl., ¶ 75 (emphasis added).)   

53. Because Plaintiff explicitly alleges that all putative class members suffered 

the same harm, and the class definitions are limited to newspaper carriers who were 

classified as independent contractors, it is proper to use a 100 percent violation rate when 

assessing the amount in controversy for this claim.  See, e.g., LaCross, 775 F.3d at 1202 

(9th Cir. 2015) (condoning a 100 percent violation rate because the complaint “define[s] 

2 The Court may rely on allegations Plaintiff made before a state administrative agency in 
calculating the amount in controversy.  As explained by the Ninth Circuit, “the amount-
in-controversy inquiry in the removal context is not confined to the face of the 
complaint.”  Valdez v. Allstate Ins. Co., 372 F.3d 1115, 1117 (9th Cir. 2004).  Indeed, to 
satisfy CAFA’s preponderance of the evidence test, the court may consider “facts 
presented in the removal petition as well as any summary-judgement-type evidence 
relevant to the amount in controversy at the time of removal.”  Matheson v. Progressive 
Specialty Ins. Co., 319 F.3d 1089, 1090 (9th Cir. 2003). 
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the class to include only [a group of workers], all of whom allegedly should have been 

classified as employees rather than as independent contractors”); Vitale, 2015 WL 

5824721, at *3 (C.D. Cal. Oct. 2, 2015) (“Defendant is permitted to rely on the 

Complaint in estimating damages, and here the Complaint suggests that Defendant 

misclassified each of the putative class members.  Because this is a binary determination, 

rather than one of degree, Defendant is correct that it may reasonably assume that 100% 

of the putative class members are theoretically entitled to penalties for 

misclassification.”); Garay, 2019 WL 967121, at *2 (N.D. Cal. Feb. 28, 2019) (“[A] 

claim that alleges that all putative class members are misclassified (e.g., as independent 

contractors), alleges a ‘universal violation’ of the applicable labor laws [that supports use 

of a 100 percent violation rate].  That is because if the violation is proven as to one class 

member on that issue, then the violation also occurred as to each other putative class 

member.”); Torrez v. Freedom Mortg., Corp., 2017 WL 2713400, at *3-5 (C.D. Cal. June 

22, 2017) (where complaint alleged “FMC engaged in a pattern and practice of wage 

abuse against its hourly-paid or non-exempt employees within the state of California,” 

the complaint “can reasonably be interpreted to imply nearly 100% violation rates”); 

Ritenour v. Carrington Mortg. Servs. LLC, 228 F. Supp. 3d, 1025 1030 (C.D. Cal. 2017) 

(“Given the vague language of the Complaint and the broad definition of the class, it is 

reasonable for Defendants to assume a 100% violation rate—especially since Plaintiffs 

offer no alternative rate to challenge Defendant’s calculations.”). 

54. For this claim, Plaintiff explicitly seeks the higher penalties available under 

Labor Code Section 226.8(c), rather than the lower penalties in Section 226.8(b).  

(Compl. ¶ 75 (“[Defendants’] misclassification of the newspaper carriers] was part of a 

pattern [and] practice of willful misclassification . . . .”) and Prayer For Relief ¶ 2(d) 

(seeking an order that the putative class members “be awarded penalties, upon a finding 

of a pattern or practice, as specified in Labor Code § 226.8(c) in lieu of the [lower] 

penalties in 226.8(b)”).)  The higher penalties must therefore be used to assess the 

amount in controversy for this claim.  See, e.g., Korn v. Polo Ralph Lauren Corp., 536 F. 
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Supp. 2d 1199, 1205-1206 (E.D. Cal. 2008) (“Plaintiff's argument that defendant has not 

established the requisite jurisdictional amount for purposes of the CAFA because the 

class plaintiffs could be awarded less than the maximum statutory penalty per violation 

overlooks the critical distinction between the likely recovery per plaintiff and the actual 

issue before the court, the amount in controversy in this litigation.  The question is not 

what damages the plaintiff will recover, but what amount is in controversy between the 

parties.  Where a statutory maximum is specified, courts may consider the maximum 

statutory penalty available in determining whether the jurisdictional amount in 

controversy requirement is met.”) (internal citations and quotations omitted). 

55. Labor Code Section 226.8(c) provides the following penalties for this claim: 

“[If] the . . . employer has engaged in or is engaging in a pattern or practice of these 

[misclassification] violations, the . . . employer shall be subject to a civil penalty of not 

less than [$10,000] and not more than [$25,000] for each violation, in addition to any 

other penalties or fines permitted by law.” 

56. Assuming a one year statute of limitations for this claim, the relevant period 

is August 24, 2017 through the present, based on Plaintiff’s tolling agreement allegations.  

(Compl., ¶ 2.) 

57. From August 24, 2017 through November 28, 2018, Gannett contracted with 

97 newspaper carriers in California, all of whom it classified as independent contractors.  

(Werlinich Decl., ¶ 14.)  Assuming each classification was improper, and using only a 

$10,000 penalty for each misclassification, the amount in controversy for this claim is 

$970,000 [97 carriers x $10,000].  Assuming each classification was improper, but using 

the $25,000 penalty for each misclassification, the amount in controversy for this claim is 

$2,425,000 [97 carriers x $25,000].  The amount in controversy for this claim thus ranges 

from $970,000 to $2,425,000.                

/// 

/// 

/// 
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7. The Amount In Controversy For The Second Claim For Failure 
To Pay Wages For Rest Breaks And Non-Productive Time Is At 
Least $6,421,013 

58. Under California Labor Code Section 226.2, “[f]or employees compensated 

on a piece-rate basis during a pay period, . . . [those] employees shall be compensated for 

rest and recovery periods and other nonproductive time separate from any piece-rate 

compensation.”   

59. According to Plaintiff, the newspaper carriers have always been paid on a 

piece-rate basis during the class period.  (Compl., ¶ 81.)  Plaintiff alleges that “during the 

Class Period, [she] and Class Members engaged in several nonproductive tasks during 

their shifts.  Plaintiff and the members of the Class were paid on a per-newspaper 

delivered basis, but Defendants did not separately compensate newspaper carriers on an 

hourly basis for their time spent on statutory rest periods or nonproductive tasks.”  

(Compl., ¶ 81 (emphasis added); see also id. at ¶ 46 (“due to Defendants’ 

misclassification of [the putative class members’ as indepdent contractors, [the putative 

class members] were not paid for non-productive time while employed by Defendants, 

[so the putative class members] were denied compensation for all [such] hours

worked”) (emphasis added).)   

60. Plaintiff charges that the putative class members are entitled to receive 

“minimum wage for their on-duty time spent taking statutory rest breaks and on 

nonproductive tasks” because they have been paid nothing for those tasks and were thus 

“denied compensation for all [such] hours worked.”  (Compl. ¶¶ 82, 46.)   

61. Plaintiff asserts a four-year statute of limitations for this claim, stretching 

back to August 24, 2014, based on her tolling agreement allegations.  (Compl. ¶¶ 2, 82, 

45.) 

62. Plaintiff alleges that she and the putative class members “took several

statutory rest periods during their routes.”  (Compl., ¶ 81 (emphasis added).)  

Conservatively interpreted, the Complaint charges that at least one 10-minute rest break 

was not paid at the minimum wage every day contracted to provide newspaper delivery 

Case 5:19-cv-00996   Document 1   Filed 05/30/19   Page 21 of 39   Page ID #:21



DEFENDANT’S NOTICE OF REMOVAL
57128388v.3 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 

services for each carrier during the entire class period.  Using the minimum wages 

applicable throughout the class period, Plaintiff’s theory puts $398,475 in controversy 

[(35,146 workweeks) x (7 days) x (1/6 of hourly minimum wage applicable during the 

period)].3

63. Under California Labor Code Section 1194, “any employee receiving less 

than the legal minimum wage . . . applicable to the employee is entitled to recover in a 

civil action the unpaid balance of the full amount of this minimum wage or overtime 

compensation, including interest thereon, reasonable attorney’s fees, and costs of suit.”  

Moreover, Section 1194.2 provides that “in any action under Section . . . 1194 . . . to 

recover wages because of the payment of a wage less than the minimum wage fixed by an 

order of the commission or by statute, an employee shall be entitled to recover liquidated 

damages in an amount equal to the wages unlawfully unpaid and interest thereon.”   

64. As part of this claim, Plaintiff seeks liquidated damages and interest.  

(Compl., ¶ 48 (“Since Defendants failed to provide [the putative class members] with 

compensation for all hours worked, each are entitled to recovered liquidated damages 

under Labor Code § 1194.2.”), ¶ 83 (claiming that the putative class members may 

recover “minimum wage plus interest and/or liquidated damages in an additional amount 

equal to the total amount of wages unlawfully withheld during the Class Period”) and ¶ 

84 (“Plaintiff and the Class are also entitled to recover interest”).)  Interest on the above-

amount is $120,336, and liquidated damages adds $398,475 to the amount in controversy.  

Thus, the amount in controversy for the rest break portion of this claim is $917,286

($398,475 + $398,475 + $120,336). 

65. As part of this claim, Plaintiff also separately alleges that the putative class 

members received no compensation for any of their non-productive time: “due to 

Defendants’ misclassification of [all putative class members] as independent 

3 The required minimum wage in California was $9.00 per hour from August 24, 2014 
through December 31, 2015.  It was $10.00 per hour from January 1, 2016 to December 
31, 2016.  From January 1, 2017 to December 31, 2017, the California required minimum 
wage was $10.50.  And since January 1, 2018, it has been $11.00 per hour. 
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contractors, [they] were not paid for non-productive time while employed by 

Defendants.  Instead, they only received compensation based on the total number of 

newspapers delivered.”  (Compl., ¶ 46.)  According to Plaintiff, nonproductive time 

includes “time [putative class members] spent loading their personal vehicles [with 

newspapers], or planning their routes, and all other nonproductive tasks.”  (Compl., ¶ 46.)  

Plaintiff alleges that nonproductive time took “an hour or more” each day.  (Compl., ¶ 

46 (emphasis added).)   

66. Conservatively interpreted, the Complaint charges that at least one hour of 

non-productive time was not paid at the minimum wage every day contracted to provide 

newspaper delivery services for each carrier during the entire class period.  Using the 

minimum wages applicable throughout the class period, Plaintiff’s theory puts 

$2,390,853 in controversy [(35,146 workweeks) x (7 days) x (hourly minimum wage 

applicable during the period)].  

67. As part of this claim, Plaintiff also seeks liquidated damages and interest 

pursuant to California Labor Code Sections 1194 and 1194.2.  (Compl., ¶¶ 46, 48, and 

83-84.)  Interest on the above-amount is $722,021, and liquidated damages adds  

$2,390,853 to the amount in controversy.  Added together, the amount in controversy for 

the non-productive time portion of this claim is $5,503,727 ($2,390,853 + $2,390,853 + 

$772,021).      

68. Thus, the total amount in controversy for Plaintiff’s second claim, including 

its rest break and non-productive time portions, plus interest and liquidated damages, is at 

least $6,421,013 ($5,503,727 + $917,286). 

8. The Amount In Controversy For Plaintiff’s Third And Fourth 
Claims For Meal And Rest Period Violations Is Between 
$2,049,303 And $3,415,505 

69. California Labor Code Section 512 provides that “[a]n employer may not 

employ an employee for a work period of more than five hours per day without providing 

the employee with a meal period of not less than 30 minutes . . . .”  California Labor 

Code Section 226.7 requires employers to pay an extra hour’s pay to employees who are 
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not provided full or timely meal periods or rest periods.  Relevant case law holds that an 

employee is entitled to an additional hour’s wages per day, for both a rest and meal 

period violation each day.  Lyon v. W.W. Grainger, Inc., 2010 WL 1753194, *4 (N.D. 

Cal. Apr. 29, 2010) (noting that Labor Code Section 226.7 provides recovery for one 

meal break violation per work day and one rest break violation per work day). 

70. Plaintiff alleges that Defendants never provided any putative class member 

with a single meal or rest break: “as a result of Defendants’ misclassification of [the 

putative class members] as independent contractors, Defendants failed to adopt meal and 

rest break policies . . . .  By virtue of misclassifying [the putative class members] as 

independent contractors and as a result of their per-delivery compensation system, 

Defendants did not maintain a policy authorizing their newspaper carriers to take paid 

rest breaks.”  (Compl., ¶ 49.)  Moreover, Plaintiff alleges that “as a result of the 

misclassification of [the putative class members] as independent contractors, Defendants 

never authorized [the putative class members] to take their timely, 30-minute duty-free 

meal breaks, on or before the fifth hours of time shifts.”  (Compl., ¶ 53.)  Plaintiff further 

alleges that Defendants “never” paid any missed meal or rest break premiums to its 

newspaper carriers.  (Compl., ¶ 53.)    

71. Plaintiff thus seeks “one additional hour of pay at [each carrier’s] regular 

rate of compensation” for “each day” in which Defendants failed to provide newspaper 

carriers with proper meal and/or rest breaks.  (Compl. ¶¶ 90 and 97.)  

72. The statute of limitations to recover meal or rest period premium pay under 

California Labor Code Section 226.7 pay is three years.  Murphy v. Kenneth Cole Prods., 

Inc., 40 Cal. 4th 1094, 1099 (2007) (“[T]he remedy provided in Labor Code section 

226.7 constitutes a wage or premium pay and is governed by a three-year statute of 

limitations.”).  However, Plaintiff alleges a claim for meal and rest break premium pay as 

part of her unfair competition claim under Business and Professions Code section 17200, 

et seq.  (Compl., ¶ 142.)  Although Defendant contends that meal and rest break premium 

pay cannot be recovered under Business and Professions Code Section 17200 (Pineda v. 
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Bank of America, N.A., 50 Cal. 4th 1389, 1401 (2010) (“[P]ermitting recovery of section 

203 penalties via the UCL would not restore the status quo by returning to the plaintiff 

funds in which he or she has an ownership interest.  Section 203 is not designed to 

compensate employees for work performed.  Instead, it is intended to encourage 

employers to pay final wages on time, and to punish employers who fail to do so.”)), 

according to the Complaint, the four-year statute of limitations applies for purposes of 

removal.  Cal. Bus. & Prof. Code § 17208.  Thus, for determining the amount in 

controversy, the four-year statute of limitations applies, stretching back to August 24, 

2014, based on Plaintiff’s tolling agreement allegations.  (Compl., ¶ 2.) 

73. Plaintiff is silent as to the amount of alleged meal and rest breaks she claims 

to have been denied, thereby precluding precise estimates of the amount in controversy.  

However, Plaintiff does allege, in absolute terms, that “as a result of Defendants’ 

misclassification of [the putative class members] as independent contractors, Defendants 

failed to adopt meal and rest break policies . . . .”  (Compl., ¶ 49.)  Plaintiff thus charges 

that the putative class members were never provided with a meal or rest break.  And 

Plaintiff implies that carriers always worked shifts long enough to qualify for meal and 

rest breaks4 because she brings meal and rest break claims, and she alleges that carriers 

worked long enough to qualify for “several statutory rest periods during their routes.”  

(Compl., ¶ 81.)  If a carrier worked long enough to qualify for “several” rest periods 

(more than 6 hours), then he or she necessarily worked long enough to qualify for a meal 

period (over 5 hours).  The Complaint thus contemplates that all putative class members 

suffered meal and rest period violations on each day contracted to work.   

4 Employees who work between 3.5 and 6 hours are entitled to a rest break.  If an 
employee works more than 6 hours, he or she is entitled to a second rest break.  A meal 
break is triggered if a shift lasts more than five hours.  Brinker Rest. Corp. v. Super. Ct., 
53 Cal. 4th 1004, 1037 (2012) (“[A]n employer must ‘provid[e] the employee with a 
meal period of not less than 30 minutes’ for workdays lasting more than five hours.”); id.
at 1029 (“Employees are entitled to 10 minutes’ rest [a single rest break] for shifts from 
three and one-half to six hours in length [and] 20 minutes [two rest breaks] for shifts of 
more than six hours up to 10 hours.”). 
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74. Plaintiff does not allege an hourly rate or regular rate of compensation for 

the newspaper carriers, who were and are compensated on a piece-rate basis.  (Compl., ¶ 

45.)  As a matter of law, premium pay must amount to at least the minimum wage, no 

matter what the underlying hourly rate or regular rate of compensation actually are.  It is 

therefore appropriate to use minimum wage as the value of premium pay when 

determining the amount in controversy.     

75. Although Gannett denies that Plaintiff or any putative class member is 

entitled to any meal or rest period premium payments, assuming five meal period 

violations and five rest period violations per week for each putative class member,5 and 

using the minimum wages applicable throughout the class period, the amount in 

controversy would be approximately $3,415,505  [(35,146 workweeks) x (the minimum 

wage applicable during the relevant period) x (10 premium payments per week)].  Even 

assuming only three meal period violations and three rest period violations per week

for each putative class member, the amount in controversy would be approximately 

$2,049,303 [(35,146 workweeks) x (the minimum wage applicable during the relevant 

period) x (6 premium payments per week)].  Accordingly, the amount in controversy on 

Plaintiff’s meal and rest break claims is between approximately $2,049,303 and 

$3,415,505.     

9. The Amount In Controversy On Plaintiff’s Seventh Claim For 
Failure To Pay All Earned Wages Twice Per Month Is Between 
$697,209 And $756,479 

76. California Labor Code Section 204 provides that “[a]ll wages . . . earned by 

any person in any employment are due and payable twice during each calendar month.” 

5 Wheatley v. Masterbrand Cabinets, LLC, 2019 WL 688209, at *5-6 (C.D. Cal. Feb. 19, 
2019) (“Because Plaintiff alleges a ‘policy’ of requiring employees to work through their 
meal and rest break periods, without specifying a violation rate or offering evidence of a 
rate lower than that assumed by Defendant, the Court finds Defendant’s estimate of five 
meal break violations and three rest break violations per employee per week 
reasonable.”). 
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77. Plaintiff alleges that “as a result of Defendants misclassifying [the putative 

class members] as independent contractors, failing to pay for [their] nonproductive time, 

including rest periods, and failing to pay meal period premiums and rest period 

premiums, Defendants have failed to pay [the putative class members] at least twice per 

month in violation of Labor Code § 204.  Defendants regularly and consistently failed

to pay [the putative class members] for all of their hours worked, for rest periods and/or 

rest period premiums, and meal period premiums.”  (Compl., ¶ 67 (emphasis added); see 

also id. at ¶ 116 (“[A]s a matter of established company policy and procedure, 

[Defendants] scheduled, required, suffered, and/or permitted [the putative class members] 

to work during pay periods,” but did not “compensate them for [all of] their work within 

seven days of the close of payroll.”). 

78. Section 210 states that “[i]n addition to, and entirely independent and apart 

from, any other penalty provided . . ., every person who fails to pay the wages of each 

employee as provided in [Section 204] shall be subject to a civil penalty [of]” $100 for 

“any initial violation” for each failure to pay each employee, and $200 for “each 

subsequent violation, “plus 25 percent of the amount unlawfully withheld.”   

79. Assuming a one-year statute of limitations, this claim reaches back to 

August 24, 2017, based on Plaintiff’s tolling agreement allegations.  (Compl., ¶ 2.) 

80. The “amount unlawfully withheld” is the full amount in controversy since 

August 24, 2017 for Plaintiff’s second through fourth claims (failure to pay any wages 

for rest breaks and non-productive time, plus failure to provide meal or rest breaks and no 

attendant premium pay).  There is no offset amount because Plaintiff claims that 

Defendants provided no pay for non-productive time and never offered  premium pay.  

(Compl., ¶¶ 46, 53.) 

81. Based on the $100 and $200 penalties provided by Section 210, this claim 

puts $487,300 in controversy.  This figure is derived from (1) the 32 bi-weekly pay 

periods at issue between August 24, 2017 and November 28, 2018 (because Plaintiff says 

that earned wages must be paid at least twice per month (Compl., ¶ 114)); (2) the 97 
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carriers who contracted with Defendant to ensure delivery services during that period 

(Werlinich Decl., ¶ 14); (3) accounting for carriers whose contracts with Defendant ended 

during the limitations period; and (4) applying Plaintiff’s theory of liability for this claim, 

as follows:  [($100 for each alleged initial violation x 97 carriers) = $9,700] + [($200 for 

each of the 2,388 alleged subsequent violations across the carriers’ remaining 31 bi-

weekly pay periods) = $477,600].   

82. The 25 percent of the amount unlawfully withheld portion of this claim 

places an additional $209,9096 to $269,1797 in controversy.   

83. In total, this claim places $697,209 to $756,479 in controversy.   

10. The Amount In Controversy On Plaintiff’s Eighth Claim For  
Non-Compliant Wage Statements Is $347,950 

84. California Labor Code Section 226 requires employers to furnish to their 

employees “an accurate itemized statement in writing showing” various data points. 

85. According to Plaintiff, “by virtue of the misclassification of [the putative 

class members], Defendants do not issue adequate wage statements to [their] newspaper 

carriers.”  (Compl., ¶ 54.)  “Specifically, Defendants have not and do not issue wage 

statements that include newspaper carriers’ total hours worked and all applicable hourly 

rates in effect during the pay period and the corresponding number of hours worked at 

each hourly rate . . . , including for all time spent on nonproductive times, and time spent 

on rest periods.”  (Compl., ¶ 54.)    

6 Low estimate of $209,909 = [.25 x ($69,134 value of allegedly uncompensated rest 
breaks during one-year limitations period)] + [.25 x ($414,886 value of allegedly 
uncompensated non-productive time during one-year limitations period)] + [.25 x 
($355,617 value of low rest and meal premium pay estimate during one-year limitations 
period)] 

7 High estimate of $269,179 = [.25 x ($69,134 value of allegedly uncompensated rest 
breaks during one-year limitations period)] + [.25 x ($414,886 value of allegedly 
uncompensated non-productive time during one-year limitations period)] + [.25 x 
($592,695 value of high rest and meal premium pay estimate during one-year limitations 
period)] 
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86. Section 226(e) provides a minimum of $50 for the initial violation as to each 

employee, and $100 for each further violation as to each employee, up to a maximum 

penalty of $4,000 per employee.   

87. The statute of limitations is one year, stretching back to August 24, 2017, 

based on Plaintiff’s allegations of a tolling agreement.  Cal. Civ. Proc. Code § 340(a); 

Morales v. Jerome’s Furniture Warehouse, 2019 WL 1091444, at *5 (S.D. Cal. Mar. 8, 

2019) (“A one year statute of limitations applies to this [wage statement] claim.”); 

Compl. ¶ 2. 

88. Gannett has always paid the carriers weekly during the class period.  

(Werlinich Decl., ¶ 16.)  Accordingly, there are 52 pay periods per year.  (Werlinich 

Decl., ¶ 16.) 

89. During the statute of limitations period set forth by Plaintiff, putative class 

members did not (according to Plaintiff) receive accurate wage statements. During this 

period, 97 carriers contracted to provide newspaper delivery services for a total of 

approximately 5,458 pay periods.  (Werlinich Decl., ¶ 14.)  And during this period, a 

carrier could receive $50 for an initial inaccurate wage statement and $100 for each 

subsequent inaccurate wage statement, up to a maximum of $4,000.  These figures put 

the amount in controversy for Plaintiff’s wage statement claim at $347,950.   

11. The Amount In Controversy On Plaintiff’s Ninth Claim For 
Waiting Time Penalties Is Between $363,060 And $544,590 

90. Under California Labor Code Section 201(a), “[i]f an employer discharges 

an employee, the wages earned and unpaid at the time of discharge are due and payable 

immediately.”   

91. Plaintiff alleges that “[b]y virtue of [their] willful misclassification of 

newspaper carriers, Defendants willfully failed to pay [the putative class members] . . . 

who are no longer employed by Defendants for their time spent on statutory rest breaks 

and the other nonproductive time prior to or upon termination or separation from 

employment with Defendants as required by [Section] 201.”  (Compl., ¶ 133 (emphasis 
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added).)  In other words, Plaintiff is alleging a 100% violation rate for any carriers whose 

contract with Gannett ended during the relevant period.8

92. Pursuant to California Labor Code Section 203(a), “[i]f an employer 

willfully fails to pay . . . in accordance with Section[ ] 201 . . . any wages of an employee 

who is discharged or who quits, the wages of the employee shall continue as a penalty 

from the due date thereof at the same rate until paid or until an action therefor is 

commenced; but the wages shall not continue for more than 30 days.” 

93. According to Plaintiff, “Defendants are liable to [the putative class 

members] who are no longer employed by Defendants for waiting time penalties 

amounting to [30] days wages . . . pursuant to [Section] 203.”  (Compl., ¶ 134.) 

94. Plaintiff does not allege an hourly rate of compensation for the newspaper 

carriers given that they were and are compensated on a piece-rate basis.  But as a matter 

of law, Section 203 penalties must be paid out at the minimum wage at least.  It is 

therefore appropriate to use the minimum wage as the hourly rate of compensation that 

underlies Section 203 penalties when determining the amount in controversy. 

95. The statute of limitations period for California Labor Code Section 203 

penalties extends back three years from the date of filing of the complaint.  See Pineda, 

50 Cal. 4th at 1399 (“[I]f an employer failed to timely pay final wages to an employee 

who quit or was fired, the employee would have had one year to sue for the section 203 

penalties but, under Code of Civil Procedure section 338, subdivision (a) . . ., three years 

to sue for the unpaid final wages giving rise to the penalty.”).  However, Plaintiff alleges 

a claim for waiting time penalties pay as part of her unfair competition claim under 

Business and Professions Code Section 17200, et seq.  (Compl., ¶ 142).  Although 

Defendant contends that waiting time penalties cannot be recovered under Business and 

Professions Code Section 17200 (Pineda, 50 Cal. 4th at 1401 (“[P]ermitting recovery of 

8 Jones v. Tween Brands, Inc., 2014 WL 1607636, at *3 (C.D. Cal. Apr. 22, 2014) (using 
100 percent violation rate for waiting-time penalties since the complaint did not limit the 
number or frequency of violations). 
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section 203 penalties via the UCL would not restore the status quo by returning to the 

plaintiff funds in which he or she has an ownership interest.  Section 203 is not designed 

to compensate employees for work performed.  Instead, it is intended to encourage 

employers to pay final wages on time, and to punish employers who fail to do so.”)), 

according to the Complaint, the four-year statute of limitations applies for purposes of 

removal.  Cal. Bus. & Prof. Code § 17208.  Thus, for determining the amount in 

controversy, the four-year statute of limitations applies, stretching back to August 24, 

2014, based on Plaintiff’ allegations of a tolling agreement.  (Compl., ¶ 2.) 

96. During part of the four-year period for waiting time penalties alleged by 

Plaintiff (from August 24, 2014 to November 28, 2018), there were approximately 527 

carriers who contracted with Gannett in California and were classified as independent 

contractors.  (Werlinich Decl., ¶ 13.)  And 302 of those individuals’ contracts with 

Gannett ended during that period.  (Werlinich Decl., ¶ 13.)  Under Plaintiff’s theory of 

liability, each of these putative class members is entitled to penalties for the full 30 days.  

(Compl., ¶ 70 (“Defendants have failed to pay all [putative class members] for all hours 

worked . . ., rest period premiums, and meal period premiums . . . at the time of 

termination or within [72] hours of their resignation and have failed to pay those sums 

for [30] days thereafter.”) (emphasis added).)      

97. Using the minimum wages applicable during the statutory period, and 

assuming carriers worked six hours each day, the amount in controversy for this claim is 

$544,590 [6 hours per day x the applicable minimum wage x 30 days x 302 carriers 

whose contracts ended].  It is reasonable to calculate this figure based on carriers working 

6 hours per day because Plaintiff alleges that the putative class members worked long 

enough to qualify for “several statutory rest periods during their routes.”  (Compl., ¶ 81 

(emphasis added).)  A second rest break is not triggered until an employee works more 

than six hours.  But even assuming that carriers worked only 4 hours each day, the 

amount in controversy for this claim is $363,060 [4 hours per day x the applicable 

minimum wage x 30 days x 302 carriers whose contracts ended].  Thus, the amount in 
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controversy for Plaintiff’s waiting time penalties claim ranges from $363,060 to 

$544,590.    

12. The Amount In Controversy On Plaintiff’s Eleventh Claim For  
PAGA Penalties Is $8,186,400 

98.    Plaintiff seeks to stack PAGA penalties on top of the penalties set forth in 

the underlying statutes discussed above.  (Compl., ¶¶ 77, 147-148, 154.)  (Defendant 

denies that this is legally permissible.)  Plaintiff requests PAGA penalties (under Section 

2699(f)(2)) for violations related to her first through ninth claims.  (Compl., ¶¶ 77, 147-

148, 154.)   

99. PAGA has a one-year statute of limitations.  See Thomas v. Home Depot 

USA Inc., 527 F. Supp. 2d 1003, 1007 (N.D. Cal. 2007).  Based on Plaintiff’s allegations, 

the PAGA period covers July 23, 2017 to the present.  (Compl., ¶ 2.) 

100. Like her underlying claims, Plaintiff’s PAGA claim is predicated upon 

Defendants allegedly misclassifying the putative class members during each pay period 

covered by PAGA.  (Compl., ¶ 7 (defining “Aggrieved Employees” under PAGA as 

carriers whom Defendants “classified as independent contractors”) and ¶ 147 (predicating 

the PAGA claim on Defendants’ “misclassification of Plaintiff and the Aggrieved 

Employees as independent contractors”).)  Because Gannett has always classified carriers 

with whom it contracts in California as independent contractors, Plaintiff’s PAGA claim 

necessarily asserts that all covered carriers suffered a violation during each covered pay 

period.  (Werlinich Decl., ¶ 13.) 

101. According to Plaintiff, “for each such violation” related to her first through 

ninth claims, each putative class member is “entitled to penalties [according to] the 

following formula: $100 for the initial violation per employee per pay period and $200 

for each subsequent violation per employee per pay period.”  (Compl., ¶ 148 and Prayer 

For Relief ¶ 12.)9

9 Although a portion of PAGA penalties are distributed to the state, the entire amount of 
PAGA penalties are included in the jurisdictional calculus.  See, e.g, Mitchell v. Grubhub 
Inc., 2015 WL 5096420, at *5-6 (C.D. Cal. Aug. 28, 2015) (holding that the state’s 75% 

Case 5:19-cv-00996   Document 1   Filed 05/30/19   Page 32 of 39   Page ID #:32



DEFENDANT’S NOTICE OF REMOVAL
57128388v.3 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 

102. As part of her first claim for misclassification, Plaintiff seeks PAGA 

penalties under Section 2699(f).  (Compl., ¶ 77 (“Plaintiff by this action seeks to recover . 

. . the civil penalties provided by PAGA, as specified in Labor Code § 2699(f).”).)  

During the PAGA period, Gannett contracted with 100 newspaper carriers in California, 

all of whom it classified as independent contractors for each weekly pay period.  

(Werlinich Decl., ¶ 15.)  These 100 carriers had 5,896 pay periods during the PAGA 

period.  (Werlinich Decl., ¶ 15.)  Assuming all 100 carriers were misclassified as 

independent contractors, the PAGA penalties for this claim put an additional $1,169,200

in controversy.   

103. Plaintiff also seeks PAGA penalties in connection with her second through 

ninth claims.  (Compl., ¶ 154.)  Other than Plaintiff’s ninth claim for waiting time 

penalties, the PAGA penalty calculations and amount in controversy for claims two 

through eight are the same as set forth above in connection with the misclassification 

claim.  In other words, because Plaintiff alleges that the carriers were always 

misclassified as independent contractors, they suffered at least one violation every pay 

period related to Plaintiff’s second through eighth claims (for uncompensated rest breaks 

and non-productive time, improper meal and rest breaks without attendant premium pay, 

unreimbursed business expenses, unlawful deductions, failure to pay all earned wages 

twice per month, and inaccurate wage statements).  This means that each of claims two 

through eight put an additional $1,169,200 in controversy, for a total of $8,184,400 in 

PAGA penalties just for these claims.  This figure is conservative because it assumes 

only one violation per pay period for each of the underlying claims, although Plaintiff 

alleges multiple violations per pay period for some of her claims. 

share can be aggregated with an individual plaintiff for purposes of satisfying the amount 
in controversy); Patel v. Nike Retail Servs., Inc., 58 F. Supp. 3d 1032 (N.D. Cal. 2014) 
(same); Schiller v. David’s Bridal, Inc., 2010 WL 2793650, at *8 (E.D. Cal. Jul. 14, 
2010) (“[I]t makes little difference whether the LWDA shares in this recovery—Plaintiff, 
by alleging PAGA penalties, has put 100% of the PAGA penalties in controversy.”). 
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104.   Plaintiff also seeks PAGA penalties in connection with her ninth claim for 

waiting time penalties.  (Compl., ¶ 154.)  As alleged, the amount in controversy 

calculation for this claim differs, however, because Section 203 penalties apply only to 

carriers whose contracts with Gannett have ended, and penalties are recoverable only for 

the first violation.  From July 23, 2017 through November 28, 2018, the agreements of 20 

carriers who contracted with Gannett to ensure delivery of newspapers in California 

ended.  (Werlinich Decl., ¶ 15.)  Thus, the amount in controversy for this portion of the 

PAGA claim is $2,000 [20 carriers whose contracts with Gannett ended during the PAGA 

period x $100].   

105. In total, Plaintiffs puts $8,186,400 in controversy through her PAGA claims 

related to her underlying first through ninth claims.   

13. Using A Conservative 25 Percent Attorneys’ Fees Rate, The 
Amount In Controversy For Attorneys’ Fees Ranges From 
$5,643,346 To $6,021,914 

106. Plaintiff also seeks attorneys’ fees on her first, second, fifth through eighth, 

and eleventh claims.  (Compl., Prayer for Relief, ¶¶ 2(e), 3(d), 6(b), 7(b), 8(e), 9(b), and 

12(e).)   

107. Requests for attorneys’ fees must be taken into account in ascertaining the 

amount in controversy.  Galt G/S v. JSS Scandinavia, 142 F.3d 1150, 1156 (9th Cir. 

1998) (“We hold that where an underlying statute authorizes an award of attorneys’ fees, 

either with mandatory or discretionary language, such fees may be included in the 

amount in controversy.”); Brady v. Mercedes-Benz USA, Inc., 243 F. Supp. 2d 1004, 

1010-11 (N.D. Cal. 2002) (“Where the law entitles the prevailing plaintiff to recover 

reasonable attorney fees, a reasonable estimate of fees likely to be incurred to resolution 

is part of the benefit permissibly sought by the plaintiff and thus contributes to the 

amount in controversy.”); Muniz, 2007 WL 1302504, at *2 (“[A]ttorneys’ fees or 

punitive damages which are plead and which, as set forth below, are also properly 

considered in ascertaining the amount in controversy.”). 
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108. A reasonable estimate of fees likely to be recovered may be used in 

calculating the amount in controversy.  Brady v. Mercedes-Benz USA, Inc., 243 F. Supp. 

2d 1004, 1011 (N.D. Cal. 2002) (“Where the law entitles the prevailing plaintiff to 

recover reasonable attorney fees, a reasonable estimate of fees likely to be incurred to 

resolution is part of the benefit permissibly sought by the plaintiff and thus contributes to 

the amount in controversy.”); Longmire v. HMS Host USA, Inc., 2012 WL 5928485, at *9 

(S.D. Cal. Nov. 26, 2012) (“[C]ourts may take into account reasonable estimates of 

attorneys’ fees likely to be incurred when analyzing disputes over the amount in 

controversy under CAFA.”). 

109. The Ninth Circuit recently held that “a court must include future attorneys’ 

fees recoverable by statute or contract when assessing whether the amount-in-controversy 

requirement is met.”  Fritsch v. Swift Transp. Co. of Ariz., LLC, --- F.3d ----, 2018 WL 

3748667, at *6 (9th Cir. Aug. 8, 2018); see also Chavez v. JPMorgan Chase & Co., 888 

F.3d 413, 414-15 (9th Cir. 2018) (“[T]he amount in controversy is not limited to damages 

incurred prior to removal—for example, it is not limited to wages a plaintiff-employee 

would have earned before removal (as opposed to after removal).  Rather, the amount in 

controversy is determined by the complaint operative at the time of removal and 

encompasses all relief a court may grant on that complaint if the plaintiff is victorious.”).  

Districts courts within the Ninth Circuit agree.  Cortez v. United Nat. Foods, Inc., 2019 

WL 955001, at *7 (N.D. Cal. Feb. 27, 2019) (“The Court finds that the Defendants have 

sufficiently demonstrated that the amount in controversy for future attorneys' fees puts 

the total amount in controversy over $5,000,000.”); Lucas v. Michael Kors (USA), Inc., 

2018 WL 2146403 (C.D. Cal. May 9, 2018) (holding that “unaccrued post-removal 

attorneys’ fees can be factored into the amount in controversy” for CAFA jurisdiction). 

110. With class actions, courts have found that 25 percent of the aggregate 

amount in controversy is a benchmark for attorneys’ fees awards under the “percentage 

of fund” calculation, and courts routinely move north of that benchmark.  See Powers v. 

Eichen, 229 F.3d 1249, 1256-57 (9th Cir. 2000) (“We have also established twenty-five 
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percent of the recovery as a ‘benchmark’ for attorneys’ fees calculations under the 

percentage-of-recovery approach.”); Wren v. RGIS Inventory Specialists, 2011 WL 

1230826, at *29 (N.D. Cal. Apr. 1, 2011) (“[T]here is ample support for adjusting the 

25% presumptive benchmark upward to . . . just under 42% of the settlement amount . . . 

.”); Cicero v. DirecTV, Inc., 2010 WL 2991486, at *7 (C.D. Cal. July 27, 2010) 

(“[A]lthough this [30%] is slightly higher than the 25% benchmark for fees in class 

action cases, it is consistent with other wage and hour class actions . . . .”); Vasquez v. 

Coast Valley Roofing, Inc., 266 F.R.D. 482, 491-492 (E.D. Cal. 2010) (citing to five 

wage and hour class actions where federal district courts approved attorney fee awards 

ranging from 30% to 33%); Singer v. Becton Dickinson and Co., 2010 WL 2196104, * 8 

(S.D. Cal. June 1, 2010) (approving attorney fee award of 33.33% of the common fund 

and holding that award was similar to awards in three other wage and hour class action 

cases where fees ranged from 30.3% to 40%); see also In re Quintas Secs. Litig., 148 F. 

Supp. 2d 967, 973 (N.D. Cal. 2001) (noting that in the class action settlement context, the 

benchmark for setting attorneys’ fees is 25 percent of the common fund).   

111. Under the conservative benchmark of 25 percent of the low recovery for the 

applicable claims as set forth above, attorneys’ fees alone would be upward of 

$5,643,346 in this case [$22,573,38710 x 0.25].  And applying that same percentage of 

attorneys’ fees based on the high recovery for the applicable claims, attorneys’ fees alone 

are $6,021,914 [$24,087,65611 x 0.25].     

10 [(25% of $970,000) = $242,500 in attorneys’ fees for misclassification claim] + [(25% 
of $6,421,013) = $1,605,253 in attorneys’ fees for rest period and non-productive time 
claim] + [(25% of $5,950,815) = $1,487,703 in attorneys’ fees for reimbursement claim] 
+ [(25% of $697,209 = $174,302 in attorneys’ fees for failure to pay earned wages twice 
per month] + [(25% of $347,950) = $86,987 in attorneys’ fees for wage statement claim] 
+ [(25% of $8,186,400) = $2,046,600 in attorneys’ fees for PAGA claim] 

11 [(25% of $2,425,000) = $606,250 in attorneys’ fees for misclassification claim] + 
[(25% of $6,421,013) = $1,605,253 in attorneys’ fees for rest period and non-productive 
time claim] + [(25% of $5,950,815) = $1,487,703 in attorneys’ fees for reimbursement 
claim] + [(25% of $756,479 = $189,119 in attorneys’ fees for failure to pay earned wages 
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14. Approximate Aggregate Amount In Controversy Ranges From At 
Least $30,629,096 To $34,069,666 

112. Gannett denies Plaintiff’s allegations that she or the putative class are 

entitled to any relief for the above-mentioned claims.  But based on the foregoing 

calculations, which are derived from allegations set forth in the Complaint, the aggregate 

amount in controversy for the putative class for all asserted claims,12 including interest, 

liquidated damages, and attorneys’ fees, ranges from approximately $30,629,096 to 

$34,069,665, as set forth below: 

LOW        HIGH  

$970,000* $2,425,000* Misclassification Claim 

$6,421,013* $6,421,013* Failure To Pay Wages For Rest Periods And  
Non-Productive Time  

$2,049,303  $3,415,505  Meal And Rest Break Claims  

$5,950,815* $5,950,815* Reimbursement Claim  

$697,209* $756,479* Failure To Pay All Owed Wages Twice Per  
Month  

$347,950* $347,950* Wage Statement Claim 

$363,060  $544,590  Waiting Time Penalties Claim  

twice per month)] + [(25% of $347,950) = $86,987 in attorneys’ fees for wage statement 
claim] + [(25% of $8,186,400) = $2,046,600 in attorneys’ fees for PAGA claim] 

12 The amount in controversy does not include Plaintiff’s sixth claim for unlawful 
deductions.  Plaintiff does not identify all unlawful deductions underlying her claim.  
Instead, she lists just one example: fees that she says carriers are charged for improper 
newspaper deliveries.  (Compl., ¶ 109.)  Plaintiff does not allege an amount in 
controversy for this type of deduction.  Given the difficultly of calculating the amount in 
controversy for this claim, Gannett will ignore it and the liquidated damages request tied 
to it.  (Compl., ¶ 111 and Prayer For Relief ¶ 7(b).) 
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$8,186,400* $8,186,400* PAGA Claim 

$5,643,346  $6,021,914  Attorneys’ Fees (25% of above figures with  
an * because those are the claims for which  
Plaintiff seeks attorneys’ fees) 

$30,629,096  $34,069,666 TOTALS 

113. Although Defendant denies Plaintiff’s allegations that she or the putative 

class are entitled to any relief, based on Plaintiff’s allegations and prayer for relief, and a 

conservative estimate based on those allegations, which does not even place a value on 

each of Plaintiff’s claims, the total amount in controversy exceeds the $5,000,000 

threshold set forth under 28 U.S.C. § 1332(d)(2) for removal jurisdiction. 

114. Because minimal diversity of citizenship exists, and the amount in 

controversy exceeds $5,000,000, this Court has original jurisdiction of this action 

pursuant to 28 U.S.C. § 1332(d)(2).  This action is therefore a proper one for removal to 

this Court pursuant to 28 U.S.C. § 1441(a). 

115. To the extent that Plaintiff has alleged any other claims for relief in the 

Complaint over which this Court would not have original jurisdiction under 28 U.S.C. 

§ 1332(d), the Court has supplemental jurisdiction over any such claims pursuant to 

28 U.S.C. section 1367(a). 

V. VENUE 

116. Venue lies in the United States District Court for the Central District of 

California, pursuant to 28 U.S.C. §§ 1391(a), 1441, and 84(c).  This action originally was 

brought in Riverside County Superior Court of the State of California, which is located 

within the Central District of California.  28 U.S.C. § 84(c).  Therefore, venue is proper 

because it is the “district and division embracing the place where such action is pending.”  

28 U.S.C. § 1441(a).  A true and correct copy of this Notice of Removal will be promptly 

served on Plaintiff and filed with the Clerk of the Riverside County Superior Court of the 

State of California as required under 28 U.S.C. § 1446(d). 
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VI. CONSENT 

117. Under CAFA, Gannett may remove the entire lawsuit without the joinder of 

any other defendants.  Abrego v. The Dow Chemical Co., 443 F.3d 676, 681 (9th Cir. 

2006) (any defendant may remove a class action without the consent or joinder of any 

other defendants); United Steel, Paper & Forestry, Rubber Manufacturing Energy, Allied 

Industrial & Service Workers International Union, AFL-CIO, CLC v. Shell Oil Co., 549 

F.3d 1204, 1208-1209 (9th Cir. 2008) (under CAFA, one defendant may remove entire 

case without joinder of other defendants).  Nonetheless, Gannett has secured the consent 

of LDC and Cox to remove this action. (Sotelo Decl., ¶ 3.) 

VII. NOTICE TO STATE COURT AND TO PLAINTIFF 

118. Gannett will give prompt notice of the filing of this Notice of Removal to 

Plaintiff and to the Clerk of the Superior Court of the State of California in the County of 

Riverside.  The Notice of Removal is concurrently being served on all parties. 

VIII. PRAYER FOR REMOVAL 

119. WHEREFORE, Gannett prays that this civil action be removed from 

Superior Court of the State of California for the County of Riverside to the United States 

District Court for the Central District of California. 

Date:  May 30, 2019 Respectfully submitted,

SEYFARTH SHAW LLP 

By: /s/ Paul J. Leaf 
Camille A. Olson 
Richard B. Lapp 
Bethany A. Pelliconi  
Paul J. Leaf 
Attorneys for Defendant 
GANNETT CO., INC.
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Defendant Gannett Co., Inc. (“Defendant”) hereby answers the unverified Class and 

Representative Action Complaint (“Complaint”) filed by Plaintiff Vicky Aronson (“Plaintiff”), as set 

forth below: 

GENERAL DENIAL 

Pursuant to the provisions of California Code of Civil Procedure § 431.30, Defendant denies, 

generally and specifically, each and every allegation, statement, matter and each purported cause of 

action contained in Plaintiff’s unverified Complaint, and without limiting the generality of the 

foregoing, denies that Plaintiff and the putative class members have been damaged in the manner or 

sums alleged, or in any way at all, by reason of any acts or omissions of Defendant.  Defendant further 

denies, generally and specifically, that Plaintiff and the putative class members suffered any loss of 

wages, overtime, penalties, compensation, benefits or restitution, or any other legal or equitable relief 

within the jurisdiction of this Court. 

DEFENSES 

In further answer to the Class and Representative Action Complaint, Defendant alleges the 

following additional defenses.  In asserting these defenses, Defendant does not assume the burden of 

proof as to matters that, pursuant to law, are Plaintiff’s burden to prove.  

FIRST DEFENSE 

(Failure To State A Cause Of Action Or Claim For Relief - All Causes of Action) 

1. Neither the Complaint as a whole, nor any purported cause of action alleged therein, 

states facts sufficient to constitute a cause of action or claim for relief against Defendant. 

SECOND DEFENSE 

(Statute Of Limitations - All Causes of Action) 

2. The alleged claims are barred, in whole or in part, by the applicable statutes of 

limitations, including but not limited to, California Labor Code §§ 201, 202, 203, 221, 223, 224, 226, 

226.3, 226.7, 226.8, 400, et seq., 510, 512, 1194, 1194.2 1197, 1198, 2698, et seq., 2802; California 

Code of Civil Procedure §§ 312, 338(a), 340, 343, and California Business and Professions Code § 

17200 et seq.  
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THIRD DEFENSE 

(Laches - All Causes of Action)

3. The alleged claims are barred, in whole or in part, by the doctrine of laches because 

Plaintiff unreasonably delayed in filing the Complaint. 

FOURTH DEFENSE 

(Waiver - All Causes of Action)

4. The alleged claims are barred, in whole or in part, by the doctrine of waiver.  Plaintiff and 

the putative class members have waived their right to assert the purported causes of action contained in 

the Complaint and each purported cause of action therein against Defendant.  Plaintiff and the putative 

class members, by their own conduct and actions, have waived the right, if any, to assert the claims in 

the Complaint.   

FIFTH DEFENSE 

(Estoppel - All Causes of Action)

5. Because of Plaintiff’s and/or the putative class members’ own acts or omissions, Plaintiff 

and the putative class members are barred by the equitable doctrine of estoppel from maintaining this 

action or pursuing any cause of action alleged in the Complaint against Defendant. 

SIXTH DEFENSE 

(No Equitable Tolling - All Causes of Action)

6. To the extent that Plaintiff and the putative class members seek to pursue claims beyond 

the applicable statute of limitations, the alleged claims are not entitled to equitable tolling. 

SEVENTH DEFENSE 

(Reasonable, Good Faith Belief in Actions Taken - All Causes of Action)

7. The Complaint, and each alleged cause of action, are barred by the fact that any decisions 

made by Defendant with respect to Plaintiff’s and/or the putative class members’ employment were 

reasonably based on the facts as Defendant understood them in good faith.  To the extent a court holds 

that Plaintiff and the putative class members are entitled to damages or penalties, which are specifically 

denied, Defendant acted, at all relevant times, on the basis of a good faith and reasonable belief that it 
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had complied fully with California wage and hours laws.  Consequently, any alleged unlawful conduct 

was not intentional, knowing or willful within the meaning of the California Labor Code. 

EIGHTH DEFENSE 

(Failure To Inform Employer Of Alleged Violations - All Causes of Action) 

8. The Complaint, and each cause of action contained therein, is barred because Plaintiff 

and/or the putative class members did not inform Defendant of any alleged unlawful conduct, any 

misclassification, any alleged meal or rest period violations, any alleged failure to pay wages or 

premium wages, any alleged inaccuracies regarding their pay stubs, or any unreimbursed business 

expenses prior to filing a lawsuit.  Thus, Plaintiff did not provide Defendant with an opportunity to 

correct any alleged violations and provide the appropriate remedy, if any, to Plaintiff prior to the filing 

of the lawsuit. 

NINTH DEFENSE 

(De Minimis Doctrine - All Causes of Action) 

9. The Complaint, and each cause of action alleged therein, fails to the extent that, even if 

Plaintiff and the putative class members were not paid for all work performed, such work is not 

compensable pursuant to the de minimis doctrine.  Pursuant to the de minimis doctrine, an employer is 

not required to pay for insubstantial or insignificant periods of purported off-the-clock work. 

TENTH DEFENSE 

(Good Faith Dispute And Waiting Time Penalties - Second, Sixth, Seventh, and Ninth Causes of 

Action) 

10. Plaintiff is not entitled to any penalty because, at all times relevant and material herein, 

Defendant did not intentionally, knowingly or willfully fail to comply with any provisions of the 

California Labor Code or applicable wage orders, but rather acted in good faith and had reasonable 

grounds for believing that it did not violate the California Labor Code or the applicable wage order. 
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ELEVENTH DEFENSE 

(Lack Of Standing - All Causes of Action) 

11. The Complaint, and each purported cause of action alleged therein, is barred for lack of 

subject matter jurisdiction to the extent Plaintiff lacks standing to assert any of the causes of action 

contained in the Complaint because Plaintiff has not suffered any injury. 

TWELFTH DEFENSE 

(Accord and Satisfaction - All Causes of Action)

12. The alleged claims are barred by the doctrine of accord and satisfaction.  Specifically, 

Plaintiff and the putative class members were properly and fully compensated for all work performed, 

and their acceptance of these payments constituted an accord and satisfaction for all debts, if any, owed 

by Defendant to Plaintiff and/or the putative class members. 

THIRTEENTH DEFENSE 

(Release - All Causes of Action) 

13. To the extent Plaintiff and/or the putative class members have executed a release 

encompassing claims alleged in the Complaint, their claims are barred by that release. 

FOURTEENTH DEFENSE 

(Offset - All Causes of Action)

14. The Complaint, and each cause of action contained therein, fails to the extent that 

Defendant is entitled to an off-set for any overpayments of wages provided for work never actually 

performed, any damages incurred by Plaintiff or any putative class member’s act or omissions or 

inadvertent overpayment for hours worked. 

FIFTEENTH DEFENSE 

(Res Judicata And Collateral Estoppel - All Causes of Action) 

15. The Complaint, and each purported cause of action alleged therein, is barred by the 

doctrines of res judicata and/or collateral estoppel. 
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SIXTEENTH DEFENSE 

(Arbitration - All Causes of Action) 

16. To the extent Plaintiff and/or the putative class members have agreed to arbitrate claims 

alleged in the Complaint on an individual basis only, their claims are barred by their contractual 

agreement to arbitrate their individual claims only and may not participate in this lawsuit. 

SEVENTEENTH DEFENSE 

(Unjust, Arbitrary, And Oppressive, Or Confiscatory Penalties - First, Second, Sixth, Seventh, 

Eighth, Ninth and Eleventh Causes of Action)

17. Plaintiff is not entitled to recover any civil penalties because, under the circumstances of 

this case, any such recovery would be unjust, arbitrary, and oppressive, or confiscatory. 

EIGHTEENTH DEFENSE 

(Excessive Penalties - First, Second, Sixth, Seventh, Eighth, Ninth and Eleventh Causes of Action) 

18. Plaintiff and/or the putative class members are not entitled to recover any statutory and/or 

civil penalties because, under the circumstances of this case, any such recovery would be unjust, 

arbitrary, and oppressive, or confiscatory or disproportionate to any damage or loss incurred as a result 

of Defendant’s conduct and therefore unconstitutional under numerous provisions of the United States 

Constitution and the California Constitution, including the excessive fines clause of the Eighth 

Amendment, the due process clauses of the Fifth Amendment and Section 1 of the Fourteenth 

Amendment, the self-incrimination clause of the Fifth Amendment, and other provisions of the United 

States Constitution, and the excessive fines clause of Section 17 of Article I, the due process clause of 

Section 7 of Article I, the self-incrimination clause of Section 15 of Article I, and other provisions of the 

California Constitution. 

NINETEENTH DEFENSE 

(Duplicate Damages Or Double Recovery - All Causes of Action) 

19. To the extent Plaintiff and/or the putative class members have received other benefits 

and/or awards attributable to an injury for which they seek compensation in this case, such benefits 

and/or awards should offset, in whole or in part, any award they receive here for the same injury. 

Case 5:19-cv-00996   Document 1-2   Filed 05/30/19   Page 6 of 16   Page ID #:104



7

DEFENDANT GANNETT CO., INC.’S ANSWER TO PLAINTIFF’S UNVERIFIED COMPLAINT 
57149036v.1 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 

TWENTIETH DEFENSE

(Unavailable Remedies Under The UCL - Tenth Cause of Action) 

20. The Complaint fails to the extent that it seeks anything but restitution for alleged 

violations of the Labor Code that form the basis of the claims under the UCL. 

TWENTY-FIRST DEFENSE 

(Action Unconstitutional - Tenth Cause of Action) 

21. Prosecuting a class action and certification of the alleged class as representative of the 

general public under California Business and Professions Code § 17200 is barred, under the facts and 

circumstances of this case, because provisions of § 17200 violate the provisions of the United States and 

California Constitutions, including but not limited to, the due process clauses of the Fifth and Fourteenth 

Amendments to the United States Constitution. 

TWENTY-SECOND DEFENSE 

(Lack of Standing Under Business and Professions Code Section 17200 - Tenth Cause of Action) 

22. Plaintiff’s Complaint, and each purported cause of action alleged therein, fails to the 

extent that Plaintiff, or any person upon whose behalf Plaintiff purports to act, lacks the requisite 

standing to sue under Proposition 64, enacted on November 2, 2004, as California Business and 

Professions Code § 17204.  Under Proposition 64, any plaintiff suing for an alleged violation of the 

California Unfair Competition Law (the “UCL”), California Business and Professions Code § 17200, et 

seq., must show that he or she has suffered an injury in fact, in addition to simply alleging a loss of 

money or property.  Since Plaintiff, or any other person on whose behalf Plaintiff purports to act, cannot 

allege the requisite injury in fact, in addition to the requisite loss of money or property, Plaintiff lacks 

standing to sue under the UCL. 

TWENTY-THIRD DEFENSE 

(Lack Of Standing For Injunctive Relief - Tenth Cause of Action) 

23. The claims of Plaintiff and/or the putative class members for injunctive and other 

equitable relief are barred because they are not entitled to the equitable relief sought insofar as they have 

an adequate remedy at law and/or cannot make the requisite showing to obtain injunctive relief in a 

labor dispute. 

Case 5:19-cv-00996   Document 1-2   Filed 05/30/19   Page 7 of 16   Page ID #:105



8

DEFENDANT GANNETT CO., INC.’S ANSWER TO PLAINTIFF’S UNVERIFIED COMPLAINT 
57149036v.1 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 

TWENTY-FOURTH DEFENSE 

(No Unfair Business Practice - Tenth Cause of Action) 

24. Without admitting the allegations of the Complaint, Defendant alleges that Plaintiff’s 

Complaint, and each purported cause of action alleged therein, fails because the alleged practices of 

Defendant is not unfair, unlawful or fraudulent, the public is not likely to be deceived by any alleged 

practices, Defendant gained no competitive advantage by such practices, and the benefits of the alleged 

practices outweigh any harm or other impact they may cause. 

TWENTY-FIFTH DEFENSE

(Failure to Allege Facts To Support Restitution - Tenth Cause of Action) 

25. Plaintiff’s Complaint, and each purported cause of action alleged therein, fails to the 

extent that Plaintiff cannot show a specific and individualized amount of property claimed by Plaintiff or 

any putative class members, as required for a remedy of restitution under the UCL. 

TWENTY-SIXTH DEFENSE 

(Inability To Pursue Attorneys’ Fees Under UCL - Tenth Cause of Action) 

26. Plaintiff’s Complaint, and each purported cause of action alleged therein, fails to the 

extent that Plaintiff seeks attorneys’ fees and costs because claimed by Plaintiff and/or any putative class 

members cannot show the enforcement of an important right affecting the public interest. 

TWENTY-SEVENTH DEFENSE 

(Adequate Remedy At Law - Tenth Cause of Action) 

27. Plaintiff is not entitled to the equitable relief sought insofar as she has an adequate 

remedy at law and/or cannot make the requisite showing to obtain injunctive relief. 

TWENTY-EIGHTH DEFENSE 

(Substantial Compliance - All Causes of Action) 

28. The Complaint, and each purported cause of action alleged therein, is barred in whole or 

in part because Defendant complied with the statutory obligations, and to the extent it is determined that 

there was a technical non-compliance, Defendant substantially complied with the obligations and cannot 

be liable in whole or in part for the claims. 
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TWENTY-NINTH DEFENSE 

(Not Appropriate For Class Action - All Causes of Action) 

29. The lawsuit cannot proceed on a class action basis because Plaintiff cannot allege facts 

sufficient to warrant certification or an award of class-wide damages, pursuant to California Code of 

Civil Procedure § 382 or Rule 23 of the Federal Rules of Civil Procedure.  The Complaint, and each 

purported cause of action alleged therein, is not proper for treatment as a class action because, among 

other reasons: (a) Plaintiff is an inadequate representative of the purported class; (b) Plaintiff cannot 

establish commonality of claims; (c) Plaintiff cannot establish typicality of claims; and (d) the 

individualized nature of Plaintiff’s claims predominate and thus makes class treatment inappropriate. 

Also, the Complaint does not allege a viable theory for class-wide recovery to show that a class action 

trial is manageable. 

THIRTIETH DEFENSE 

(Failure to State Facts Warranting Class Certification and Class Damages - All Causes of Action) 

30. Plaintiff’s allegations that this action should be certified as a class action or 

representative action fail as a matter of law because Plaintiff cannot allege facts sufficient to warrant 

class certification or an award of class damages, pursuant to California Code of Civil Procedure § 382 or 

Rule 23 of the Federal Rules of Civil Procedure. 

THIRTY-FIRST DEFENSE 

(Failure to State Facts Warranting Class Certification and Class Damages - All Causes of Action) 

31. Plaintiff’s Complaint, and each purported cause of action alleged therein, fails to the 

extent that Plaintiff cannot allege predominant questions of fact and law, as required under California 

Code of Civil Procedure § 382 or Rule 23 of the Federal Rules of Civil Procedure. 

THIRTY-SECOND DEFENSE

(Inadequate Class Representative - All Causes of Action) 

32. Plaintiff’s Complaint, and each purported cause of action alleged therein, fails to the 

extent that Plaintiff is not an adequate representative of alleged class that she purports to represent.  

Defendant alleges that Plaintiff does not have claims typical of the alleged class, if any, and that 
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Plaintiff’s interests are antagonistic to the alleged class she purports to represent.  As such, the class 

action claims and allegations fail as a matter of law. 

THIRTY-THIRD DEFENSE 

(Class Action Not Superior Method Of Adjudication - All Causes of Action) 

33. Plaintiff’s Complaint, and each purported cause of action alleged therein, are barred, in 

whole or in part, as a class action, because a class action is not the superior method of adjudicating this 

dispute. 

THIRTY-FOURTH DEFENSE 

(No Knowledge Of Reasonable And Necessary Business Expenses - Fifth Cause of Action) 

34. The Complaint, and each purported cause of action alleged therein, fails to the extent that 

Plaintiff, and/or some or all of the purported class they seek to represent, did not inform Defendant of or 

seek indemnification for reasonably and necessarily incurred business expenses.  An employer cannot be 

held liable for failing to indemnify an employee’s necessary expenses if it does not know or have reason 

to know that the employee has incurred the expense.  

THIRTY-FIFTH DEFENSE

(No Liquidated Damages - Second Cause of Action ) 

35. Plaintiff and the putative class members are not entitled to liquidated damages because 

any acts or omissions giving rise to the alleged claims were undertaken or made in good faith, and the 

Defendant had reasonable grounds for believing that the actions or omissions did not violate the law. 

THIRTY-SIXTH DEFENSE 

(Plaintiffs’ Failure to Exhaust Administrative Remedies - First and Eleventh Causes of Action) 

36. Plaintiff and the putative class members’ claims are barred, in whole or in part, to the 

extent they failed to exhaust required administrative or statutory procedures or remedies or otherwise 

failed to complete, in a timely manner, those steps that are a necessary prerequisite to the filing of the 

Complaint.  To the extent that Plaintiff and the putative class members were required to exhaust any 

administrative remedies provided by various sections of PAGA, including Labor Section 2699.3, they 

failed to do so, and thus, lack standing to sue under PAGA. 
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THIRTY-SEVENTH DEFENSE 

(PAGA Violates Due Process - First and Eleventh Causes of Action) 

37. Plaintiff’s Complaint is barred because, based upon the facts and circumstances of this 

case, allowing Plaintiff and the putative class members to bring a representative action under PAGA 

violates Defendant’s rights contained in the United States and California Constitutions, including, but 

not limited to, the due process clauses of the Fifth and Fourteenth Amendments to the United States 

Constitution. 

THIRTY-EIGHTH DEFENSE

(Unlawful Delegation of Executive Authority - First and Eleventh Causes of Action) 

38. Plaintiff’s Complaint, and each purported cause of action alleged therein, is barred to the 

extent private actions seeking PAGA penalties manifest an unlawful delegation of executive authority. 

THIRTY-NINTH DEFENSE 

(Independent Contractor and Exempt Status - All Causes of Action) 

39. Plaintiff’s Complaint, and each purported cause of action alleged therein, fails to the 

extent Plaintiff assumes Plaintiff was Defendant’s employee.  Plaintiff was an independent contractor 

and never Defendant’s employee.  

FORTIETH DEFENSE 

(Failure to Show Adequate Damages - All Causes of Action) 

40. Plaintiff’s Complaint, and each purported cause of action alleged therein, fails to the 

extent that Plaintiff cannot show a specific or reliable measure of alleged damages owed to Plaintiff 

and/or the putative class members. 

FORTY-FIRST DEFENSE 

(PAGA Is Unmanageable - First and Eleventh Causes of Action) 

41. Plaintiff’s Complaint, and each purported cause of action alleged therein, cannot proceed 

as a representative action because it is unmanageable due to individualized issues. 

FORTY-SECOND DEFENSE 

(Inability To Pursue Penalties Under California Labor Code Section 2698 et seq. - First and 

Eleventh Causes of Action) 
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42. Plaintiff’s Complaint is barred to the extent that Plaintiff seeks civil penalties for alleged 

violations of the Labor Code that already contain a statutory or other civil penalty. 

FORTY-THIRD DEFENSE 

(Not “Aggrieved Employees”- First and Eleventh Causes of Action) 

43. Plaintiff’s Complaint, and each purported cause of action alleged therein, is barred 

because Plaintiff is not an aggrieved employee and is not entitled to any relief under Labor Code § 2698 

et seq.  Plaintiff’s Complaint, and each purported cause of action alleged therein, is further barred to the 

extent it seeks to recover penalties on behalf of individuals who are not “aggrieved employees.” 

FORTY-FOURTH DEFENSE 

(No Penalties Beyond “Initial” Violation - First and Eleventh Causes of Action) 

44. Plaintiff’s Complaint, and each purported cause of action alleged therein, is barred to the 

extent Plaintiff, and the individuals on whose behalf Plaintiff seeks relief, seeks penalties beyond the 

“initial” violation as described in California Labor Code § 2699(f)(2). 

FORTY-FIFTH DEFENSE 

(Avoidable Consequences - All Causes of Action) 

45. Plaintiff’s Complaint, and each and every cause of action alleged therein, is barred by the 

doctrine of avoidable consequences. 

FORTY-SIXTH DEFENSE 

(Enforceable Contract - All Causes of Action) 

46. Plaintiff’s Complaint, and each purported cause of action alleged therein, is barred to the 

extent that there is any enforceable contract with Plaintiff that provides that Defendant’s conduct is 

lawful, pursuant to California Labor Code § 2750 or federal law requiring collective bargaining of terms 

and conditions of certain employment. 

FORTY-SEVENTH DEFENSE 

(Reimbursement Obligation Satisfied - Fifth Cause of Action) 

47. The fifth cause of action in the Complaint fails to the extent that Defendant has satisfied 

any expense reimbursement obligation under California Labor Code section 2802 and/or Plaintiff and 
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the putative class members have failed to request reimbursement for reasonable and necessary business 

expenses reimbursable under Labor Code section 2802. 

FORTY-EIGHTH DEFENSE 

(Unreasonable and Unnecessary Expenses - Fifth Cause of Action) 

48. The fifth cause of action in the Complaint fails to the extent that Plaintiff and the putative 

class members seek reimbursement for expenses that were not incurred in the direct consequence of the 

discharge of their duties or were not necessary and reasonable. 

RESERVATION OF RIGHTS

Defendant does not presently know all of the facts and circumstances regarding the claims 

alleged in the Class and Representative Action Complaint.  Defendant has not knowingly or 

intentionally waived any applicable defenses and reserves the right to assert and rely on such other 

applicable defenses as may later become available or apparent.  Defendant further reserves the right to 

amend the answer or defenses accordingly and/or to delete defenses that it determines are not applicable 

during the course of discovery. 

PRAYER 

WHEREFORE, Defendant prays for judgment as follows: 

1. That Plaintiff and the putative class members take nothing by their Complaint; 

2. That judgment be entered in favor of Defendant and against Plaintiff on all causes of 

action; 

3. That Defendant be awarded reasonable attorneys’ fees according to proof;  

4. That Defendant be awarded the costs of suit incurred herein; and 

5. That Defendant be awarded such other and further relief as the Court may deem 

appropriate. 
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DATED: May 29, 2019 Respectfully submitted,

SEYFARTH SHAW LLP 

By:
Camille A. Olson 
Richard B. Lapp 
Bethany A. Pelliconi  
Paul J. Leaf 
Attorneys for Defendant 
GANNET CO., INC. 

Case 5:19-cv-00996   Document 1-2   Filed 05/30/19   Page 14 of 16   Page ID #:112



X

Case 5:19-cv-00996   Document 1-2   Filed 05/30/19   Page 15 of 16   Page ID #:113



Case 5:19-cv-00996   Document 1-2   Filed 05/30/19   Page 16 of 16   Page ID #:114



ClassAction.org
This complaint is part of ClassAction.org's searchable class action lawsuit database and can be found in this 
post: Gannett, LDC Distribution Sued by Allegedly Underpaid Newspaper Carrier

https://www.classaction.org/news/gannett-ldc-distribution-sued-by-allegedly-underpaid-newspaper-carrier

	New Bookmark

