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SOUTHERN DISTRICT OF CALIFORNIA
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JURISDICTION
1.  The Court has jurisdiction of this case under 28 U.S.C. 8§ 1331 and
1343(3) because it presents a federal question under the Fair Labor Standards Act
of 1938 (“FLSA”), 29 U.S.C. § 201 et seq.
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VENUE
2. Venue is proper in this Court pursuant to 28 U.S.C. § 1391(b) because
defendant City of San Diego is in this federal district and because the events giving

rise to the claims for relief occurred in this District.

PARTIES

3. Plaintiffs are current or former non-exempt employees of the City of
San Diego. Plaintiffs bring this action on their own behalf and, pursuant to 29
U.S.C. § 216(b), on behalf of all other current and former non-exempt employees
similarly situated. Plaintiffs have consented in writing to become a party to this
action. This is a proposed collective action for which current and former
employees who opt in will file consents to join in this action pursuant to 29 U.S.C.
§ 216(b).

4, Defendant City of San Diego (“City”) is a charter city and a political
subdivision of the State of California and at all relevant time is, or was, each
plaintiff’s employer. The City is an employer within the meaning of 29 U.S.C. §
203(d).

5. The true names and/or capacities, whether individual, corporate,
associate, or otherwise, of defendants DOES 1 through 10, inclusive, are unknown

to plaintiffs, who therefore sue said defendants by such fictitious names.

6. Plaintiffs are informed and believe, and on that basis allege, that each
defendant named in this action, including DOE defendants, was at all relevant
times the agent, ostensible agent, servant, employee, representative, assistant, joint
venture, and/or co-conspirator of each of the other defendants and was at all times

acting within the course and scope of authority as agent, servant, employee,
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representative, assistant, joint venture, and/or co-conspirator and with the same
authorization, consent, permission, and/or ratification of each of the other

defendants.

CLAIM FOR RELIEF

7. At all relevant times, Plaintiffs and those current and former
employees similarly situated are, and were, employed by the City within the
meaning of 29 U.S.C. 8 203(g). Plaintiffs Alberto Arellano, Maico Alejo, and
Gary Ollison are, and were during the relevant three-year period, each employed
by the City as electricians. Each was at all relevant times a non-exempt employee
eligible to earn overtime under the FLSA who worked more than forty hours in one
or more seven-day workweeks within the relevant three-year period. Plaintiffs and
those current and former employees similarly situated did work more than forty
hours in one or more seven-day work weeks in the relevant three-year period. In
2015, 2016, and from January through July of 2017, Plaintiff Alberto Arellano
worked more than forty hours in a seven-day work week on average two times per
month. In 2015, 2016, and 2017, Plaintiff Maico Alejo worked at least one
hundred hours of overtime each year. In 2016 and in 2017, Plaintiff Gary Ollison
worked at least two hundred hours of overtime each year. Each was entitled to
have his or her overtime rate of pay determined by reference to his or her regular
rate of pay within the meaning of 29 U.S.C. § 207.

8. At all relevant times, Plaintiffs and those current and former
employees similarly situated are, and were, participants in the City’s Flexible
Benefits Plan, under which each was entitled to an annual amount of money,
known as “flex dollars,” which he or she could designate for use for purchase of
health and welfare benefits paid on the employee’s behalf by the City to trustees or

third parties or which he or she could take in various forms as cash-in-lieu of
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benefits. Within the relevant three-year period, Plaintiff Arellano has taken his
“flex dollars” as cash-in-lieu of health and welfare benefits. Within the relevant
three-year period, Plaintiffs Alejo and Ollison have designated their “flex dollars”
for use for purchase of health and welfare benefits paid by the City on their behalf

to trustees or third parties.

9. On or about June 30, 2017, the City notified employees that, effective
July 1, 2017, the City “will include in an employee’s FLSA overtime calculations
the cash value of any flexible benefit credits that they did not use to pay for health,
dental, vision or life insurance.” Plaintiffs are informed and believe, and on that
basis allege, that the City’s action was taken in response to the decision in Flores v.
City of San Gabriel, 824 F.3d 890 (9th Cir. 2016), cert. denied.

10. Atall relevant times, the City failed to include all remuneration paid
to or on behalf of Plaintiffs and current and former employees similarly situated,
including “flex dollars,” in the employee’s regular rate of pay for purposes of

calculating the employee’s overtime rate of pay.

11.  Atrelevant times, the City failed to include in overtime payments
made to Plaintiffs and current and former employees similarly situated flex
benefits paid as cash-in-lieu of benefits as remuneration to or on behalf of the
employee in the employee’s regular rate of pay for purposes of calculating the
employee’s overtime rate of pay.

12. At relevant times, the City failed to include in overtime payments
made to Plaintiffs and current and former employees similarly situated flex
benefits paid to trustees or third parties on behalf of employees as remuneration to

or on behalf of the employee in the employee’s regular rate of pay for purposes of

4




Case¢

© o0 N o o A W N BB

N N D RN NN RNDND R B P PR R B PR R
©® N o OO~ W NP O © 0 N o o W N B O

3:18-cv-00229-BAS-MDD Document 1 Filed 01/31/18 PagelD.5 Page 5 of 6

calculating the employee’s overtime rate of pay. Such flex benefits paid to trustees
or third parties on behalf of employees for health, dental, vision, life insurance, or
other similar employee benefits were not, and are not, excludable from the
employee’s regular rate of pay for purposes of calculating the employee’s overtime
rate of pay under 29 U.S.C. § 207(e)(4) and under the Flores decision as

contributions irrevocably made to a bona fide plan.

13.  The City’s failure to include all remuneration paid to or on behalf of
the employee, including “flex dollars,” in an employee’s regular rate of pay for
purposes of calculating the employee’s overtime rate of pay violated, and
continues to violate, the FLSA, in that the City underpaid and underpays Plaintiffs
and current and former employees similarly situated for all overtime hours for
which they worked and will work. The City’s failure to include all remuneration
paid to or on behalf of the employee, including “flex dollars,” in the employee’s
regular rate of pay for purposes of calculating the employee’s overtime rate of pay
affects all non-exempt employees who worked or will work in excess of forty
hours in any work week similarly, in that the City underpaid and underpays such

employees for overtime hours for which they worked or will work.

14.  Plaintiffs and current and former employees similarly situated are
entitled to liquidated damages in an amount equal to the amount of underpaid
overtime under 29 U.S.C. § 216(b).

15.  The City’s and defendants’ conduct was willful within the meaning of
29 U.S.C. § 255(a) in that the City was on notice of and knew its obligations under
the FLSA, including during the pendency of the Flores case and continuing after
its resolution, yet disregarded its obligations to treat flex dollars as remuneration

for overtime purposes.
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WHEREFORE, Plaintiffs pray for the following relief:

1. That notice be given to current and former non-exempt employees of
the City that, if they worked during the relevant period and/or continue to work
more than forty hours in a work week during a time when they participated and/or
participate in the City’s Flex Benefits Plan, they have a right to join this action,

without retaliation;

2. That judgment be entered against the City in the amounts respectively
due plaintiffs and current and former employees similarly situated for unpaid
overtime compensation, liquidated damages, and interest as the Court may
determine pursuant to 29 U.S.C. § 216(b);

3. That the Court issue a permanent injunction against the City under 29
U.S.C. § 217 restraining further violations of the FLSA;

4, That the Court award attorneys’ fees, costs, and prejudgment interest
pursuant to 29 U.S.C. § 216(b); and

5. For such other and further relief as to the Court may deem just and

proper.

DATED: January 31, 2018 ELI NADURIS-WEISSMAN
HANNAH WEINSTEIN
ROTHNER, SEGALL & GREENSTONE

s/Hannah Weinstein

Attorneys for Plaintiffs Alberto Arellano,
Maico Alejo, and Gary Ollison, on behalf of
themselves and all other employees
similarly situated

E-mail:” hweinstein@rsglabor.com
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ELI NADURIS-WEISSMAN (CSB 254788)
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E-mail: hweinstein@rsglabor.com
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Attorneys for Plaintiffs and those similarly
situated

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

ALBERTO ARELLANO, MAICO
ALEJO, and GARY OLLISON, on
behalf of themselves and all other
employees similarly situated,

Plaintiffs,
V.

CITY OF SAN DIEGO; and DOES 1
through 10, inclusive,

Defendants.

L /Mww el

CASE NoO. '18CV0229 BAS MDD

CONSENT TO JOIN ACTION
UNDER FAIR LABOR
STANDARDS ACT

[29 US.C. § 216(b)]

, an employee of the City of San Diego,

want to join this lawsuit to seek unpaid overtime compensation which may be

owed to me by the City of San Diego. Accordingly, I consent to become a party

plaintiff in the above-captioned action filed under the Fair Labor Standards Act, 29

U.S.C. § 216(b).

Dated: | / Z@ LM’ ‘8
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