IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NORTH CAROLINA
STATESVILLE DIVISION

SCOTT ALMINIANA , REBECCA )
MCPHEE, STACEY PFLUG, KATIE )
SHOOK and IRIS TIRADO, individually )
and on behalf of all other similarly situate)
individuals, )

) COLLECTIVE AND CLASS ACTION
Plaintiff s, ) COMPLAINT AND JURY DEMAND
)
)
)
)
)
)

V.
LOWE'S HOME CENTERS, LLC,

Defendant.

Plaintiffs SCOTT ALMINIANA, REBECCA MCPHEE, STACEY PFLUG, KATIE
SHOOK and IRIS TIRADO (“Plaintiff’), individually and on behalf of all others simibarl
situated, by and through theittorneys, hereby bring this Collective and Class Action Complaint
against DefendaitOWE’'S HOME CENTERS, LLQ"Defendarit), and state as follows:

INTRODUCTION

1. This is a collective and class action brought pursuant to 29 U.S.C. § 216(b) and
Fed. R. Civ. P. 23 by Plaintdf individually and on behalf of all similarly situated persons
employed byDefendant arising fromDefendant’swillful violations of the Fair Labor Standards
Act (“FLSA”), 29 U.S.C. 8§ 201 et seas well as the following state laws (collectively referred to
herein as the “Stateaw Wage Acts”):

a. The Massachusetts Minimum Fair Wages Act, ALM GL ch. 151, 88 1, et. seq.
(“Massachusetts Wage Act”);

b. The New York Minimum Wage Act, NY CLS Labor 8§88 65, et saad New York's
Wage Theft Prevention Act (and previbuthe Unpaid Wages Prohibition Act), NY
CLS Labor 88 191et seq(“New York Wage Acts”);

c. The Oregon Wage Laws, Or. Rev. Stat. 88 635.8t16eg.and Or. Admin. R. 88 839
020-0004, 839920-0030, 839920-0040, 839920-0041, 839020-0043, 8390200050,
839-020-0070(“Oregon Wage Acts”); and
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d. The Pennsylvania Minimum Wage Act, 43 P.S. 88 333.101, easddgPennsylvania
Wage Payment and Collection Law, 43 P.S. 88 260.1, et('$&&pnsylvania Wage
Acts”).

2. Defendant isan American retail company speciahgi in home improvement.
Headquartered in Mooresville, North Carolina, Defendg@rates chain of retail stas in the
United Statesaind Canada. As of Novemb2018, Defendant and itselated businesses operate
2,015 homemprovement and hardware stonedNorth America.

3. In order to effectively operate itkome improvement and hardware stpres
Defendantemploys certain non-exemptemployees including but not limited toAssociates,
Cashiers, Customer ServicesgociatesManagersReceivers, Sales$sociateand Sockeas. In
addition to receiving a regular wage, these apemptemployees areeligible to receive
nondiscetionary bonus paymentbased upon objectivaneasures ofstore or employee
performance or length of service.

4, Defendantrequires its nonexemptemployeedo work a ful-time schedule, plus
overtime.However,Defendantdoesnot properly compensatés non-exemptemployeedor all
hoursworked Specifically, Defendant mischaracterized certain Bgraymentss discretionary
ard failed to include such bonus paymemtsts nonexemptemployees’ regular rates of pay,
meaning that Defendant’'s n@xemptemployees were deprived of overtime pay in connection
with the mistaracterization of these bonus payments

5. Similarly, Plaintiffs and nofexempt employees receive peimfdonus payments
and other regularly recurring compensation payments tharaperly classified by Defendant as
nondiscretionarybut the calculations that Defendant employs in connection with determining the
regular rate of pay fononexempt employeedo not meethe legal requirements set forth in 29
U.S.C. 8207(e) andhe Code of Federal Regulatiorus depriving Plaintiffs and other non

exempt employeesf overtime pay
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6. Additionally, Defendant does not include paid “volunteer” time when computing
its non-exemptemployees’ total hours worked in any given workweek, meaning thagxemypt
employeesre deprived of overtime pay during workweeks where they paick“volunteer” time
and where their total hours worked (including paid “voluntdéiene) exceeds 40 hours.

7. These policies resuit Defendant’sion-exemptemployeesiot being properlpaid
for all time worked, specificallypvertime.

8. The individuals Plainti§ seek to represent in this action are current and former
non-exempt employeewho are similarly situated to each other in terms oftl{ajr receipt of
nondiscretionarybonus paymentand Defendant’s failure to includgich paymentsnto the
regular rate of pay for purposes of computing overtime pay, and/@efendant’s failure to
include paid “volunteer” time when computit@fal hours worked in any given workweek.

9. Defendant knew or could have easily determined that the bayosamts discussed
herein were discretionary, and, thus, wezguired to be included in its n@xemptemployees’
regular rates of payhen computing overtime payand Defendant could haveroperly
compensated Plaint#fand the putative Collective and G#afor the overtime work that they
performedin connection with these bonus paymebt# deliberately chose not to.

10.  Additionally, Defendant knew or could have easily determined that iterempt
employees were not “volunteers” within the meaning ofiapple law and that paid “volunteer”
time should have been included when computing total hours worked in any given workweek, and
Defendant could have properly paid overtimdPtaintiffs and the putative Collective and Class
when working as paid “voluntegt’ but deliberately chose not to.

11. Plaintiffsseek a declar@ain that her rights, and the rights of the putative Collective

and Class were violated, an awd of unpaid wages and liquidated damages, injunctive and
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declaratory relief, attendant penaltiesd an award of attorneys’ fees and costs to make them
whole for damages they suffered, and to ensure that they and future workers will not be subjected
by Defendanto such illegal conduct in the future.

JURISDICTION

12.  This Court has subject mattjurisdction over Plaintiff FLSA clains pursuant to
28 U.S.C. § 1331 because Plairgif€laimsraise a federal question under 29 U.S.C. § 201, et seq.

13.  Additionally, this Court has jurisdiction over PlaindiffFLSA clains pursuant to
29 U.S.C. 8§ 216(b), which provides that suit under the FLSA “may be nmadtagainst any
employer ... in any Federal or State court of competent jurisdiction.”

14.  Moreover, this Court has original jurisdiction over this action pursuant to the Class
Action Fairness Act of 2005, 28 U.S.C. § 1332(d). This is a class action in which the aggregate
claims of the individual Class members exceed the sum value of $5,000,000 exclusive of interest
and costs, there are believed to be in excess of 100 Class members, ahd@nkeasembers of
the proposed lasseshave a different citizenship than Defendant

15. Defendant'sannual sales exceed $500,0@0d Defendant hasnore than two
employees; thus, the FLSA applies in this case on an enterprise basis. Defeadpluyees
engage in interstate commerce or in the production of goods for commerce; therefore, they are also
covered by the FLSA on an individual basis.

16. The Court has supplemeanhijurisdiction over Plainti§ state law claims pursuant
to 28 U.S.C. §8 1367 because the statedlaims ad the federal claimare so closely related that
they form part of the same case or controversy under Article Il of the United States Constitution.

17. The Court is empowered to issue a declaratory judgment pursuant to 28 U.S.C. 88

2201 and 2202.
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18. The Court ha personal jurisdiction over DefendabecauseDefendantis
headquartered in the state of North Carolammducs business within the state of North Carolina
employs individuals within the state of dith Carolinaand isregistered with the North Carolina
Secretary of State.

19.  Personal jurisdiction also applies to Defendaetdaus®efendant hapurposefully
availeditself of the privilege of conducting activities in the state of North Carcdind has
established minimum contacts sufficient tonfay jurigiction over it and the assumption of
jurisdiction over Defendamill not offend traditional notions of fair play and substantial justice
and is consistent with the Constitutional requirements of due process.

VENUE

20. Venue is proper in thgVesternDistrict of North Caolina becaus®efendantis
headquartered in Iredell Counthorth Carolina Therefore,a substantial portion of the events
forming the basis of this suit (including implementation of the illegal pay practices alleged in this
litigation) occured in the WesterDistrict of North Carolina.

INTRADISTRICT ASSIGNMENT

21.  Asubstantial part of the events or omissions giving rise to the claims alleged herein
occurred inlredell County North Carolina therefore, this action iproperly assigned to the
Staesville Division.

PARTIES

22.  Plaintiff SCOTT ALMINIANA (“Plaintiff Alminiana”) is an Oregon r&dent who
worked for Defendards an hourly Loss Prevention and Safety Manager from 2016 until January
2019, and as an hourly Department Supervisor from January 2019 until March 2019, at Wood

Village Lowe’s, 1000 NE Wood Village Boulevard, Wood Village, Oregon 97060 (Store #1114).
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Defendant compensated Plaintiff Alminiana through the payment of an hourly wage of
approximately $21.40 per hour, plus nondiscretionary incentive compensation tied to objective
measures of store or employee performance or length of service. Plaintiff Almanjgoeal a
consent form to join this collective action lawsuit, attached hereto as Exhibit A

23.  Plaintiff REBECCA MCPHEE (“Plaintiff McPhee”) is a Massachusetts resident
who worked for Defendant as an houBypport Manageat HadleyLowe’s, 282 Russell Stregt
Hadley, Massachusetts 01035tore #916) from September 201dntii December 204
Defendant compensated Plaintiff McPhee tiglouthe payment of an hourly wage of
approximately 82.23, plus nondiscretionary incentive compensation tied to objective measures of
store or employee performance or length of service. Plaintiff McPhee signed a consent form to
join this collective action lawsuit, attached hereto as ExhibiPRintiff McPhee has satisfied all
administrative prerequisites prior to filing this action.

24.  Plaintiff STACEY PFLUG("Plaintiff Pflug”) is a New York resident who worked
for Defendant as an hourly Service Manage®Btony Brook Lowe’s2150 Nesconset Highway,
Stony Brook, New York 1179@Store #£233) from May 2017untili May 2018. Defendant
compensated Plaintiff Pflug through the payment of an hourly wage of approximately $23.53, plus
nondiscretionary incentive compexion tied to objective measures of store or employee
performance or length of service. Plaintiff Pflug signed a consent form to join this collective action
lawsuit, attached hereto as Exhibit C

25.  Plaintiff KATIE SHOOK (“Plaintiff Shook”) is a Pennsylvaniaesident who
worked for Defendant as an houffyontEnd Manager and Badknd Manager at Quakertown
Lowe’s, 1001 South West End Boulevard, Quakertown, Pennsylvania 18951 (Store #1667) from

June 2017 until July 2019. Def#gnt compensated Plaintifhookthrough the payment of an
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hourly wage most recently at the rate @&21.69 per hour, plus nondiscretionary incentive
compensationied to objective measures of store or employee performance or length of service.
Plaintiff Shooksigned a consent form to joithis collective action lawsuit, attached hereto as
Exhibit D.

26.  Plaintiff IRIS TIRADO (“Plaintiff Tirado”) is a New York resident who worked
for Defendant as an hourly Support Manager at Brooklyn Lowe’s, 118 2nd Avenue, Brooklyn,
New York 11215 (Store #1674) from January 2015 until July 2018. Deferdampensated
Plaintiff Tirado through the payment of an hourly wagmst recently at the rate of $25.35 per
hour, plus nondiscretionary incentive compensation tied to objective measures of store or
employee prformance or length of service. Plaintiff Tirado signed a consent form to join this
collective action lawsuit, attached hereto as Exhibit E

27. Defendant is a North Carolina limited liabilispmpany (Sosld: 0087619) with a
Principal Office at 1605 Curtis Blge Road Wilkesboro, North Carolina 2862231.
Defendant Registered Agent for service of process is Corporation Service Company.

28.  According to business news website Bloomberg.com, Defendant “retails home
improvement, building materials, and home appliances. The Company markets lumber, garden
tools and supplies, home electrical devices, electrical components, ceilings, wall panels, hardwood
flooring, fasteners fireplaces, and humidifiers.” See
https://www.bloomberg.com/profile/company/0579589D:US (last visited on January 17, 2020).

29.  Upon information and belief, Defendant hemployedthousand®f nonexempt

employes—including Plantiff s—within the last thregears
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GENERAL ALLEGATIONS

A. Defendant MisclassifiedCertain Bonus Payments as Discretionary and Failedt
Include Such Bonus Payment3/Nhen Calculating its Non-exempt Employees’
Reqgular Rates & Pay

30. Plaintiffs and the putative Collective and Class are/veenployed by Deferaht
within the last three years.

31.  Throughoutthaer employmentwith Defendant Plaintiffs were at all times non-
exemptemployeesAs such, Plainti§ wereeligible for and at times worked overtime.

32. Plaintiffs and Defendant’s noaxemptemployees were eligible for and at times
received nondiscretionalponuscompensgon. Defendant, however, misclassified certain bonus
payments as discretionary and failed to incorposatéh bonus paymentsto Plaintiffs and all
other nonexemptemployees’ regular rates of pay for purposesoofiputingoverime pay

33. The FLSA requires employers to compensate @amptmployees with overtime
pay “at a rate not less than one and-bak times” the employee’s regular rate for hours worked
in excess of 40 in a week. 29 U.S.C. § 207(a).

34. Underthe FLSA, the “regular ratedt which an employee must be paid is defined
very broadly “to include all remuneration for employment paid to, or on behalf of, the employee
[unless specifically excluded].” 29 U.S.C. § 207(e).

35. 29 C.F.R. 8§8778.211(c) states, in pertinent part,

Bonuses Wich areannounced to employees to induce them to work more steadily

or more rapidly or morefficiently or to remain with the firm are regarded as part

of the regular rate of pay. Attendance bonuses, individual or group production

bonuses, bonuses for diteaand accuracy of work, bonuses contingent upon the

employee’s continuing in employment until the time the paynsetat be made ...
must be included in the regular rate of pay.

36. When paying a noexcludablebonusto an employeean employer mushclude

the bonus paymeint the employee’segular ratef payfor purposes of determining overtime pay
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29 U.S.C. § 207(e). Where a bonus includible in the regular rate is meant to cover only one
workweek, “[tjhe amount of the bonus is merely added to the other earnings of the employee ...
and the total divided by total hours worke@9 C.F.R. § 778.209(a). However, where the bonus
is meant to encompass more than one workweek,
the employer may disregard the bonus in computing the regular hourly rate until
such ime as the amount of the bonus can be ascertained. Until that is done he may
pay compensation for overtime at one and-lbak times the hourly rate paid by
the employee, exclusive of the bonus. When the amount of the bonus can be
ascertained, it must bgortioned back over the workweeks of the period during
which it may be said to have been earned. The employee must then receive an
additional amount of compensation for each workweek that he worked overtime
during the period equal to oimalf of the houry rate of pay allocable to the bonus

for that week multiplied by the number of statutory overtime hours worked during
the week.

37. In January 2018, Defendaminnounced to all U.S. employees in an internal
company memo that due to recent tax reform letgisiat would be givingover260,000full- and
parttime hourlyemployeedased in the U.S.across all of Defendant’s facilities, including stores,
customer support centers, contact centers and distribution cemteyaetime bonus of up to
$1,000basd on length of service&see https://www.cnbc.com/2018/01/31/Iodgegive-some
employeedonusesxpandsenefitsdueto-tax-reform.html(last visited on January 17, 2020)

On February 1, 2018, Defendant publicly announced the plaboeds paymentvia a press
releaseSeehttps://newsroom.lowes.com/nevedeases/lowesxpandsbenefitsannouncesash
bonus/(last visited on January 17, 2020).

38.  The bonus payoutswhich were paid ofrebruaryl6, 2018 to hourlyemployees
working in Defendant’s retail storedistribution centers, and customer and contact support centers
- were to be determined on a sliding scale based on a worker’s length of service, broken down as

follows:
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X Less than 2 years: Fttime employees = $150; Pdithe employees = $75

X 2 to 4 yearsFull-time employees = $200; Pditre employees = $100

X 5to 9 years: Fultime employees = $300; Pditre employees = $150

x 10 to 14 years: Fulime employees = $500; Pditre employees = $250

x 15 to 19 years: Fulime employees = $750; Pditre emploges = $375

x 20+ years: Fultime employees = $1,000; Pdirne employees = $500
https://www.cnbc.com/2018/02/01/lowssnuseshereswhatemployeesvill-receive.html (last
visited on January 17, 2020).

39. Rather than pay overtime to Plaingifand all other nonexemptemployees in
connection with the February 2018 bonus paynieatendant misclassified the bonus paynaent
discretionary anéxcluded these sunfiom the “regular rate” calculation

40. 29 C.F.R. § 778.211(b) states, in pertinent part,

In order for a bonus to qualify for exclusion as a discretionary bonus under section

7(e)(3)(a) the employer must retain discretion both as to the fact of payment and as

to the amount until a time quite close to the end of the period for which the bonus
is paid. The sum, if any, to be paid as a bonus is determined by the employer without
prior promise or agreement. The employee has no contract right, express or implied,
to any amount. If the employer promises in advance to pay a bonus, he has
abandoned his discretion wih regard to it. Thus, if an employer announces to

his employeesn January that he intends to pay them a bonus in June, he has thereby

abandoned his discretion regarding the fact of payment by promising a bonus to his
employees. Such a bonus would not be excluded from the regular rate under section

7(€)(3)(a).
Id. (emphasis supplied)

41. The February 2018 bonus paymshould, in fact, have been included in Plaistiff
and Defendant’s other n@xemptemployees’ regular rates of pay for purposes of computing

overtime compensation.

42.  First,Defendant abandoned any discretiorarédgng the fact of the bonus payment
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by issuing an internal memo promising the bonus to its employees and publicly announcing the
bonus and the formula in which the bonus was to be detedn See
https://www.marketwatch.com/story/lowasetime-1000bonusis-opento-full-time-workers
with-20plusyearsof-service201802-02 (last visited on January 17, 2020).¢Wwe’s Corp. has
announced its own bonus program following the tax overhaigring from $75 dollars to part

time workers with less than two years of service to $1,000 taifiodl workers vith 20plus years

of service.”).

43.  The fact that the amount and/or distribution of a bonus payment is variable among
employee®r that the emplages danot have an enforceable “right” to a particular bonus payment
is not controlling. Rathefthe crux of the question whether a bonus falls within the § 207(e)(3)
exception is whether it has been promised to the employee, even if that promise is attended by
certain conditions and the employee understands that a bonus might not bé&pairhfez v.
McNeil Techs., In¢.1:06CV204, 2007 WL 1097884} *4 (E.D. Va. Apr. 11, 2007) (emphasis
supplied).

44.  Here, theFebruary 201®&onus payment waaxplicitly promised byDefendant to
its employeesthus,the bonus paymemhust be included in the regular rate. 28eU.S.C. 8
778.211 (any bonus paid pursuant to any prior promise must be included in the regular rate); Brown
v. Nipper Auto Parts and Supplies, Inc., CIV.A. 7:08CV00521, 2009 WL 1437836, at *7 (W.D.
Va. May 21, 2009) (A] bonus is no longer discretionary, and is included in the calculation of
theregularrate of pay when the employpromisesn advance to pay a bonus, even if that promise
is attended by certain conditions.”) (citations and quotations omitted).

45.  Additionally, the evidence confirms that the bonus payment pvamised to

Defendant’'semployees as an inducement to achieve certain goals beneficial to Defendant as
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employer. As explained by Robert A. Niblock, Defendant’s chairman, president and CEO, the
bonus announcement “is another example of how we will continue to invest in our employee[s]
and customer experience....” See https://newsroom.lowes.comkleasedbwesexpands
benefitsannouncesashbonus/(last visited on January 17, 202B)deed, he fact that Defendant
announced the bonus payment in a press release accompanied by statements fronhéstG&O
cash bonus was an “invest[mgimt our employees”, see.idunderscores the fact that it became
part of Defendant’s employment policy to publiggomise the bonus payment to its employees
as a means of “induc[ing] them ... to remain with the firm,” which the Department of Labor says
mug be “regarded as part of the regular rate of pay.” 29 C.F.R. § 778.211(c).

46.  Furthermore, the February 2018 bomeymentfunctions like a retention or
“longevity” bonus because even though the besarsiing work eneld prior to the bonus payment
the emploge hado remain employed with Defendaatreceive théonus. Such bonuses mbst
included in the regular rate of pay. See 29 C.F.R. § 778.211(c) (noting that bonuses like longevity
bonuses or “bonuses contingent upon the employee’s continuing in enaplioyntil the payment
is to be made” must be indad in the regular rate of pay); Opinion Letter Fair Labor Standards
Act (FLSA), 1986 WL 383427, at *2 [\W]here an employee must be on the payroll in order to
receive a future bonus payment, the payment would be regarded as remuneration for employment
which would be included in the regular rate under the Act.”).

47.  Critically, the formula governing the distribution of the bonus payment reveals that
longevity was thecritical component of Defendant’'s chosen tilgition plan. See
https://www.cnbc.com/2018/02/01/lowesnuseshereswhatemployeeswill-receive.html (last
visited on January 17, 2020) (showing that trsdriiution of the bonus paymentis determined

on a sliding scale based on a worker’s length of service).

12
Case 5:20-cv-00010 Document 1 Filed 01/30/20 Page 12 of 41



48.  Longevity payments such as these do not fall within the literal terms of any of the
statutory exclusions i@9 U.S.C. 8§ 207(e). Hence, Defendant was required to include the bonus
payment in the regular rate of pagee29 C.F.R. § 778.200(c) (“[A]ll remuneration for
employment paid to employees which does not fall within one of these seven exclusionary clauses
must be added into the total compensation received by the employee before his regylaateourl
of pay is determined.’)Shepard v. @ of Waterlog 14-CV-2057LRR, 2015 WL 9165915, at
*13 (N.D. lowa Dec. 16, 2015) Cbngevity pay is includible in the regulaate.”); see also
Fitzpatrick v. Cuyahoga County:17 CV 1235, 2017 WL 5178266, at *4 (N.D. Ohio Nov. 8,
2017) conditionally ertifying a class of all present and former rexempt employees who at any
time during the last three yeamceived longevity payments and worked overtime during any
period in which said payment was earned).

49.  Finally, any argumerthy Defendanthat it retained discretion as to the fact of the
bonus payment is belied by the fact that the bonus wadgeath and every full and patime
hourly employee. See Sliwinski v. EZ Sweep Corp.,&0158-T-27MSS, 2008 WL 11385513,
at *4-5 (M.D. Fla. July 2, 2008)holding that defendant’s quarterly safety bonus was
nondiscretionary and includabile the regular rate where the defendant cited no evidence that it
retained discretion as to the fact of paybwrthat the safety bonus was not paid to any emp)oyee

50. To be sure, if Defendant had truly retained discretion as to the fact of the bonus
payment, at least some of Defendant’s over 260,000 full andip&hourly employees would
not have received a bonus payment. Skao v. Port City GroupNo. 1:04¢v-609, 2005 WL
3019779, at *34 (W.D. Mich. Nov. 10, 2005(noting that an employer is not free to “explicitly
reserve to himself unfettered discretion and then send his employees a mixed message by failing

to ever meaningfully exercise that discretion byhhiilding a bonus”). Rather, pursuant to

13
Case 5:20-cv-00010 Document 1 Filed 01/30/20 Page 13 of 41



Defendants press release and internal memo annourtbidponus payment, as well as the fact
that the bonus was paid to each of Defendant’s over 260,000 full artthpaiiourly employees
the bonus was promised advanceand was nondiscretionarynder these circumstanceabge
bonus payment does not qualify for the statutory exclusion.

51. Even when considered in a light most favorable to Defendant, the evidence
establishesat besthat Defendant had discretion whetb@ pay the bonus to its employedsone
point in time.Defendant made the decision to pay the bonus tofalt more than 260,000 full
and parttime hourlyemployees as part of their wages and communicated that decision to them. In
doing so, Defendarbst the requisite discretion to properly classify it as a bonus excluded from
theregularrate.See29 C.F.R. § 778.211(b) (“If the employer promigeadvanceo pay a bonus,
he has abandoned his discretion with regard to it.”).

52.  Taking into account théederal regulations and case law, as well as the baseline
rule that exceptionare to be construetarrowly against the employer, theebruary 2018 bonus
paymentwasrequired to bencluded in the regularatesof pay of Plaintifs and all other non-
exemptemployeesvho received the bonus payment

53. By improperly treating the February 2018 bonus paynasntliscretionary and
failing to include the bonus paymentits nonexemptemployees’ regular rates of pay, Defendant
deprived its employees of atene pay for each overtime hour worked during the workweeks
covering the bonus period.

54. By way of illustration, on February 16, 2018, Plaist®hookand Tirado received
a bawus payment denoted on theijpay stubsas a‘Discretionary Bonus™ in anamountequal to
$156.00and 206.00, respectivel¥xhibit F, Plaintiff Shook’s February 16, 201&ay stub

Exhibit G, Plaintiff Tirado’s February 16, 2018 pay stiursuant to its uniform policy and
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practice of misclassifying the February 2018 bonus payaedtscretionary, Defendant failed to
includethe bonus payment in Plaintiff Shookiad Tirado’s regular rate calculation in the weeks
covered by the bonus peridd. ConsequentlyDefendant underpaid PlainsfShookand Tirado
for the overtime work that thgyerformed during the workweeks which theyearned the bonus.

55.  Plaintiffs Alminiana, McPhee, andflug, and the putative Collective and Class
similarly received a February 16, 2018 “Discretionary Bonus” payiiehtwas not included in
their regular rates of pay and were thus underpaid for their overtime work in thensaimeras
Plaintiffs Shook and Tirado.

56.  Courts interpret wage laws “liberally to apply to the furthest reaches consistent with
congressional diion” because “broad coverage is essential to accomplish the goal of outlawing
from interstate commerce goods produced under conditions that fall below minimum standards of
decency."Tony & Susan Alamo Found. V. Secretary of Labor, 471 U.S. 290, 296 (1985). Broad
coverage and narrow exclusions bolster the specific purpose behind overtime requirements:
“compensating the employees for the burden of a long workweek” and avbidaevil of ...
underpay.” Walling v. YoungermaReynolds Hardwood Co0.325 U.S. 419, 424 (1945);
Barrentine v. ArkansaBest Freight System, Inel50 U.S. 728, 739 (1981)

57.  Confirming the broad application and protections of the wage laws and regulations,
the Ninth Circuit recently explained that in order to “effectuate the [overtitagjtsry purposes
... [courts] must look not to the contract nomenclature but to all payments, wages, piece work
rates,bonuses or things of value..” Brunozzi v. Cable Commc’ns, Inc., 851 F. 3d 990, 3®5-

(9th Cir. 2017)internal citations omittedemphasis supplied)
58.  Moreover, it has long been recognized that longevity bonuses such as the bonus

paymentat issue here must be included in the calculation of an employee’s regular rate of pay. See
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29 C.F.R. §778.211.Nevertheless, Defendant treate@ thonus paymerds discretionary and
failed to apportion the bonus payméaick over the workeeks in which the bonus payment was
earned, lius depriving Plaintif and other nomxemptemployees of overtime pay.

59.  Where, as here, a lump sum bonus does tiowviihin one of the eight statutory
exceptions set forth in 29 U.S.C287(e), the Code of Federal Regulations requires employers
like Defendant to go back and factor the bonus back into the regular rate of pay already paid to the
employee over the prianonths. 29 C.F.R. § 778.209.

60. Under this method, an employer must first allocate the bonus to the applicable
period during which it was earned and then recompute overtime as a result of the bonus:payment
[Once] the amount of the bonus can be ascertained, it must be apportioned back
over the workweeks of the period during which it may be said to have been.earned
The employee must then receive an additional amount of compensation for each

workweek that he worked overtime during the period equal téhatief the hourly

rate of pay allocable to the bonus for that week multiplied by the number of
statutory hours worked during the week.

61. In other words, in addition to paying the bonus, the employer must make
reconciliation payment to account for the amdhil overtime owed as a result of tinereased
regular rate stemming from the bonus. See id. As explained further in Section 32c03(b) of the
Department of Labor Field Operations Handbook, Modernization Revision 729, published
11/17/16, this apportioning occurs “so that the employee will receive an additional amount of
compensation for each week in which he/she worked overtime during the period [over which the
bonus may be said to have been earfied]

62. Again, the federal and state legislatures define “regular rate” very broadly “to
include all remuneration for employment paid to, or on behalf of, the employee, [unless

specifically excluded].” Se29 U.S.C. § 207(e) (emphasis supplied). Unless the reratioeffalls
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within a limited statutory exception, it “must be added into the total compensation received by the
employee before his regular hourly rate of pay is determined [for purposes of determining overtime
compensation due].” 29 C.F.R. § 778.200(&)l(femuneration for employment paid to employees
which does not fall within one of [] seven exclusionary clauses must be added into the total
compensation received by the employee before his regular hourly rate of pay is determined”).

63. “FLSA exemptions [tanclusion in the regular rate] are to be narrowbnstrued
against ... employéetsKlem v. Cty. of Santa Clara, Cal., 208 F.3d 1085, 1089 (9th Cir. 2000)
(emphasis supplied), arithe employerbears the burden of establishing that a payment is exempt
from the regular raté.Slaaen v. Senior Lifestyle Corp., €8~-1562JPS, 2019 WL 1543973, at
*3 (E.D. Wis. Apr. 9, 2019) (citation omitted) (emphasis supplie@ihe presumption is that
monies paid to employees are included in calculating regular ratey.bfGeanzalez v. McNeil
Techs., Inc., 2007 WL 1097887, at *2 (citing 29 U.S.C. 8§ 2){t®) regular rate of pay “shall be
deemed to include alemuneration for empienent paid to ... the employedeémphasis supplied).

64. As a result of Defendant’s misclassation of the February 2018 bonus payment
as discretionargnd its failure to include thieonus paymenivhen determining its noaxempt
employees’ regular rates of pay for purposes of overtime, Plaiatiff all other nonexempt
employees who worked overtime and received the bonus paywasenhot adequately paid for all
of the overtime they worked.

65. Defendant was at all times aware of the requirement to include nondiscretionary
bonus payment&hen calculatingts non-exemptemployees’ regular rates of pay for purposes of
determining overtime pay and that certain bonuses, such as longewéemtion bonuses and
other preannounced bonuses, are not discretionary under applicable law.

66. Due to Defendant’s conduct as described abde@titfs and all other noexempt
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employees who earned the February 2018 bonus payandnmivho worked overtime were not
properly paid their overtime wages, in violation of the FLSA.

B. Defendant Failed b Include Paid “Volunteer” Time When Computing its Non-
Exempt Employees’Total Number of Hours Worked in any Given Workweek

67. In 2016, Defendant introduced Give Back Tirreenew program that provides full
time employees with up to eight hours of paid time annually to volunteer with nonprofit
organizations.In the program’s firstyear, Lowe’s employees contributed more than 60,000
volunteer hours to strengthen their local community.” Exhibitlidywe’s Companies, Inc. 2016
Annual Report at p. 3.

68. Defendantpromised to pay (and did pay) PlaintBhookand othemonexempt
employees their base hourly rates of payefach hour of Give Backife that they workedseg
e.g.,Plaintiff Shook’'sAugust 17, 201®ay stub at Exhibit ] showing that she worked eididurs
of Give Back Timeand was paid for such time at her regular hourly wag@2df0635.

69. Defendanthoweverdoes not include Give Back Time when computing the total
number of hours worked in any given workwesée id, depriving PlaintiffShookand other non-
exemptemployees of overtime pay during workeks wherethey worked Give Back Time and
where theitotal hours worked (including Give Back TinejceededO hours.

70.  For example, if a noexempt employee works 35 regular hours plus eight hours of
Give Back Time in any given workweek, Defendantgidne employee for 43 hours of work at
the employee’s ragar rate of payut doesnot pay the employee any overtime wages. This is
because Defendant inexplicably excludes Give Back Time from the total number of hours worked
in the workweek.

71.  Essentially Defendant treats Give Back Time as paid time off (P& excludes

such time when computing total hours worked in any given workweek, irrespective of the fact that
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there is no authority permitting an employee to exclude paid “volunteer” time from total hour
worked.

72. In fact, the FLSA makes clear that an individual is not a “volunteten (s)he
renders services in contemplation of compensageeOpinion Letter Fair Labor Standards Act
(FLSA), 2018 WL 4562932, at *1. Under those circumstances, the individual is an “employee” as
defined under the FLSA and is thus entitled to the FLSA’s protections, including overtime pay.

73. “Congress created an exemption to the FLSA’s coverage applicable in the public
employment context” when “an individual is a ‘volunte@stead of an ‘employee.” Purdham v.
Fairfax Cnty. Sch. Bd., 637 F.3d 421, 427 (4th Cir. 2011). Morefsglyi, the FLSA excludes
from

[tlhe term “employee” ... any individual who volunteers to perform services for a public

Zggﬂg) \;¥h_ich is a State, alpioal subdivision of a State, or an interstate government

(i) the individual receives no compensation or is paid expenses, reasonable benefits,
or a nominal fee to perform the services for which the individual volunteered; and

(ii) such serces are not the same type of services which the individual is employed
to perform for such public agency.

29 U.S.C. § 203(e)(4)(A).

74.  The FLSA also excludes from the “term ‘employee’ ... individuals who volunteer
their services solely for humanitarian purposes to privatepnofit-food banks and who receive
from the food banks grocesg 29 U.S.C. § 203(e)(5).

75.  Neither of these exemption29 U.S.C. § 203(e)(4)(A)r (e)(5)—removePlaintiff
Shookand othemon-exempt employeefom the definition of employee because the alleged
volunteer arrangement was not to volunteer services for a public agency or to a privattefihon-
food bank. And, even if PlaintifShookand Defendant’'s other na@xemptemployeeswere
“volunteering” at a public agency or aiyate nonprofit food bank, they would not qualify as
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volunteers under the facts of this case upon a review of the totality of the circumstances and the
objective facts surrounding the services they performed.

76. “The FLSA does not itself define ‘volunteer,” but pursuant to a Department of
Labor regulation promulgated under the FLSA, a ‘volunteer’ is an ‘individual who performs hours
of service for a public agency for civic, charitable, or humanitarian reasons, without promise,
expectation or receipt of compnsation for services rendered” Purdham v. Fairfax Cnty. Sch.

Bd, 637 F.3d at 42{quoting29 C.F.R. 8§ 553.101(ajgmphasisupplied; see also Cleveland v.
City of EImendorf, Tex., 388 F.3d 522, 527 (5th Cir. 2004) (noting that the regulatoryaeiti
volunteer “should be interpreted in the light of the Supreme Court’s definitioolafiteeras ‘an
individual who, without promise or expectation of compensatigrbut solely for his personal
purpose or pleasurgjorkedin activitiescarried on by dter persons either for their pleasure or
profit.””) (quoting Tony & Susan Alamo Found. v. Sec’y of Labbfl U.S. 290, 295 (1985)
(emphasis supplied))

77. Volunteer status is not lost merely because individuals are “paid expenses,
reasonable benefits, a nominal fee, or any combination thereof, for their seP4c€.F.R. §
553.106(a). But individuals do not qualify for volunteer status unless they offer their services
“freely and without pressure or coercion, direct or implied, from an emplog2ér.C.ER. §
553.101(c).

78.  Plaintiff Shookand Defendans other norexemptemployees whavorked Give
Back Time do not meet the definition of a volunteer ungd@rC.F.R. § 553.101(decause they
did not perform the services rendered without expectation or receipt of compensation. To the
contrary, they fully expected to be compensated at their hourly rates and, in fact, received such

compensationSee Biziko v. Van Horn&:16-CV-0111BP, 2019 WL 3928575, at *15 (N.D. Tex.
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Aug. 20, 2019) (holding that the plaintiff was not a volunteer where she expected td (enplai
was paid) her regular hourly wafp services renderg¢dBrown v. New York City Dept. of Educ.,
755 F.3d 154, 165 (2d Cir. 2014)T{ie regulatory definition of a public agency volunteer

precludes the ‘promise, expectation, or receipt of compensation for services rendered.”) (citation
omitted);Marleau v. Lawmen’s and Shoote&upply, Inc., 084187CIV, 2009 WL 10668544,

at *4 (S.D. Fla. May 15, 2009) A’ volunteer works without promise or expectation of
compensation but rather solely for personal reasons. ... In ascertaining bona fide volunteer work
activity, the critical fact is the expectation of payment.”) (citations omitted).

79.  Under the facts at han@jve Back Timewvould not have existed but forethourly
compensatiorprovided to PlaintiffShookand other norexemptemployees Labelingthem as
“volunteers”does not affect the FLSA analyseeMendel v. City of Gibraltar727 F.3d 565,

571 (6th Cir. 2013) (Notably, the Supreme Court has held thatse who ‘work in contemplation

of compensation’ are ‘employees’ within the meaning of the FLSA, even though they may view
themselves as ‘volunteers.'(gitation omitted) Cleveland v. City of EImendorf, Te288 F.3d at

527 (*[T]he law requires moreénain simply labeling workers as volunteers to qualify for volunteer
status under the FLSA.(citations and quotationemitted); Purdham v. Fairfax Cnty. Sch. Bd.,

637 F.3d at 430 (holding that “neither the parties’ descriptive terms nor the definitieolohteer

under state law controls the determination of whether an individual is appropriately deemed a
volunteerunder the FLSA").

80.  While the FLSA definitions are not governed by the common law\&dkng v.
Portland Terminal Co., 330 U.S. 148, 150-(1947), PlaintiffShook and Defendant’s other non

exemptemployees who worked Give Back Time dot qualify as volunteers even under the

common law. SeRestatement of Employment Law: Volunteers Are Not Employees § 102 (Am.
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Law Inst. 2019) (“An individual is a volunteer and not an employee if the individual renders
uncoerced services to a principal without beirfgred a material inducement.”). Plaint8hook

and Defendan$ other norexemptemployeesvho worked Give Backimewere certainly offered

a material inducementi.e., their hourly rates of payto “volunteer” with nonprofit
organizations.

81. Plaintiff Shookand Defendant’s other neaxemptemployees who worked Give
Back Timefully expected to be compensated for sucketaintheir hourly rate of payand, in fact,
received such compensatid®ee, e.g.Plaintiff Shook’s August 17, 2018ay stub at Exhibit |
Therefore, PlaintiffShookandDefendant’s othenon-exemptemployeesvho worked Give Back
Timewere not “volunteers” but were instead employegkin the meaning of the FLSA and were
thus entitled to the FLSA’s protections, including overtime pay.

82.  As aresult of Defendant’s failure to include Give Back Time when calculating total
hours worked in any given workweek, Plaint®hook and Defendant’s other noaxempt
employees whoworked Give Back Time and whogetal hours worked in that workweek
(including Give Back Time) exceeded 40 hours, were not adequately paid for all of the overtime
they workel.

83. Defendant was at all times aware of the requirement to include all hours worked,
including paid “volunteer” time, when computing total hours worked in any given workweek and
that all hours worked beyond 40 hours in any given workweek must be paid at a rate not less than
one and ondalf times the employee’s regular hourly rate of,pagluding nondisketionary
incentive pay where applicable. See 29 U.S.C. § 207(a)(1) and (e).

84. Due to Defendant’s conduas described above, PlaintBhookand Defendant’s

othernon-exempt employees wheorked Give Back Time and whose total hours worked in that
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workweek (including Give Back Time) exceeded 40 howese not properly paid their overtime
wages, in violation of the FLSA.

FLSA COLLECTIVE ACTION ALLEGATIONS

85.  Plaintiffsbring this action pursuant to 29 U.S.C. § 216(b) of the FLSA ondieir
behalf and on behalf ahe following classes

All current and former nonexemptemployeesvho worked in Defendant’s retail

stores, distribution centers, or customer and contact support centers and who

receiveda bonus payment ofrebruary 16,2018and worked overtime during at
least one workweek preceding the bonus paymant

All current and former non-exempt employeesho worked in Defendant’s retail
stores, distribution centers, or customer and contact support centers and who
worked Give BackTime during at least one workweek frodanuary 3Q 2017
through the date of judgmenand worked moreghan 40 hours (including Give
Back Time) during said workweek.

(the proposed classes are collectively referred to herein as the “FLSA Collective”). Blaintiff
reserve the right to amend these defingidmecessary.

86. Defendant idiable under the FLSA for, inter aljdailing to properly compensate
Plaintiffs and other similarly situateemployees

87.  Excluded from the FLSA Collective are Defendaettecutives and administrative
and professional employees, including computer peaf@als and outside salespersons.

88.  Consistent with Defendantfslicy andpattern or practice, Plaintfand the FLSA
Collective were not paidll of theovertime compensation due to them when they worked beyond
40 hours in a workweek.

89. As part of itsreguar business practices, Defendamtentionally, willfully and
repeatedly engaged in a pattern, practice and/or policy of violatingLt8é& with respect to
Plaintiffs and the FLSA Collective. This policy and pattern or practice includes, but is notlimite

to:
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a. Willfully failing to incorporate nondiscretionary incentive pay into its non-
exemptemployees’ regular rates of pay for purposes of computing overtime
pay, and

b. Willfully failing to include Give Back Time when computing its non-
exemptemployees’ tal number of hours worked in any given workweek

90. Defendant isaware or should have been ae that federal law required b
incorporate nondiscretionary incentive pay intois-exemptemployees’ regular rates of pay for
purposes of computing overtime pagd that Give Back Timshould have been included when
computing its norexemptemployee'stotal number of hours worked in any giveorkweek

91. Deferdant’sunlawful conduct has been widespread, repeated and consistent.

92. A collective action under the FLSA is appropriate because the employees described
above are ‘isnilarly situated” to Plaintif6 under 29 U.S.C. § 216(b). The empeg on behalf of
whom Plaintifs bring this collective action are similarly situated because (a) rba&yved a
nondiscretionary bonus payment in February 281@ worked overtimegb) Defendant failed to
properly calculate their “regular rate of pay” and to pay their overtime accorginpRQefendant
failed toincludeGive Back Tme when computing their total number of hours workeahy given
workweekand failed to pay overtime for those “volunteer” hours;tii@y were or are subject to
the same or similar unlawful @ctices, policy, or plan; and)(¢éheir daims are based upon the
same factual and legal theories.

93. The employment relationships between Defendamd every proposed FLSA
Collective membeare the same. The key issug¢se amount of uncompensated overtinge not
vary substantially among the proposed FLSA Collective members.

94. Many similarly situated current and former nexemptemployeeshave been
underpaid in violation of the FLSA and would benefit from the issuance of asuqetvised

notice of this lawsuit and the opportunity to join it.
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95.  Courtsupervised notice of this lawsuit should be sent to the FLSA Collective
pursuant to 29 U.S.C. § 216(b).

96. Those similarly situated employees are known to Defendarg readily
identifiable, and can be located through Defendaetsrds.

97. Plaintiffs edimate the proposed FLSA Collective, including both current and
former employees overdhrelevant period, will include thousarafsvorkers The precise number
of FLSA Collective members should be readily available from a reviddef@ndant’spersonnel
and payroll records.

RULE 23 STATE LAW CLASS ACTION ALLEGATIONS

98. Plaintiffs bring this action pursuant to Fed R. Civ. P. 23(b)(2) and (b)(3) on behalf
of the following putative Classes (hereinafter collectively referred to as the “Rule 23 State L
Classes”):
The Massachusetts Class is defined as follows:

All current and former nonexempt employees who worked in Defendant’s retail
stores, distribution centers, or customer and contact support centers in
Massachusetts and who received a bonus paymen February 16, 2018 and
worked overtime during at least one workweek preceding the bonus payment.

The New York Class is defined as follows:

All current and former nonexempt employees who worked in Defendant’s retail
stores, distribution centers, owustomer and contact support centers in New York
and who received a bonus payment on February 16, 2018 and worked overtime
during at least one workweek preceding the bonus payment.

The Oregon Class is defined as follows:

All current and former nonexempt employees who worked in Defendant’s retail
stores, distribution centers, or customer and contact support centers in Oregon
and who received a bonus payment on February 16, 2018 and worked overtime
during at least one workweek preceding the bonus payment.

The Pennsylvania Classes are defined as follows:
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All current and former nonexempt employees who worked in Defendant’s retail
stores, distribution centers, or customer and contact support centers in
Pennsylvania and who received a bonus payment on Febyub6, 2018 and
worked overtime during at least one workweek preceding the bonus payueaht

All current and former nonexempt employees who worked in Defendant’s retail

stores, distribution centers, or customer and contact support centers in

Pennsylvaniaand who worked Give Back Time during at least one workweek

within the applicable statutory period and worked more than 40 hours (including

Give Back Time) during said workweek.

99. Excluded from the Rule 23 State Law Classes are Defendm@apt executives
and administrative and professional employees, including computer professionals and outside
salepersons.

100. Numerosity: The putative Class members from Massachusetts, NewOfedgn
and Pennsylvaniare so numerous that joinder of all ni®rs in the case would be impracticable.

101. Commonality/Predominanc&here is a weldefined community of interest among
Class members and common questions of tathand fact predominate in the action over any
guestionsaffecting individual members. These cmon legal and factual questiomglude, but

are not limited to, the following:

a. Whether Defendant misclassified certain bonus payments as discretionary;

b. Whether Defendant failed to include certain nondiscretionary bonus
payments when calculatinbd “regular rate of pay” of the Rule 23 State
Law Classmembers;

C. Whether Defendant underpaid the Rule 23 State Class members
because of its failure to include certain nondiscretionary bonus payments
when calculating the “regular rate of pay”;

d. Whether @fendant failed to include Give Back Time when calculating the
Rule 23 Pennsylvani@lass members’ overtime hours;

e. Whether Defendant underpaid the Rule 23 Pennsylalias members
because of its failure to include Give Back Time when calculating overtime
hours;

f. Whether Give Back Time was required to be included when calculating the
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Rule 23 Pennsylvani@lass members’ overtime hours;

g. Whether the Rule 23 Pennsylvanidass members were “employees”
within the meaning of the Pennsylvanléage Acts when workim Give
Back Time;

h. Whether Defendant engaged in a policy or practice of failing to pay each

Rule 23 State LawClass member the correct amount of overtime
compensation for each overtime hour wakkand

I. Whether Defendant should be required to payRuke 23State LawClass
memberscompensatory damages, attorneys’ fees, penalties, costs, and
interest for violating th&tate LawwWage Acts

102. Typicality: Plaintiffs’ claims are typical of claims of the Rule 23 State Law Classes
they seek to represent in that Ptdfa and all other members suffered damages as a direct and
proximate result of Defendantommon and systemic payroll policies and practitesach
respective state, Plaint#ffclaims arise from Defendangémilar policies, practices, and course of
conduct as all other Class members’ claims and Plaintiffs’ legal theories are based on the same or
similar facts.

103. Adequacy@Plaintiffs will fully and adequately protect the interests of the Rule 23
State Law Classes and have retained national counsel who are qualified and experienced in the
prosecution of nationwide wage and hour class actions. Neither Plaintiffs nor their counsel have
interests that are contrary to, or conflicting with, the interests of the Rule 23 State Law Classes.

104. Superiority: A class ation is superior to other available methods for the fair and
efficient adjudication of the controverdecauseinter alia, it is economically infeasible for the
Rule 23 State Law Class members to prosecute individual actions of their own given thelyelati
small amount of damages at stake for each individual along with the fear of reprisal by their
employer. Prosecution of this case as a Rule 23 Class action will also eliminate the possibility of
duplicative lawsuits being filed in state and federalktsothroughout the nation.

105. This case will be manageable as a Rule 23 Class action. Plaintiffs and their counsel
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know of no unusual diffictiles in this case and Defenddwatsadvanced, networked computer and
payroll systems that will allow the class, veagnd damages issues in this case to be resolved with
relative ease.

106. Because the elements of Rule 23(b)(3) are satisfied in this case;estéssation
is appropriate. Shady Grove Orthopedic Assoc., P.A. v. Allstate Ins. Co., 559 U.S. 393; 130 S. Ct.
1431, 1437 (2010) (“[b]y its terms [Rule 23] creates a categorical rule entitling a plaintiff whose
suit meets the specified criteria to pursue his claim as a class action”).

107. Because Defendaatted and refused to act on grounds that apply generally to the
Rule 23 State Law Classes and declaratory relief is appropriate in this case with respect to the Rule
23 State Law Classes as a whole, class certification pursuant to Rule 23(b)(2) is also appropriate.

RULE 23 NATIONWIDE CLASS ACTION ALLEGATIONS

108. Plaintiffs bringthis action pursuant to Fed. R. Civ. P. 23(b)(2) and (loy{3)ehalf
of the following putative Classes (hereinafter collectively referred to as the “Rule 23 Nationwide
Classes”):

All current and former nonexempt employees who worked in Defendant’s retail
stores, distribution centers, or customer and contact support centers and who
received a bonus payment on February 16, 2018 and worked overtime during at
least one workweek precedj the bonus paymenand

All current and former nonexempt employees who worked in Defendant’s retail

stores, distribution centers, or customer and contact support centers and who

worked Give Back Time during at least one workweek within the applicable

statutory period and worked more than 40 hours (including Give Back Time)

during said workweek.

109. Excluded from the Rule 23 Nationwide Classes are Defendant’s exempt executives
and administrative and professional employees, including computer professicthalsitaide
salepersons.

110. NumerosityThe putative Rule 23 Nationwid&lass members are so numerous that
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joinder of all members in the case would be impracticable.
111. Commonality/Predominanc&here is a welblefined community of interest among
the Rule 23 N@onwide Class members and common questions of lavthand fact predominate
in the action over any questions affecting individual members. These common legal and factual
guestions include, but are not limited to, the following:

a. Whether Defendant misclafied certain bonus payments as discretionary;

b. Whether Defendant failed to include certain nondiscretionary bonus
payments when calculating the “regular rate of pay” of the Rule 23
Nationwide Class members;

C. Whether Defendant underpaid the Rule 23 Nationwidigss members
because of its failure to include certain nondiscretionary bonus payments
when calculating the “regular rate of pay”;

d. Whether Defendant failed to include Give Back Time when calculating the
Rule 23 Nationwide Class members’ overtime hpurs

e. Whether Defendant underpaid the Rule 23 Nationwide Class members
because of its failure to include Give Back Time when calculating overtime
hours

f. Whether Give Back Time was required to be included when calculating the

Rule 23 Nationwide Class members’ dirme hours

g. Whether the Rule 23 Nationwide Class members wamgtoyeeswithin
the meaning of applicable law when working Give Back Time;

h. Whether Defendant engaged in a policy or practice of failing to pay each
Rule 23 Nationwide Class member the corractount of overtime
compensation for each overtime hour watke

I. Whether Defendant was unjustly enriched due to its failure to pay all
overtime wages due and owing to the Rule 23 Nationwide Class members;

112. Typicality: Plaintiffs' claims are typical of the @ms of the Rule 23 Nationwide
Classes thegeek to represent in that Plairdiéind all other Rule 2BlationwideClass members
suffered damages as a direct and proximate result of Defendant’'s common and systemic payroll

policies and practices. Plainsffclaims arise from Defendant’s similar policies, practices, and
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course of conduct as all other Rule R&tionwideClass members’ claims and the legal theories
are based on the same or similar facts.

113. Adequacy@Plaintiffs will fully and adequately protect ¢hinterests of the Rule 23
NationwideClasses and havetained national counsel who are qualified and experienced in the
prosecution of nationwide wage and hour class actions. Neither Plaintiffs nor their counsel have
interests that are contrary to, onélacting with, the interests of thRule 23 Nationwidé€lasses.

114. Superiority: A class action is superior to other available methods for the fair and
efficient adjudication of the controversy because, inter, &lis economically infeasible for the
Rule 2 Nationwide Class members to prosecute individual actions of their own given the
relatively small amount of damages at stake for each individual along with the fear of reprisal by
their employer. Prosecution of this case as a Rule 23 Class actionovdliaifhate the possibility
of duplicative lawsuits being filed in state and federal courts throughout the nation.

115. This case will be manageable as a Rule 23 Class action. Psaamidftheicounsel
know of no unusual difficulties in this case and Defendant has advanced, networked computer and
payroll systems that will allow the class, wage, and damages issues in this case to be resolved with
relative ease.

116. Because the elements of Rule 23(b)(3) are satisfied in this case, class certification
is approprite. Shady Grove Orthopedic Assoc., P.A. v. Allstate Ins. Co., 559 U.S. 393; 130 S. Ct.
1431, 1437 (2010) (“[b]y its terms [Rule 23] creates a categorical rule entitling a plaintiff whose
suit meets the specified criteria to pursue his claim as a class™acti

117. Because Defendant acted and refused to act on grounds that apply generally to the
Rule 23 NationwideClasses and declaratory relief is appropriate in this case with respect to the

Rule 23 NationwideClasses as a whole, class certification pursuant to Rule 23(b)(2) is also
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appropriate.

COUNT |
(29 U.S.C. § 216(b) Collective Action)
VIOLATION OF FLSA, 29 U.S.C. § 201, et seq
FAILURE TO PAY OVERTIME WAGES

118. Plaintiffsre-allege and incorporatdl previous paragraphs herein.

119. Atall times relevant to this action, Defendant wagaged in interstate commerce,
or in the production of goods for commerce, as defined by the FLSA.

120. At all times relevant to this actiprPlaintifts and the FLSA Collective were
“employees” of Defendamithin the meaning of 29 U.S.C. § 203(e)(1) of the FLSA.

121. Plaintiffsand the FLSA Collective, by virtue of their job dutiastivities actually
performedand the manner in which they were paid, are alleampt employees.

122. Plaintiffsand the FLSA Colleote either: (1) engaged in commerce; or (2) engaged
in the production of goods for commerce; or (3) were employed in an enterprise engaged in
commerce or in the production of goods for commerce.

123. At all times relevant to this actioDefendant'suffered orpermitted” Plaintifé and
the FLSA Collective to work and thus “employed” them within the meaning of 29 U.S.C. § 203(g)
of the FLSA.

124. The FLSA provides that no employer shall employ any of his employees for a
workweek longer than 40 hours unless such enggaogceives compensation for his employment
in excess of the hours above specified at a rate not less than one -dwadf tinees the regular rate
at which he is employed. 29 U.S.C. § 207(a)(2).

125. The “regular rate of pay” includes all remuneration for emplent paid to the
employee and includes, but is not limited to, hourly earnings, salary, piece work earnings,

commissions, nondiscretionary bonuses, and the value of meals and lodgi2§. 3&:C. §
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207(e)

126. During therelevant time period, Plaintgfand the FLSA Collectiveregularly
worked overtime.

127. During the relevant time period, Defendant failed to includertain
nondiscretionary bonysaymentavhen determining the “redar rate of pay” for Plaintiffandthe
FLSA Collective, as described in thi®@plaint.

128. During the relevant time period, Defendant failed to include all hours worked,
namely, Give Back Time, when computing the total hours worked for Plaiatitfsthe FLSA
Collective inany given workweek.

129. During the relevant time period, Defendant intentionally and willfully failed to pay
the proper amount of overtime wages due to Plagifidthe FLSA Collective, as described in
this Complaint.

130. In workweeks where Plaintsfand other FLSA Collective members worked 40
hours or more, all overtime hours worked should have been paid at the federally mandated rate of
one and ondalf times each employee’s regular hourly wage, including shift differentials and
nondiscretionary incentive pay where applicable. 29 U.S.C. § 207(a)(1) and (e).

131. In workweeks where Plaintgfand other FLSA Collective members worked Give
Back Time, such time should have been included when computing total hours worked in the
workweek

132. Plaintiffs and other FLSA Collective members working Give Back Time should
have been paid ah¢ federally mandated rate of one and bak-times each employee’s regular
hourly wage for all hours worked in excess of 40 hours in such workweeks.

133. Defendant’'d=LSA violations were knowing and willful. Defenddtew or could
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have detenined that the bawus payments discussed herein were nondiscretionary and were
required to be included when calculating Plaisti#ind the FLSA Collective’s regular rates of pay
for purposes of determining oviene pay. Moreover, Defendant could have easily accounted for
and included Give Back Time when computing total number of hours worked in any given
workweek but deliberately chose not to.

134. The FLSA, 29 U.S.C. § 216(b), provides that as a remedy for a violation of the Act,
an employee is entitled to his or her unpaid wages (including unpaid overtime), plus an additional
equal amount in liquidated damages (double damages), plus costs and reasonable attorneys’ fees.

COUNT 1l
RULE 23 MASSACHUSETTS CLASS ACTION

VIOLATIONS OF THE MASSACHUSETTS MINIMUM FAIR WAGES ACT, ALM GL
CH 151, 88 1, et sed*MASSACHUSETTS WAGE ACT")

135. Plaintiff McPhee realleges and incorporatedl previous paragraphs herein.

136. G.L.ch. 151, 8§ 1Aequires an employer to pay its nonexempt employees overtime
compasation at a rate not less than one andhaiktimes their regular rate of pay for all hours
they work in excess of 40 in any given week. The statute reads in material part, “[N]Jo employer in
the commonwealth shall employ any of his employees in an occupation, as defined in section two,
for a work week longer than forty hours, unless such employee receives compensation for his
employment in excess of forty hours at a rate not less than one and one half times the regular rate
at which he is employetlid.

137. “In addition, if a person is paid by an employer less than [the] overtime rate of
compensation [required [§y.L. ch. 151, § 1A]the person may institute and prosecute in his own
name and on his own behalf, or for himself and for others similarly situateigl action for
injunctive relief, for any damages incurred, and for the full amount of the overtime rate of

compensation less any amount actually paid to him by the employer. ... An employee so aggrieved
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who prevails in such an action shall be awardedl¢ damages, as liquidated damages, for lost
overtime compensation and shall also be awarded the costs of glatiditiand reasonable
attorneys’fees” G.L. ch. 151, § 1B.

138. At all times relevant to the action, Defendant was an employeered by the
overtime and wage mandates of the Massachifkile Actand the Rule 23 Massachuséltass
membersare employees entitled to the Massachu¥étige Act’s protections.

139. Defendanviolated theMassachusettd/age Actby failing to properly compensate
the Rule 23Massachusett€lass for their overtime hours as described in this Complaint.

140. Defendant'suniform policy and practice, as described above, wasl/is willful,
intentional, unreasonable, arbitrary, and in bad faith.

141. As a result, the Rul23 Massachusettlass has and will continue to sufferdasf
income and other damagésccordingly, the Rule 23 Massachusefigss is entitled to recover
unpaid wages owed, plus costs and attorneys’ fees, and other appropriate relief under the
MassachusttsWage Act at an amount to be proven at trial.

COUNT Il
RULE 23 NEW YORK CLASS ACTION

VIOLATIONS OF THE NEW YORK MINIMUM WAGE LAWS, 12 NYCRR 88 142 -1, et
seq, NEW YORK LABOR LAW, NY CLS LABOR 8§ 162 (“NEW YORK WAGE ACTS")

142. Plaintiffs Pflug and Tiradoe-allege and incorporatdl previous paragraphs herein.

143. Pursuant to authorization by the New York Minimum Wage Act, the New York
Department of Labor has promulgated a “Minimum Wage Order for Miscellaneous Industries and
Occupations,” 12 N.Y.C.R.R. 88 14&, seq, which requires, inter aliahat “An employer shall
pay an employee for overtime at a wagte of 1 %% times the employseegular rate...” 88§ 142-

2.2.

144. NY CLS Labor 8§ 663 allows an employee who has not been paid in accordance
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with the New York Mhimum Wage Act to bring a civil action to recover all unpaid amounts,
liquidated damages, interest, costs, and reasonable attorneys’ fees.

145. New York’s Wage Theft Prevention Act (and previously the Unpaid Wages
Prohibition Act), NY CLS Labor 88 191, et sggrovides that employees “shall be paid the wages
earned in accordance with the agreed terms of employment, but not less frequently than semi
monthly, on regular pay days designated in advance by the employer.” NY CLS Labor § 191(d).

146. NY CLS Labor 8§ 198 atiws an employee who has not been paid in accordance
with New York’s Wage Theft Prevention Act to bring a civil action to recover all unpaid amounts,
liquidated damages, interest, costs, and reasonable attorneys’ fees.

147. At all times relevant to the action,efzndant was an employeovered by the
overtime and wage mandates of the New York Wage Acts, and the Rule 23 New York Class
membersare employees entitled to the New York Wage Acts’ protectieeel2 NYCRR §142-

2.14.

148. The New York Wage Acts entitle employees to overtime compensation at a rate
equal to one and o#w®alf the amount of their regular rate of pay for all hours worked in excess of
40 hours per weeeel2 NYCRR §1422.2.

149. Defendanvwiolated the New York Wage Acts by failing to properly congzge the
Rule 23 New York Class for their overtime hours as described in this Complaint.

150. Defendant'suniform policy and practice, as described above, wasl/is willful,
intentional, unreasonable, arbitrary, and in bad faith.

151. As a result, the Rule 23 New YoClass has and will continue to suffer loss of
income and other damagég.cordingly, the Rule 23 New York Class is entitled to recover unpaid

wages owed, plus costs and attorneys’ fees, and other appropriate relief under the New York Wage

35
Case 5:20-cv-00010 Document 1 Filed 01/30/20 Page 35 of 41



Acts at an amaut to be proven at trial.

COUNT IV
RULE 23 OREGON CLASS ACTION
VIOLATIONS OF THE OREGON WAGE LAWS, OR. REV. STAT. 88 653.010, et seq.
OR. ADMIN. R. §8 8390200004, 839320-0030, 839020-0040, 839920-0041, 8399200043,
839-020-0050, 839020-0070 (“OREGON WAGE ACTS")

152. Plaintiff AlIminianare-alleges and incorporates all previous paragraphs herein.

153. At all times relevant to the action, Defendant was an employeered by the
overtime and wage mandates of the Oregon Wage Actfev. Stat. 88 635.010, et seqd Or.
Admin. R. §8 839200004, 839020-0030, 839920-0040, 839920-0041, 839020-0043, 839
0200050, 839920-:0070, and the Rule 23 Oregon Class are employees entitled to the Oregon Wage
Acts’ protections. See Or. Rev. Stat. § 653.010.

154. The OregonNVage Acts entitle employees to overtime compensation at a rate equal
to one and ondalf the amount of their regular rate of pay for all hours worked in excess of 40
hours per weekee Or. Rev. Stat. § 653.261; Or. Admin. R. 8§ @3%0030, 839020-0070.

155. Defendant violated the Oregon Wage Acts by failing to properly compensate the
Rule 23 Oregon Class for their overtime hours as described in this Complaint.

156. Defendant’'suniform policy and practice, as described above, was/is willful,
intentional, unreasonadl arbitrary, and in bad faith.

157. As aresult, the Rule 23 Oregon Class has and will continue to sufafloeome
and other damages. Accordingly, the Rule 23 Oregon Class is entitled to recover unpaid wages
owed, plus costs and attorneys’ fees, anéradippropriate relief under the Oregon Wage Acts at

an amount to be proven at trial.
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COUNT V
RULE 23 PENNSYLVANIA CLASS ACTION
VIOLATIONS OF THE PENNSYL VANIA MINIMUM WAGE ACT, 43 P.S. 88 333.101,
et seq. AND PENNSYLVANIA WAGE PAYMENT AND COLLECTION LAW, 43P.S. 88
333.101, et sed*PENNSYLVANIA WAGE ACTS")

158. Plaintiff Shook realleges and incorporatgall previous paragraphs herein.

159. The Pennsylvania Minimum Wage Act, 43 P.S. 88 333.101, etreqqires
employers to pay their employees minimum wages anddimde-half their regular rate of pay
for hours worked in excess of 40 per week. &€.S. § 333.104.

160. 43 P.S. § 333.113 provides that an employee who is not paid in accordance with
the Pennsylvania Minimum Wage Act may bring a civil action to recalVenpaid amounts, plus
costs and reasonable attorneys’ fees.

161. The Pennsylvania Wage Payment and Collection Law, 43 P.S. 88 260.1, et seq.
requires that “[e]very employer shall pay all wages, other than fringe benefits and wage
supplements, due to his employees on regular paydays designated in advance by the employer.”
43 P.S. § 260.3(a).

162. Under 43 P.S. 8§ 260.9a, an employee aggrieved by an employer’s violation of the
Pennsylvania Wage Payment and Collection Law may bring a civil action to recover afl unpai
amounts, plus liquidated damages, costs and reasonable attorneys’ fees. &P .&8sg 260.10.

163. At all times relevant to the action, Defendant was an employeered by the
overtime and wage mandates of the Pennsylvania Wage Acts, and the Rulegavaera Class
members wer@mployees entitlk to the Pennsylvania Wage Actgsotections.See43 P.S. §
333.1083.

164. Defendantiolated the Pennsylvania Wage Acts by failing to propesiypensate
the Rule 23 Pennsylvania Class$or thar overtime hours agdescribed in this Complaint.

165. Defendant’suniform policy and practice, as described above, was/is willful,
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intentional, unreasonable, arbitrary, and in bad faith.
166. As a result, the Rule 23 Pennsylvania G#adsaveand will continue to suffer loss
of income and other damages. Accordingly, the Rule 23 Pennsylvania€kssntitled to recover
unpaid wages owed, plus costs and attorneys’ fees, and other appropriate relief under the
Pennsylvania Wage Acts at an amount to be proven at trial.
COUNT VI

RULE 23 NATIONWIDE CLASS ACTION
UNJUST ENRICHMENT

167. Plaintiffs re-allege and incorporatdl previous paragraphs herein.

168. At all times relevant to this action, Defendant failed to include certain
nondiscretionary bonus compensation when calculating Plgingfid every other Rule 23
NationwideClass members’ “regular rate of pay” for purposes of overtime compensation and failed
to include Give Back Time when calculating the total number of hours worked in a workweek.

169. By not paying Plaintiff and every other Rule 28ationwide Class member the
proper amount owed to them for their overtime hours worked, Defendant was unjustly enriched.

170. Plaintiffsand the Rule 28lationwideClass members performed overtime work at
the request of and without objection by Defendant.

171. Defendant received and accepted the abeferenced overtime work from
Plaintiffs and every other Rule 23 Nationwid#ass member and enjoyed the benefits derived
therefrom.

172. Upon information and belief, Defendant used the monies owed to Paantidf
every dher Rule 23\ationwideClass member to finance its various business ventures or pay its
equity owners.

173. Defendant has been unjustly enriched by the retention of monies received pursuant

to the services Plaintgfand the Rule 28lationwideClasses performed for Defendant’s benefit,
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without having compensated Plairgifind the Rule 23ationwide Classes the full amount of
wages due and owing to them.

174. Plaintiffsand the Rule 2BlationwideClasses suffered detriment due to Defendant’s
failure to properly compensate them for the overtime work described herein, in that Plaintiff and
the Rule 23NationwideClasses were deprived of the ability to utilize that time, effort and their
resources in a manner that maximized their earnings.

175. As a direct and proximate result of Defendant’s actions, Plaiatifdl every other
Rule 23NationwideClass member suffered damages, including but not limited to, loss of wages.

PRAYER FOR RELIEF

WHEREFORE, Plainti§, on theirown behalf and on behalf of the putative FLSA

Collective, the Rule 23 State LaWassesand the Rule 23 Nationwide Classrequest judgment

as follows:

a. Certifying this case as a collective action in accordance with 29 U.S.C. § 216(b)
with respect to th&€LSA clains set forth herein (Count 1);

b. Certifying this action as a class action (for the Rule 23 Massachusetts Class)
pursuant to Rule 23(b)(2) and B)( with respect to Plaintiff McPhee’s
Massachusetts state law claims (Count Il);

C. Certifying this action as a class action (for the Rule 23 New York Class) pursuant
to Rule 23(b)(2) and (b)(3) with respect to Plaintiff Pflug’s and Tirabe'w York
state law claims (Count Ill);

d. Certifying this action as a class action (for the Rule 23 Oregon Class) pursuant to
Rule 23(b)(2) and (}§3) with respect to Plaintiff Alminiana’®regon state law
claims (Count IV);

e. Certifying this action as a class action (for the Rule 23 Pennsylvaniae§lass
pursuant to Rule 23(b)(2) and (b)(3) with respect to Plaigtifiok’sPennsylvania
state law claims (Count)y

f. Certifying this action as a class action (for the Rule 23 Nationwide &3jass

pursuant to Rule 23(b)(2) and (b)(3) with respect tanBtes’ unjust enrichment
claim (Count V),
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Ordering Defendantto disclose incomputer format, or in print if no computer
readable format is available, the names and addresses of all collective action Class
members and Rule 23 Class members, and pergiiaintifis to send notice of

this action to all those similarly situated mduals, including the publishing of
notice in a manner that is reasonably calculated to apprise the class members of
their rights by law to join and participate in this lawsuit;

Designating Plainti as the representative$ the FLSA collective actionlasses
and undersigned counsel as Class counsel for the same;

Designating PlaintifMcPheeas the representative of the Rule 23 Massachusetts
Class and undersigned counsel as Class counsel for the same;

Designating Plaintiffs Pflug and Tirads the repesentatives of the Rule 23 New
York Class and undersigned counsel as Class counsel for the same;

Designating Plaintiff Alminianas the representative of the Rule 23 Oregon Class
and undersigned counsel as Class counsel for the same;

Designating Plaintiff Shook as the representatives of the Rule 23 Pennsylvania
Classes and undersigned counsel as Class counsel for the same;

Designating Plaintif as the representativesthe Rule 23 Nationwid€lasgsand
undersigned counsel as Class counsel for thesam

DeclaringDefendantiolated the FLSA and the Department of Labor’s attendant
regulations as cited herein;

Declaring Defendant’siolations of the FLSA werwillful;

Declaring Defendant violated the state wage and hour laws/acts of the states of
Massachusetts, New York, Oregon and Pennsylvania, as cited herein;

Declaring Defendant’siolations of the state wage and hour laws/acts of the states
of Massachusetts, New York, Oregon and Pennsylyasacited herein, were
willful;

Declaringthat Defendant wasnjustly enrichedby failing to paythe proper amount
of overtime wages owed Plaintiffs and the Rule 23 Nationwide Classes

Granting judgment in favor of I&intiffs and against Defendamind awarding
Plaintiffs and the collective action Classthe Rule 23 State La®lasses, and the
Rule 23 Nationwide Class the full amount of damages and liquidated damages
available by law;

Awarding reasonable attorneys’ fees and costs incurred by Pkintiffing this
action as provided by statute;
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u. Awarding pre and posjudgment interest to Plaintgfon these damages; and

V. Awarding such other and further relief as this Court deems appropriate.

JURY DEMAND

Plaintiffs, individually and on behalf of all others similarly situated, by and throogh t
attorneys, hereby demand a trial by jury pursuant to Rule 38 of the Federal Rules of Civil Procedure

and the court rules and statutes made and provided with respect to theatitbed cause.

Dated: January 30, 2020 Respedully submitted

s/ James J. Mills

James J. Mills, NC Bar No. 36529
BURNS, DAY & PRESNELL, P.A.
2626 Glenwood Avenue, Suite 560
Raleigh, North Carolina 27608
Phone: (919) 782441
jmills@bdppa.com

Kevin J. Stoops (will pro hac vige
Jason J. Thompsdwill pro hac vicg
Rod M. Johnston (will pro hac vite
SOMMERS SCHWARTZ, P.C.
One Towne Square, 1Floor
Southfield, Michigan 48076
Phone: (248) 358300
kstoops@sommerspc.com
jthompson@sommerspc.com
rjohnston@sommerspc.com

Attorneys for Plaintiffsand the Putative
Class/Collective Action Members
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Lowe's Home Centers, LLC Pay Group: LHE-PA Business Unit:  STRBU
1605 Cuntis Bridge Road Pay Begin Date: 012772018 Advice #: 000000079754036
Wilkesboro, NC 28697 Pay End Date; 02/0972018 Advice Date: 02/16/2018
1-844-475-6937
TAX DATA: Federal PA State
Katie Moffett Employee ID: 002329253 Tax Status: Married
[ Dep 0643-Support Manager Front End Allowances: 3 o
Location: 1667 - Quakeriown, PA Addl. Percent:
Job Title: Suppont Manager Addl. Am ::m,
Pay Rate: $20.450000 Hourly = 5
HOURS AND EARNINGS TAXES
Current YTD ;
Ratc Hours Eamings  Hours Eamines | Description Current XID
Regular Hours 20.450000 80.00 1,636.00 303.15 6,199.42 | Fed Withholdng 88.12 326.69
Overtime Hours 30.678947 1.90 58.29 222 681.60 | Fed MED/EE 23.88 94.07
Sick Hours 20.450000 5.00 102,25 5.00 102.25 | Fed OASDI/EE 102.08 402.21
Discretionary Bonus 156.00 156,00 | PA Unempl EE 117 4.63
Holiday Fixed 0.00 8.00 163,60 | PA Withholdng 50.54 199.16
Holiday Hours 0.00 12.00 245.40 | PA RICHLAND LS Tax 2.00 8.00
Vacation Hours 0.00 8.00 163.60 | PA RICHLAND TWP 1647 64.88
Withholdng
TOTAL: 81.% 1,952.54 32537 7.711.87 284.26 1,099.64
BEFORE-TAX DEDUCTIONS AFTER-TAX DEDUCTIONS _ EMPLOYER PAID BENEFITS
. YTID | Description Current YTID | Descrintion XID
Dental 21.61 86,44 Dental 9.05 36.20
Medical 282,20 1,128.80 Medical 425,83 1,703.32
Vision 2.34 9.36
306.15 1,224.60 0.00 0.00
TOTAL GROSS FED TAXABLE GROSS TOTAL TAXES TOTAL DEDUCTIONS NET PAY
Current 1,952.54 1,646.39 284,26 306.15 1,362.13
YTD 7.711.87 6.487.27 1.099.64 1.224.60 5.387.63
NET PAY DISTRIBUTION
Advice #000000079754036 Checking LLE L LI LT T T 170.00
Checking sassssaeer|2) 1,192.13
TOTAL: 1,362.13
MESSAGE: Employees who have a filing status or withholding all hange need to submit a new 2018 Fed W4
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Lowe's Home Centers, LLC Pay Group: LHH-NJ,NY Business Unit:  STRBU
1605 Curtis Bridge Road Pay Begin Date: 01/27/2018 Advice#: 000000079817890
Wilkesboro, NC 28697 Pay End Date: 02/09/2018 Advice Date: 02/16/2018
1-844-475-6937
TAX DATA: Federal NY State
Iris Tirado Employee ID: 001486570 Tax Status: Single
Department: 0638-Support Manager Back End Allowances: 99 0
Location: 1674 - Brooklyn, NY Addl. Percent:
Job Title: Support Manager )
Pay Rate: $24.620000 Hourly Addl. Amount:
HOURS AND EARNINGS TAXES
—————————————————— Current YTD o
Description Rate Hours Earnings Hours Earnings | Description Current YTD
Vacation Hours 24.620000 8.00 196.96 8.00 196.96| Fed Withholdng 41.66 41.66
Regular Hours 24.620000 63.15 1,554.76 292.90 7,211.20 Fed MED/EE 33.05 142.57
Holiday Hours 24.620000 16.00 393.92 16.00 393.92( Fed OASDI/EE 141.31 609.60
Discretionary Bonus 206.00 206.00| NY FLI/EE 2.96 9.14
Holiday Fixed 0.00 8.00 196.96| NY Withholdng 114.07 496.21
Overtime Hours 0.00 46.57 1,719.82| NY OASDI/EE 1.20 4.80
Sick Hours 0.00 8.00 196.96| NY NEW YORK Withholdng 75.69 342.74
TOTAL: 63.15 2,351.64 339.47 10,121.82 409.94 1,646.7%
BEFORE-TAX DEDUCTIONS AFTER-TAX DEDUCTIONS EMPLOYER PAID BENEFITS
Description Current YTD | Description Current YTD | Description Current YTD
401(k) Savings Plan 117.58 286.84 401(k) Savings Plan 94.07 240.44
Dental 11.14 44.56 Dental 0.68 2.72
Medical 54.41 217.64 Medical 182.63 730.5%
Vision 6.84 27.36
189.97 576.4 0.00 0.04
TOTAL GROSS FED TAXABLE GROSS TOTAL TAXES TOTAL DEDUCTIONS NET PAY
Current 2,351.64 2,161.67 409.94 189.97 1,751.73
YTD 10,121.82 9,545.42 1,646.72 576.40 7,898.70]
NET PAY DISTRIBUTION
Account Type Account Number Deposit Amount
Advice #000000079817890 Checking *x7023 1,751.73
TOTAL: 1,751.73

MESSAGE: Employees who have a filing status or withholding allowance change need to submit a new 2018 Fed W4
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LOWES



LETTER TO
SHAREHOLDERS

For more than 70 years, we've operated with one

focus: to help people love where they live. That

Robert A. Niblock
Chairman of the Board,

President and
Chief Executive Officer

purpose is what drives our 290,000 employees

to do great work at Lowe’s each and every day.

Our customers take tremendous pride in their
homes, and we are equally proud to be the first

stop for their home improvement projects.

Our purpose drives us to focus on holistic project solutions in order to best meet the needs of custem
ers. We are committed to creating experiences that help customers visualize a wide range of project
possibilities as well as serving as a trusted advisor throughout those projects. We provide the products,
services, knowledge, and expertise to ensure that customers achieve great results. In doing so, we are
building trust and loyalty by empowering them throughout their project journey.

We know that customers’ needs and expectations are rapidly changing. Therefore, we must continue our
evolution to connect with customers at every critical moment, whether they choose to build relationships
in the store, online, in their home, on their job site, or through Lowe’s contact centers.

By providing seamless omni-channel experiences, we will drive customer engagement by delivering
convenience, inspiration, expertise and efficiency across the most relevant moments of their project
journey. Along every step of this journey, we’ll demonstrate our ongoing commitment to serve and sup
port customers.

To grow our market share, we're also focusing on expanding home improvement reach by serving more
customers, more effectively. In 2016, we completed the rollout of our interior project specialists across
all U.S. home improvement markets. These experts, coupled with our exterior project specialists, meet
with customers in their homes to design, plan, and manage their home improvement projects. These
in-home selling programs represent a critical element of our omni-channel strategy and a differentiated
capability in capturing and serving project demand for the Do-It-For-Me, or DIFM, customer.

We are also proud of our success in growing share with the Pro and continue to make investments to
deepen and broaden our relationship with this important customer. Pro customer sales have continued
to strengthen, delivering comps well above the company average. Our success has been driven by our
efforts to improve inventory depth, brand assortment, and the strength of our service offering with
national, regional, and local pro services teams, as well as our relaunch of LowesforPros.com.

In 2016, we also expanded our customer reach by strengthening our market position in Canada with the
acquisition of RONA. This acquisition positions us as one of the largest players in Canada and provides
the scale required for long-term success. We remain focused on the integration and bringing together
Lowe’s global scale and resources with RONA's local expertise.

Our 2016 results demonstrate the strong foundation we are building to provide home improvement
solutions that differentiate Lowe’s in the marketplace and demonstrate our commitment to customers.
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“Building on our past success, we're executing our strategy to provide seamless
omni-channel experiences, serving the needs of an evolving customer and

differentiating ourselves as the project authority.”

For the fiscal year, total sales grew 10.1 percent driven by comparable sales growth of 4.2 percent, with
all regions and product categories achieving positive comps.

Sales growth, combined with our focus on improving productivity, led to a 21.3 percent increase in
Adjusted Diluted Earnings Per Shareand a 175 basis point increase in Return on Invested Capital to
15.83 percent.

We believe that being customer-centric and having a productivity mindset are not mutually exclusive. In
fact, we see this effort as a means to strengthen our relationship with customers while also delivering
on our financial commitments. By enhancing our operating discipline and focus, we're making prodec
tivity a core strength for Lowe’s. This steadfast commitment will allow for investment in future capabilities
to grow the business and maintain our leadership position.

We remain resolute in our focus on generating long-term profitable growth and substantial returns for
shareholders. We will continue to take a balanced approach to capital allocation with a focus on making
strategic investments to grow our businesses while returning excess cash to shareholders in the form
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Taking action to meet the needs of an evolving customer.

Expand Home Improvement Reach Develop Capabilities to Anticipate

« Serve more customers, more effectively and Support Customer Needs

e Establish market leadership for home « Empower customers throughout their Enhance operating discipline and focus,
improvement project solutions project journey making productivity a core strength

¢ Deepen and broaden our relationship ¢ Advance customer experience through Reinvest in capabilities for the future
with the Pro customer our omni-channel assets

of dividends and share repurchases. We have targeted a dividend payout ratio of 35 percent and are
proud to say that our dividend has grown every year since we went public in 1961.

Our commitment to helping people love where they live extends to our communities. In 2016, Lowe’s and
the Lowe’s Charitable and Educational Foundation donated approximately $38 million to improve our cem
munities. We also introduced Give Back Time, a new program that provides full-time employees with up to
eight hours of paid time off annually to volunteer with nonprofit organizations. In the program’s first year,
Lowe’s employees contributed more than 60,000 volunteer hours to strengthen their local communities.

This is an exciting time for Lowe’s as we are well positioned to capitalize on a favorable macroeconomic
backdrop for home improvement by continuing to execute on our strategies to expand home improve
ment reach and develop capabilities to anticipate and support customer needs.

Lastly, I'd like to thank our employees who embody our purpose of helping people love where they live
and demonstrate an unwavering commitment to serving the evolving needs of customers.

Robert A. Niblock
Chairman of the Board, President and Chief Executive Officer

*Adjusted Diluted Earnings Per Share and Return on Invested Capital are non-GAAP financial measures. Refer to the Management’s

Discussion and Analysis section of our Annual Report on Form 10-K for additional information as well as reconciliations between
the Company’s GAAP and non-GAAP financial results.
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