
UNITED STATES DISTRICT COURT  

SOUTHERN DISTRICT OF FLORIDA 

 

CASE NO.: 

 

A&E ADVENTURES LLC, a Florida 

limited liability company, 

Plaintiff,  

v. 

INTERCARD, INC., a Nevada corporation,  

 

Defendant. 

      / 

 

NOTICE OF REMOVAL 

 

 Defendant, INTERCARD, INC. (“Intercard”), hereby files this Notice of Removal of the 

above-captioned cause from the Circuit Court of the Seventeenth Judicial Circuit in and for 

Broward County, Florida, in which court the action is not pending, to the United States District 

Court for the Southern District of Florida and states: 

FACTUAL AND PROCEDURAL BACKGROUND 

 

 The Plaintiff commenced this action on January 30, 2019, by filing his complaint in the 

Circuit Court of the Seventeenth Judicial Circuit in and for Broward County, Florida, Case No. 

CACE-19-002172 (the “Complaint”). Copies of all process, pleadings or papers served in this 

state action are attached hereto as Composite Exhibit “A.” Intercard was served with the 

Complaint on February 1, 2019 in Carson City, Nevada. Plaintiff’s Complaint consists of four 

counts: (I) Breach of Express Warranty; (II) Breach of Implied Warranty of Fitness for a 

Particular Purpose; (III) Promissory Estoppel; and (IV) Violation of Florida Deceptive and 

Unfair Trade Practices Act, Fla. Stat. § 501.201 et seq. Plaintiff has incorporate class allegations 

as part of its Count IV.  
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 The Notice of Removal is timely filed within the period prescribed by 28 U.S.C. § 

1446(b), in that it is filed within thirty (30) days of service. Further, by filing this Notice of 

Removal, Intercard does not waive any defenses to the claims asserted by Plaintiff which may be 

available to it, nor does it concede that Plaintiff has stated any claim upon which relief can be 

granted. A copy of this Notice of Removal will be filed concurrently in the Circuit of the 

Seventeenth Judicial Circuit in and for Broward County, Florida.  

GROUNDS FOR REMOVAL 

This Court has original jurisdiction of the action under the provisions of 28 U.S.C. § 1332 

and the action may be removed to this Court by Intercard pursuant to provisions of 28 U.S.C. §§ 

1441(a) and 1446 in that it is a civil action wherein the amount in controversy exceeds the sum 

or value of $75,000, exclusive of interest and costs, and is between citizens of different states. 

Further, this Court has supplemental jurisdiction over counts III and IV of this action pursuant to 

28 U.S.C. § 1367.  

I. Amount in Controversy Exceeds $75,000 

 The amount in controversy in the Plaintiff’s action exceeds the sum of $75,000.00, 

exclusive of interests and costs. Section 1446(c)(2) provides the following: “If removal of a civil 

action is sought on the basis of the jurisdiction conferred by section 1332(a), the sum demanded 

in good faith in the initial pleading shall be deemed to be the amount in controversy . . . .” 28 

U.S.C. § 1446(c)(2). Plaintiff has alleged that it has sustained at least $500,000.00 in losses 

related to the allegations against Intercard. See Pl.’s Compl. at ¶¶ 32, 39. Based on the foregoing, 

Plaintiff’s complaint demands an amount that exceeds the $75,000.00 amount in controversy 

necessary to grant this court original jurisdiction over the matter. 

II. Complete Diversity of Citizenship Exists 

Citizenship for purposes of determining diversity is addressed in 28 U.S.C. § 1332. 
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(a) The Plaintiff, A&E Adventures LLC is now and was at the time the 

Complaint was filed, a citizen and resident of the State of Florida at all relevant times per the 

allegations in paragraph 2 of the Complaint.   

(b) Intercard is a citizen of the State of Nevada in that it is a corporation 

organized and existing pursuant to the laws of Nevada, with its principal place of business in St.  

Louis, Missouri.
1
  Plaintiff recognizes that Intercard is a “Nevada corporation that does business 

in Florida, and whose principal place of business is in St. Louis, Missouri” in paragraph 3 of the 

Complaint.  

III. This Court Has Supplemental Jurisdiction Over Counts III and IV 

 Section 1367(a) provides that “(a) Except as provided in subsections (b) and (c) or as 

expressly provided otherwise by Federal statute, in any civil action of which the district courts 

have original jurisdiction, the district courts shall have supplemental jurisdiction over all other 

claims that are so related to claims in the action within such original jurisdiction that they form 

part of the same case or controversy under Article III of the United States Constitution.” 28 

U.S.C. § 1367(a). Further, the United States Supreme Court has explained the following: 

When the well-pleaded complaint in district court includes multiple claims, all 

part of the same case or controversy, and some, but not all, of the claims are 

within the court’s original jurisdiction, does the court have before it “any civil 

action of which the district courts have original jurisdiction”? It does. Under § 

1367, the court has original jurisdiction over the civil action comprising the 

claims for which there is no jurisdictional defect. No other reading of § 1367 is 

plausible in light of the text and structure of the jurisdictional statute.     

Exxon Mobil Corp. v. Allapattah Services, Inc., 545 U.S. 546, 566 (2005) (emphasis supplied). 

 Here, Plaintiff has not demanded a specific amount of damages in Counts III and IV; 

however, Counts III and IV are part of the same case or controversy and, as a result, this Court 

                                                 
1
.  A corporation is “deemed” to be a citizen of its state of incorporation and its principal place of business for 

purposes of diversity.  28 U.S.C. § 1332(c). 
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may take jurisdiction over those claims. Plaintiff’s Count III is a claim for promissory estoppel 

which incorporates the same general allegations as Counts I and II. See Pl.’s Compl. at ¶ 40. 

Plaintiff’s Count IV is a Florida Deceptive and Unfair Trade Practices claim that, through 

Plaintiff’s class representation allegations, incorporates the same general allegations as Counts I 

and II. See Pl.’s Compl. at ¶ 45, 56. Moreover, the alleged conduct that is the basis for Plaintiff’s 

Count IV is the same conduct alleged under Counts I, II, and III. Counts I and II are premised on 

allegations that Intercard sold a defective product and promised to remedy said defects. In Count 

III, Plaintiff has alleged that it has sustained losses as a result of “Intercard’s failure to repair the 

System malfunctions as promised . . . .” In Count IV, Plaintiff has alleged that “Intercard’s 

above-described conduct – namely, selling goods that it should know are defective and not suited 

for their purpose, and then repeatedly promising to remedy the defects, but failing to do so – 

constitutes an unfair or deceptive practice under Fla. Stat. § 501.204(1).” It is evident from the 

face of the complaint that these claims are all part of the same case or controversy and, as a 

result, this Court has supplemental jurisdiction pursuant to 28 U.S.C. §1367 by virtue of its 

original jurisdiction over Counts I and II. 

 WHEREFORE, Defendant, INTERCARD, INC., prays that the above action now 

pending against it in the Circuit Court of the Seventeenth Judicial Circuit in and for Broward 

County, Florida be removed therefrom to this Court. 

DATED: March 1, 2019. 

By: s/Frank A. Zacherl  

Frank A. Zacherl, Esq. 

Florida Bar No. 868094 

FZacherl@shutts.com 

Oliver Sepulveda, Esq. 

Florida  Bar No. 111763 

OSepulveda@shutts.com 
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SHUTTS & BOWEN LLP 

200 South Biscayne Boulevard, Ste. 4100 

Miami, FL  33131 

Telephone:  (305) 358-6300 

Facsimile:  (305) 381-9982 

LMFernandez@shutts.com 

KRicketts@shutts.com 

Attorneys for Defendant Intercard, Inc. 

CERTIFICATE OF SERVICE 

 

I HEREBY CERTIFY that a true and correct copy of the foregoing was served via 

electronic mail and/or certified mail this 1st day of March, 2019 to: 

 

Howard R. Behar 

and 

Samuel M. Sheldon 

Attorneys for Plaintiff 

The Behar Law Firm, P.A. 

3323 NE 163
rd

 Street, Suite 402 

North Miami Beach, Florida 33160 

Telephone: (786) 735-3300 

Facsimile: (786) 735-3307 

hrb@beharlegal.com 

sms@beharlegal.com 

np@beharlegal.com 

 

By: s/Frank A. Zacherl  

Frank A. Zacherl, Esq. 

 

 
MIADOCS 17743423 1 56000.7223  
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